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SURFACE TRANSPORTATION 
(Ratemaking Legislation) 


TUESDAY, APRIL 2, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON TRANSPORTATION AND COMMUNICATIONS, 
OF THE COMMITTEE ON INTERSTATE AND ForerIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to adjournment, in room 
13384, New House Office Building, Hon. Oren Harris (chairman) pre- 
siding. 

The CuHarrMan. The committee will come to order. 

During the last few days we have held hearings on various bills 
amending the provisions of the Interstate Commerce Act relating to 
safety. 

The hearings this morning are for the consideration of seven bills 
having to do with rail and motor routes and rates. This is the second 
category or group of bills which the committee found it necessary to 
group together in order to expedite the hearings. 

Three of these bills were introduced by me at the request of the In- 
terstate Commerce Commission, to carry out recommendation for legis- 
lation set forth in its last annual report. 

The bills are H. R. 2808 (ICC recommendation No. 2), eliminating 
prior approval of ICC for departure from the long- and short-haul 
principle by circuitous routes: 

H. k. 3233 (ICC recommendation No. 3), limiting the application 
of section 22 to reduced rates on Government traffic to time of war or 
emergency ; 

H. R. 3774 (ICC recommendation No. 15), requiring motor contract 
carriers to file with the Interstate Commerce Commission their actual 
rather than minimum rates. 

In addition, we have scheduled four bills also relating to routes and 
rates: 

H. R. 1066, providing for establishment of through routes by motor 
carriers with rail and water carriers; 

H. R. 5384, providing for the preservation of competitive through 
routes for rail carriers; 

H. R. 5523 and H. R. 5524 (identical bills) providing that the ICC 
in determining reasonable rates shall not consider the effect of such 
rates on the traffic of any other mode of transportation; or the rela- 
tion of such rates to the rates of any other mode of transportation ; 
or whether such rates are lower than necessary to meet the competition 
of any other mode of transportation. 

1 
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These bills carry out certain provisions that were included in the 
package bill introduced in the last Congress at the request of the Sec- 
retary of Commerce, carrying out the President’s Cabinet Committee 
report on transport policy. 

In view of the fact that the Secretary of Commerce has revised his 
recommendations on this one item; in view of the fact that one of the 
great segments of our transportation industry desires this to be con- 
sidered in connection with all of these proposed amendments, it was 
introduced by myself and my colleague, Mr. Wolverton. 

We do have a large number of witnesses who have expressed a de- 
sire to be heard on these various bills. Unless we move with some 
expedition in these hearings we will be unable to conclude them within 
a reasonable time. 

I have met a good many personal requests, and other members of 
this committee have rec eived personal requests, from various individ- 
uals and organizations urging that certain of these bills be postponed. 
They base their recommendations or requests on the fact that there 
was not sufficient time for them to prepare their testimony. 

I have already explained the necessity for grouping these bills be- 
cause we have so many of them. I cannot conceive that anyone 
could contend that they had not had sufficient time on any of these 
important amendments, because they have been before us for 2 years. 
We first started hearings in August 1955. The subcommitee came 
back in September, in 1955, for another session. 

In 1956, this committee then held hearings that lasted over a period 
of 2 months, in which these identical issues were before us for con- 
sideration. 

We have, as I mentioned before, five volumes of hearings, and 
therefore, considering, of course, the interest any group or organiza- 
tion might have, we do not feel that requests for postponing hearings 
on any of these bills that are grouped together in these categories are 
justified on the basis that there has not been sufficient time. 

I should also like to make it very clear that in the original announce- 
ment of these hearings, on these proposed bills, it was indicated that 
there would be only 2 days’ hearings. What we intended to convey 
is the fact that the hearings on this category of bills would start today. 
We do hope to conclude the hearings on this category of bills this 
week—maybe it may be necessary for a day or two next week. 

Inasmuch as the subject matter contained in all these bills—unless 
it be through rail-motor routes—was subject to extensive discussion 
and lengthy hearings held last year and the preceding year on this so- 

called ¢ ‘abinet Committee legislation and related bills, it seems to me 

that in the interest of conserving time, it is unnecessary for the wit- 
nesses to expound at length on positions which merely repeat those 
they took before. Therefore, I am very hopeful that the various 
witnesses will indicate whether their position today is the same as 
that previously expressed and then in their presentation during these 
hearings confine themselves to where they may depart from the posi- 
tion they have already expressed, and then make a brief statement 
as to that position now. 

The Chair, on behalf of the committee, asks the indulgence of the 
many witnesses that we have before us, because I am sure it is difficult 
for you to understand our responsibility as to limiting your discus- 
sion, but as we have several hundred bills pending before this com- 
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mittee to be given consideration during this Congress, that must be 
done. 


The Cuairman. At this point in the record, we will insert the bills 
under consideration and the several Department reports thereon. 
(The bills and reports are as follows :) 


[H. R. 1066, 85th Cong., 1st sess.] 


A BILL To amend subsection 216 (c), part II, of the Interstate Commerce Act to require 


the establishment by motor carriers of reasonable through rates and joint rates, charges, 
and classifications 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection 216 (c), part II, of the Inter- 
state Commerce Act, is amended as follows: “Common carriers of property by 
motor vehicle may establish reasonable through routes and joint rates, charges, 
and classifications with other such carriers or with common carriers by railroad 
and/or express and/or water; and common carriers of passengers by motor ve- 
hicle may establish reasonable through routes and joint rates, fares, or charges 
with common carriers by railroad and/or water. If common carriers of property 
by motor vehicle fail to establish through routes and joint rates, fares, or charges 
with other common carriers of property by motor vehicle, the Commission, after 
hearing and investigaion, shall have the power to require the establishment of 
such through routes and joint rates where it finds the public interest so requires. 
In case of such joint rates, fares, or charges it shall be the duty of the carriers 
parties thereto to establish just and reasonable regulations and practices in 
connection therewith, and just, reasonable, and equitable divisions thereof as 
between the carriers participating therein which shall not unduly prefer or 
prejudice any of such participating carriers.” 





LH. R. 2808, 85th Cong., 1st sess.] 
A BILL To amend section 4 of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 4 (1) of the Interstate Commerce 
Act, as amended (49 U. S. C. 4 (1)), is amended to read as follows: 

“(1) It shall be unlawful for any common carrier subject to this part or part 
Ill to charge or receive any greater compensation in the aggregate for the 
transportation of passengers, or of like kind of property, for a shorter than for 
a longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compensa- 
tion as a through rate than the aggregate of the intermediate rates subject to 
the provisions of this part or part III, but this shall not be construed as au- 
thorizing any common carrier within the terms of this part or part III to charge 
or receive as great compensation for a shorter as for a longer distance: Provided, 
That upon application to the Commission and after investigation, such carrier, 
in special cases, may be authorized by the Commission to charge less for longer 
than for shorter distances for the transportation of passengers or property, and 
the Commission may from time to time prescribe the extent to which such desig- 
nated carriers may be relieved from the operation of the foregoing provisions 
of this section, but in exercising the authority conferred upon it in this proviso, 
the Commission shall not permit the establishment of any charge to or from the 
more distant point that is not reasonably compensatory for the service per- 
formed; and no such authorization shall be granted on account of merely poten- 
tial water competition not actually in existence: And provided further, That 
any such carrier or carriers operating over a circuitous line or route may, sub- 
ject only to the standards of lawfulness set forth in other provisions of this part 
or part III and without further authorization, meet the charges of such carrier 
or carriers of the same type operating over a more direct line or route, to or 
from the competitive points, provided that rates so established over circuitous 
routes shall not be evidence on the issue of the compensatory character of rates 
involved in other proceedings: And provided further, That tariffs proposing 
rates subject to the provisions of this paragraph requiring Commission authoriza- 
tion may be filed when application is made to the Commission under the pro- 
visions hereof, and in the event such application is approved, the Commission 
shall permit such tariffs to become effective upon one day’s notice.” 
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[H. R. 3233, 85th Cong., 1st sess. ] 
A BILL To amend section 22 of the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 22 of the Interstate Commerce 
Act, as amended (49 U. 8. C. 22), is hereby further amended as follows: 

(a) By changing the first clause of the first sentence thereof to read as follows: 
“That nothing in this part shall prevent the carriage, storage, or handling of 
property free or at reduced rates for the United States, State, or municipal 
governments during time of war or national emergency, as declared by Congress 
or the President, or for charitable purposes, or to or from fairs and expositions 
for exhibitions thereat, or the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents employed in such 
transportation, or the transportation of persons for the United States Government 
free or at reduced rates during time of war or national emergency, or the issuance 
of mileage, excursion, or commutation passenger tickets ;” and 

(b) By inserting after the section designation the letter “(a)”, and by adding 
at the end of the section the following: 

“(b) Notwithstanding any other provision of law, any rates, fares, and 
charges, and rules, regulations, and practices with respect to the transportation 
of persons or the carriage, storage, or handling of property for or on behalf of 
the United States, or with respect to the carriage, storage, or handling of property 
for or on behalf of any State or municipal government, by any common carrier, 
including freight forwarders, subject to part I, II, III, or IV of this Act, offered, 
negotiated, or established under the provisions hereof by quotation or contract 
when accepted or agreed to by the Secretary of Defense, the Secretary of Agri- 
culture, or the Administrator of the General Services Administration, or by any 
official or employee of the United States to whom they may delegate such 
authority, or, in the case of transportation services performed for State or 
municipal governments, when accepted or agreed to by a duly authorized offi- 
cial or employee thereof, shall be conclusively presumed to be just, reasonable, 
and otherwise lawful, and shall not be subject to attack or reparation after the 
date of such acceptance or agreement upon any grounds whatsoever except 
for actual fraud or deceit, or clerical mistake. Such rates, fares, or charges, 
and rules, regulations, or practices, may be canceled or terminated upon not 
less than ninety days’ written notice by the United States, or State or municipal 
government, or by any of the other parties thereto. 

“(e) Any such rates, fares, or charges, rules, regulations, or practices so made 
and accepted under the provisions hereof shall not be considered to have any 
bearing upon, or otherwise affect, the justness, reasonableness, or lawfulness of 
any rates, fares, or charges, or of any rules, regulations, or practices with respect 
to transportation services theretofore performed for, or on behalf of, the United 
States, State or municipal governments, nor shall the provisions of this section 
be construed as any indication that similar rates, fares, or charges or similar 
rules, regulations, or practices theretofore effective were or were not binding 
upon or enforceable against the United States, or any State or municipal gov- 
ernment.” 


[R. R. 3774, 85th Cong., 1st sess. ] 


A BILL To amend section 218 (a) of the Interstate Commerce Act, as amended, to require 
eontract carriers by motor vehicle to file with the Interstate Commerce Commission their 
actual rates or charges for transportation services 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 218 (a) of the Interstate Com- 
merce Act, as amended (49 U. 8. C. 318 (a) ), is further amended as follows: 

(1) By striking from the second sentence thereof the words “the minimum 
rates or charges of such carrier actually maintained and charged” and substituting 
therefor the words “the actual rates or charges of such carrier” ; 

(2) By striking from the third sentence the words “minimum charges” and 
substituting in lieu thereof the words “actual rates or charges” ; 

(3) By changing the second word in the fourth sentence from “reduction” to 
“change” ; and 

(4) By changing the sixth sentence up to the proviso to read as follows: “No 
such carrier shall demand, charge, or collect compensation for such transportation 
different from the charges filed in accordance with this paragraph, as affected 
by any rule, regulation, or practice so filed, or the minimum rate or charge as may 
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be prescribed by the Commission from time to time, and it shall be unlawful for 
any such carrier, by the furnishing of special services, facilities, or privileges, 
or by any other device whatsoever, to charge, accept, or receive compensation 


different from the actual rates and charges so filed, or the minimum charges so 
prescribed :”. 


A BILL To amend the Interstate Commerce Act to provide for the preservation of 
competitive through routes for rail carriers 


[H. R. 5384, 85th Cong., Ist sess.] 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (3) of section 15 of the Inter- 
state Commerce Act, as amended (49 U. S. C. 15 (c)), is amended by striking out 
the last full sentence and inserting in lieu thereof the following new sentence: 

“No through route shall be canceled—or commercially closed—by tariff adjust- 
ments except by agreement of all carriers whose lines are embraced therein, 
unless the Commission shall, upon application and after hearing, find that such 
cancellation, or commercial closing, is consistent with the public interest without 
regard to the provisions of paragraph (4) of this section, and the burden of proof 
shall be upon the carrier or carriers proposing such cancellation, or commercial 
closing, to show that the cancellation or commercial closing, is consistent with 
public interest, without regard to the provisions of paragraph (4) of this section.” 


[H. R. 5523, 85th Cong., 1st sess.] 


A BILL To amend the Interstate Commerce Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act, as 
amended, is amended by adding after paragraph (2) of section 15a thereof a new 
paragraph (3) reading as follows: 

(3) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this Act, the Commission shall not consider the 
effect of such rates on the traffic of any other mode of transportation ; or the rela- 
tion of such rates to the rates of any other mode of transportation; or whether 


such rates are lower than necessary to meet the competition of any other mode of 
transportation.” 


(Norre.—H. R. 5524 is identical with H. R. 5523.) 


FENERAL SERVICES ADMINISTRATION, 


Washington, D. C., April 2, 1957. 
Hon. OREN HARRIS, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR Mr. CHAIRMAN: By letter of March 19, 1957, from the clerk of the com- 
mittee, a report by General Services Administration is requested on H. R. 1066, 
a bill to amend subsection 216 (c), part II, of the Interstate Commerce Act to 
require the establishment by motor carriers of reasonable through routes and 
joint rates, charges, and classifications. 

With minor technical amendments, this bill is the same as S. 1316 which was 
pending before the 84th Congress. 

At the present time the establishment of through routes and joint rates be- 
tween motor carriers and common carriers by railroad, express, or water is per- 
missive but not mandatory under section 216 (c) of the Interstate Cammerce 
Act (49 U. S. C. 316). The proposed bill would vest in the Interstate Com- 
merce Commission authority to require the establishment of such through routes 
and joint rates in the public interest if motor common carriers fail to take vol- 
untary action. 

The Administrator of General Services is interested in this proposed legisla- 
tion in view of his statutory responsibility to provide traffic management services 
for the use of the executive agencies of the Federal Government (63 Stat. 383; 
40 U. S. C. 481). In that capacity, we would favor the enactment of the proposed 
legislation, as it would vest in the appropriate regulatory body the necessary 
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authority to bring about flexibility in the overall transportation system which 
could result from the establishment of these through routes and joint rates which 
are not now published. 

It is noted that the word “reasonable” which preceded the words “through 
routes and joint rates” in S. 1316 has been omitted from H. R. 1066 but the word 
“reasonable” has been retained in the title of the bill. It is assumed that the text 
and the title will be made uniform in this respect. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLOETE, Administrator. 


INTERSTATE CQMMERCE COMMISSION, 
Washington, March 22, 1957. 
Hon, OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Harris: Your letter of January 17, 1957, addressed to the 
Chairman of the Commission and requesting a report and comment on a bill, H. 
R. 1066, introduced by Congressman Boggs, to amend subsection 216 (c), part II 
of the Interstate Commerce Act to require the establishment by motor carriers 
of reasonable through routes and joint rates, charges, and classifications, has 
been referred to our Committee on Legislation. After consideration by that 
Committee, I am authorized to submit the following comments in its behalf: 

Subsection 216 (c) now provides that common carriers of property by motor 
vehicle ‘“‘may” establish reasonable through routes and joint rates with other 
such carriers or with common carriers by railroad, express, or water. It sim- 
ilarly provides for the voluntary establishment of such routes, rates, and charges 
by common carriers of passengers by motor vehicle with common carriers by 
railroad or water. Under the amendment proposed by H. R. 1066, the permissive 
provisions of the statute would be retained, but would be modified to the extent 
that in the event common carriers of property by motor vehicle should fail to 
establish through routes and joint rates with other common carriers of property 
by motor vehicle, the Commission, after hearing and investigation, would have 
the power to compel the establishment thereof where it finds the public interest 
so requires. It is noted in this connection that the word “reasonable” is not 
included in the second sentence of the bill. If H. R. 1066 is to be enacted we 
suggest that the word “reasonable” be inserted between “establish” and 
“through” in line 3 on page 2 thereof. 

The establishment of through routes and joint rates between motor carriers is, 
in our opinion, generally desirable in the public interest. Under existing law, 
however, the only way in which the Commission may provide for through motor- 
carrier service, in the absence of an agreement among the carriers, is by granting 
extensions of operating rights to existing carriers or by approving consolidations 
and mergers of connecting carriers. The granting of extensions is not always 
desirable since it may produce a surplusage of carriers over certain routes. The 
proposed grant of authority to the Commission in H. R. 1066 would, therefore, 
appear to be the solution to this problem. There are, however, other considera- 
tions. 

The principal objection of the carriers to the compulsory establishment of 
through routes and joint rates with all motor common carriers would probably be 
the statutory provision which makes originating and delivering carriers liable 
to the shipper for loss of or damage to shipments. In addition, many motor car- 
riers are not financially secure and others are slow in paying claims and divisions 
of revenue. For these reasons, many stable carriers would want to retain the 
right to select the carriers for whose acts they would be responsible to shippers. 
To the extent that interchange of freight between common carriers is desirable 
and profitable, it may be expected that through routes and joint rates will 
continue to be maintained voluntarily. 

Most of the regular-route, general-commodity motor carriers participate in 
agency tariffs and are parties to the joint rates published therein. Such tariffs, 
however, contain many restrictions as to individual carriers, limiting the through 
routes and joint rates as to carriers and to points of interchange. In general, 
common carriers of specified commodities over irregular routes, such as house- 
hold movers, heavy haulers, and oilfield carriers, are parties to other agency 
tariffs, and have joint rates only with similar carriers. 
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The publication of joint rates between carriers of the same type isa relatively 
simple matter, but the publication of such rates between carriers of different 
types, having different classifications, weight limits, and rates, is considerably 
more complex and would require negotiation between the carriers. Cases in 
which the Commission would order the publication of joint rates would, in most 
instances, involve a situation in which the parties have no desire to publish such 
rates and it is unlikely that negotiations between them would result in an agree- 
ment. An order of the Commission establishing through routes and joint rates 
in such instances might also require the Commission to prescribe the method 
of publication and the divisions of revenue between the carriers. 

Should the bill become law, a substantial increase in the Commission’s work 
may be expected, especially in its rate work because of the frequency it would 
be called upon to establish reasonable joint rates where the carriers cannot agree. 


As indicated above, the bill would raise several serious problems, nevertheless 
we recommend its enactment. 


Respectfully submitted. 


OWEN CLARKE, 
Chairman, Committee on Legislation. 
ANTHONY ARAPATA, 
RoBert W. MINOR. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D. C., April 1, 1957. 
Hon. OREN HArrIs, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
New House Office Building, Washington, D. C. 

My DEAR Mr. CHAIRMAN: This is in reply to your letter of January 17, 1957, re- 
questing the views of this Office with respect to H. R. 1066, a bill to amend sub- 
section 216 (c), part II, of the Interstate Commerce Act to require the establish- 
ment by motor carriers of reasonable through routes and joint rates, charges, and 
classifications. 

The Bureau of the Budget would have no objection to enactment of this meas- 
ure. 

Sincerely yours, 


(Signed) Preroy RAppPaAport, 
Assistant Director. 


THE SECRETARY OF COMMERCE, 
Washington, D. C., April 2, 1957 


fe 


Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: This letter is in reply to.your request of January 17, 


1957, for the views of this Department with respect to H. R. 1066, a bill to amend 
subsection 216 (c), part II, of the Interstate Commerce Act to require the estab- 
lishment by motor carriers of reasonable through routes and joint rates, charges, 
and classifications. 

The bill would amend subsection 216 (c), part II, of the Interstate Commerce 
Act, as amended, so as to authorize the Interstate Commerce Commission, 
after hearing and investigation, to require the establishment of reasonable 
through routes and joint rates, fares, or charges by motor common e¢arriers of 
property with other such carriers where it finds the public interest so requires. 
Such interline arrangements are now permitted but may not be required under 
the act. 

This Department would interpose no objection to enactment of this bill. 

Voluntary interline agreements among motor common carriers of property 
are generally available to move motor freight expeditiously where the volume of 
traflic so requires. The absence of such agreements may generally be attributed 
to one or more of the following reasons: (1) lack of sufficient volume of traffic 
to justify its establishment on a basis compensatory to the participating carriers, 
(2) opportunity to employ carriers’ facilities more profitably in other traffic 
movements, or (8) lack of mutual confidence among prospective participating 
motor carriers with respect to financial responsibility and quality of service. 
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It appears that the Interstate Commerce Commission has from time to time 
received complaints in this matter although the number of such complaints is 
not large and to some extent is localized in certain terminal areas. 

This Department believes that vesting the Interstate Commerce Commission 
with residual authority to compel interline agreements among motor carriers 
would afford some protection to shippers in individual instances where the 
carriers fail to provide interline service that may be desirable and necessary 
in the public interest. At the same time, subjecting the matter to proper pro- 
ceedings before the Interstate Commerce Commission would protect the carriers 
from unreasonable requests which might impose unfair or uneconomic require- 
ments upon them. 

This Department, therefore, would interpose no objection to the enactment 
of H. R. 1066, 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to the committee. 

Sincerely yours, 


SINCLAIR WEEKS, 
Secretary of Commerce. 


GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., April 2, 1957. 
Hon. OrEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: By letter of March 19, 1957, from the clerk of the 
committee, a report by General Services Administration is requested on H, R. 
2808, a bill to amend section 4 of the Interstate Commerce Act, as amended. 

This bill is identical with S. 937 pending before the present session of Congress 
and is similar to H. R. 6208, which was pending before the 84th Congress. 

H. R. 2808 is sponsored by the Interstate Commerce Commission and con- 
stitutes its legislative recommendation No. 2 set forth in its 1956 annual report 
(70th Annual Report, Interstate Commerce Commission, p. 160). 

The bill makes two primary changes in the so-called long-and-short-haul pro- 
visions of the Interstate Commerce Act. First there would be removed from 
the present act the following quoted language: 

“* * * the Commission shall not permit the establishment of any charge to 
or from the more distant point that is not reasonably compensatory for the 
service performed; * * *” 

Second, carriers over circuitous routes would be given complete authority to 
meet the rates established over direct routes, subject only to the standards of 
lawfulness set forth in other sections of the act. This would eliminate the 
present requirement that any departures from the basic provisions of the section 
must be authorized by the Commission. Whether the removal of these two 
present requirements would result in wasteful transportation is a matter of 
conjecture. 

In addition, the bill includes the following proviso: “* * * provided that 
rates so established over circuitous routes shall not be evidence on the issue 
of the compensatory character of rates involved in other proceedings.” 

The Commission urges these changes on the grounds that experience has 
shown that administration of this section has proven to be excessively 
burdensome. 

The interest of GSA in this legislation is based on its responsibilities under 
section 201 (a) of the Federal Property and Administrative Services Act of 1949, 
as amended (63 Stat. 383; 40 U. S. C. 481), under which it performs functions 
relating to transportation and traffic management for the use of executive agen- 
cies and represents them in negotiations with carriers and other public utilities 
and in proceedings before Federal regulatory bodies. In this capacity, GSA 
perceives no objection to the basic purpose of this legislation. Further, if admin- 
istration of the act by the Commission will be simplified, this is unquestionably 
a desirable objective. 

The quoted proviso restricting the use of competitively established rates as 
evidence in rate proceedings, however, is objectionable. One of the primary 
tests of the reasonableness of rates is the relationship between rates, whether 
voluntarily established or prescribed by the Commission. While the language of 
the proviso would indicate that these rates would not be proper evidence of the 
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compensatory character of the rates, nevertheless the justification statement of 
the Commission indicates that it construes this provision as preventing their use 


as criteria. The evidentiary value of the rate comparisons should not be a mat- 


ter of statute, but should be weighed by the ICC in accordance with the general 


rules of evidence. No reason for this conclusion is offered and in the judgment 
of GSA such a provision would be unwarranted. 


Subject to the foregoing comment and the elimination of the quoted proviso, 
GSA recommends that the bill be enacted. 


The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 
Sincerely yours, 


FRANKLIN G. FLOETE, Administrator. 


THE SECRETARY OF COMMERCE, 
Washington 25, D. C., April 238, 1957. 
Hon. OREN Harris, 

Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: This letter is in reply to your request of January 23, 
1957, for the views of this Department with respect to H. R. 2808, a bill to amend 
section 4 of the Interstate Commerce Act, as amended. 

Section 4 (1) of the Interstate Commerce Act, the long-and-short-haul clause, 
prohibits any common carrier subject to part I or part III thereof from charging 
or receiving any greater compensation for the transportation of persons, or of 
like kind of property, for a shorter than for a longer distance over the same line 
or route in the same direction, the shorter being included within the longer dis- 
tance. The section provides, however, that upon application and after investi- 
gation, the Interstate Commerce Commission may in special cases relieve such 
carriers from this prohibition and from time to time prescribe the extent of such 
relief. In exercising this authority, the Interstate Commerce Commission may 
not permit the establishment of any charge to or from the more distant point 
that is not reasonably compensatory for the service performed. The section also 
prohibits such carriers from charging any greater compensation as a through 
rate than the aggregate of the intermediate rates. 

The bill, which was sponsored by the Interstate Commerce Commission, would 
amend the long-and-short-haul clause by authorizing carriers operating over cir- 
cuitous lines or routes to meet the charges of other such carriers of the same type 
operating over a more direct line or route, to or from the competitive points, 
without special permission and subject only to the standards of lawfulness set 
forth in other provisions of part I and part IT of the act. Rates so established 
could not be considered as evidence of the compensatory character of rates in- 
volved in other proceedings. The aggregate of intermediates clause would not be 
affected by the proposal. 

The bill no doubt resulted from an Interstate Commerce Commission proceed- 
ing, Fourth Section Application No. 28580, Rates and Charges Over Circuitous 
Routes in the United States, decided April 26, 1955, wherein all carriers in the 
United States subject to section 4, part I of the act sought general relief to 
establish and maintain the same rates via circuitous routes between any two 
points as those applicable between the same points via more direct routes. 
Competition between rail transportation and other form of transportation was 
not involved. The Interstate Commerce Commission denied relief on the basis 
of lack of statutory authority stating that the matter did not constitute a special 
case to which its jurisdiction is confined, and that it was impossible in a pro- 
ceeding of such scope to show that the departure rates are reasonably compen- 
satory. 

In its statement of justification for H. R. 2808, the Interstate Commerce Com- 
mission stated: 

“Experience has shown that the provision in question has been excessively 
burdensome to all concerned, and has resulted in disproportionate expenditures 
of time, labor, and funds by both the carriers and the Commission in view of the 
relatively few instances where denial of section 4 relief has been war- 
ranted * * *, 

“Elimination of this burdensome provision would enhance the Commission’s 
administrative effectiveness and would enable the carriers to simplify and im- 
prove their tariffs to the benefit of all concerned * * *,.” 
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The Department believes that H. R. 2808 is a step in the direction of relieving 
shippers, carriers, and the Interstate Commerce Commission of unnecessary and 
burdensome procedures. However, we are in favor of liberalizing the fourth sec- 
tion as recommended by the President’s Advisory Committee on Transport Policy 
and Organization, and included in section 4 of H. R. 5521 and H. R. 5522. Under 
the advisory committee’s recommendation which retains the general long-and- 
short-haul prohibitions, rail and water common carriers could establish departure 
rates without prior approval of the Interstate Commerce Commission provided 
the rates were necessary to meet actual competition and did not result in less 
than just and reasonable minimum charges. Accordingly, it proposes more ex- 
tensive procedural relief than that provided by H. R. 2808, for it includes direct 
route as well as circuitious route competitive situations. There seems to be 
little difference in principle whether such situations are created by competition 
between like or unlike carriers, particularly in view of the carrier’s initial re- 
sponsibility to establish reasonable and nondiscriminatory rates and the Inter- 
state Commerce Commission’s other rate control authorities under the present 
law or as proposed by the Advisory Committee. 

We do not favor inclusion of the proviso prohibiting consideration of rates 
established over circuitous routes as evidence of the compensatory character of 
rates involved in other proceedings. Responsible carrier management operating 
under statutory obligations can be reasonably expected to establish such rates on 
a compensatory and otherwise lawful basis. Rates so established like other rates 
would be open to challenge and subject to review by the Commission. They should 
have the same evidential value in a proceeding before the Commission as any 
other carrier prescribed and unchallenged rate. Moreover, knowledge that such 
rates might so be used in evidence would serve as an additional deterrent to the 
publishing of rates that were not reasonably compensatory. 

Although this Department favors revision of the long-and-short-haul clause 
so as to eliminate unnecessary procedural requirements, it believes that the 
amendments made by H. R. 5521 and H. R. 5522 are better designed to accom- 
plish this purpose than those proposed by H. R. 2808. 

We have been advised by the Bureau of the Budget that it would interpose no 
objection to the submission of this report to your committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., January 25, 1957. 
Hon. OREN HARRIs, 
Chairman, Committee on Interstate, and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Harris: This is to acknowledge receipt of your letter of 
January 23, 1957, enclosing copies of a bill, H. R. 2808, introduced by you, to 
amend section 4 of the Interstate Commerce Act, as amended, and requesting : 
report and comments thereon. 

H. R. 2808 is identical to the draft bill which the Commission, in its letter 
of January 8, 1957, requested your assistance in having introduced. Twenty 
copies of the draft bill and a statement of justification therefor were enclosed. 
The purpose of the bill and the reasons for requesting its introduction, together 
with other pertinent comments, were set forth in the statement of justification. 
There is nothing further that we could add at this time. However, we would be 
only too glad to furnish these comments in a separate statement if you so desire. 

It is hoped that this bill will receive early consideration. 

With kindest regards, I am 

Sincerely yours, 
OWEN CLARKE, Chairman. 


JUSTIFICATION 


The bill is designed to remove from section 4 (1) of the Interstate Commerce 
Act all unnecessary and burdensome requirements of the long-and-short-haul prin- 
ciple by making the section self-operating with respect to departures over cir- 
cuitous routes because of competitive factors. As an incident of the suggested 
change, a provision would be added prohibiting the consideration of rates so 
established over circuitous routes as evidence of the compensatory cheracter of 
rates involved in other proceedings. 
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Under the present provisions of section 4 (1), common carriers subject to part 
I or part III of the act are prohibited from charging or receiving any greater com- 
pensation for the transportation of passengers, or like kind of property, for a 
shorter than for a longer distance over the same line or route in the same direc- 
tion, the shorter being included within the longer distance. Such carriers are 
also prohibited from charging any greater compensation as a through rate than 
the aggregate of the intermediate rates subject to the provisions of part I or 
part III. Section 4 provides, in addition, however, that the Commission may in 
special cases, upon application and after investigation, authorize such carriers 
to charge less for the longer than for the shorter distance, and that it may from 
time to time prescribe the extent to which such designated carriers may be re- 
lieved from the operation of the section, but that in exercising such authority 
it shall not permit the establishment of any charge to or from the more distant 
point that is not reasonably compensatory for the service performed. 

The proposed amendment would make it unnecessary to secure the Commis- 
sion’s prior approval to publish rates over circuitous routes equivalent to the 
going rates over the direct routes of the same type of carrier when, in the car- 
rier’s opinion, such rates are necessary for competitive reasons. To this extent 
the fourth section would become self-operating, with no further authorization 
from the Commission being required other than the standards set forth in other 
sections of the act. This would not operate to discriminate against intermediate 
points on the circuitous route, since such discrimination, if any, would already 
have occurred by reason of the prior publication of the lower charges for the 
longer distance than for the shorter distance over the direct route. This situa- 
tion is created upon the lower rate over the direct route becoming effective, and 
not upon publication by the circuitous route carrier of the rate equivalent to 
the rate over the direct route. 

Under existing regulatory policy, rates are made in the first instance by the car- 
riers, subject to review by the Commission. The Commission is not required to 
investigate and pass upon the justness and reasonableness of every rate before 
it becomes effective, but rates are reviewed whenever their lawfulness is ques- 
tioned. This has proved to be a satisfactory practice. It is therefore reasonable 
to assume that rates published by carriers operating over circuitous routes to 
meet the rates over the more direct routes would be compensatory and otherwise 
lawful. Should the lawfulness of such a rate be questioned, it would be subject 
to specific review in which case the Commission would consider the compensa- 
tory aspect thereof under the just and reasonable provision of section 1 of the 
act. If the rate is found not to be compensatory, it would constitute an un- 
authorized departure from the long-and-short-haul principle, and therefore would 
be unlawful. 

Experience has shown that the provision in question has been excessively 
burdensome to all concerned, and has resulted in disproportionate expenditures of 
time, labor, and funds by both the carriers and the Commission in view of the 
relatively few instances where denial of section 4 relief has been warranted. Dur- 
ing the year ending October 31, 1956, for example, the carriers filed 1,573 applica- 
tions for such relief. Of this number only 87 were denied, the remainder having 
been granted in whole or in part, either on a continuing or temporary basis. 

Elimination of this burdensome provision would enhance the Commission’s 
administrative effectiveness and would enable the carriers to simplify and 
improve their tariffs to the benefit of all concerned. Enactment of the proposed 
change would thus serve to streamline section 4 without disturbing its principal 
purpose ; i. e., control of departures from the long-and-short-haul principle over 
the direct routes. 

The proposed new provision prohibiting the consideration of rates so estab- 
lished over circuitous routes as evidence of the compensatory character of rates 
involved in other proceedings would serve to prevent use of such rates (which 
may, as an exception to the provisions of sec. 4, become effective without the 
Commission’s prior approval) as criteria justifying proposed rate adjustments in 
other proceedings. 
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YENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., April 2, 1957. 
Hon. OREN HARRIS: 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR Mr. Harris: Your letter of January 23, 1957, requested a report from 
GSA concerning H. R. 3233, a bill to amend section 22 of the Interstate Com- 
merce Act, as amended. The bill was proposed by the Interstate Commerce 
Commission as its legislative recommendation No. 3 (70th Annual Report, p. 
160). The bill is identical with S. 939 now pending before the Senate. 

Section 22 of the Interstate Commerce Act permits common carriers subject 
to that act to transport property and passengers for the United States, State 
or municipal governments “free or at reduced rates.” H. R. 3233 would limit the 
provision so that it would apply only “during time of war or national emergency 
as declared by Congress or the President.” Further, the bill would impose so- 
ealled “finality” provisions to such section 22 rates when employed during such 
national emergencies. The finality provision would preclude review of such 
rates, except for fraud or deceit, when they have been accepted by designated 
Government representatives, including the Administrator of General Services. 

GSA’s interest in this legislation stems from its statutory duties with respect 
to transportation and traffic management services performed for civilian execu- 
tive agencies under section 201 of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended (63 Stat. 383; 40 U. S. C. 381). In this regard, 
GSA speaks for the Government solely from the viewpoint of a shipper. 

At the present time, considerable Government traffic moves on so-called sec- 
tion 22 rates and substantial savings or reduced transportation costs have re- 
sulted to the Government due to the fact that the higher published rates did not 
apply. During fiscal year 1956, GSA’s savings in transportation costs exceeded 
$9 million and a large portion of this resulted from reduced rates under section 
22 of the act. If the use of section 22 as a means of rate adjustment is with- 
drawn and the published tariff rates become applicable, these reductions in 
transportation costs could not be realized. It is true, of course, that in some 
instances carriers may publish reductions in rates in the tariffs or GSA may be 
able to obtain reductions through prolonged litigation before the Interstate Com- 
merce Commission, but it is anticipated that only a small portion of the savings 
realized in the past could be accomplished. Further, such reductions might be 
only inthe form of an award of damages by the Interstate Commerce Commission 
long after the expenditure of appropriated funds at the higher rates. 

Accordingly, pursuant to section 11 of the Civil Service Act, as amended (70 
Stat. 652), it is respectfully submitted that this bill involves estimated annual 
expenditures of appropriated funds in excess of $1 million. In addition, a sub- 
stantial increase in personnel would be required to handle the litigation before the 
Interstate Commerce Commission which would be an inevitable consequence. It 
is not possible, however, to supply estimates as to man-years of employment or 
other details of expenditure as called for by that act. This is due to the fact that 
the present system has been in effect since 1887 and only through extensive physi- 
eal or record review surveys could reasonable estimates be made. 

With respect to the finality provision provisions contained in H. R. 3233, they 
are substantially identical with those contained in S. 906, 83d Congress, which 
was disapproved by the President September 2, 1954, following its enactment. 

In connection with S. 5438 of the 84th Congress, which was identical with S. 906 
of the 83d Congress, GSA transmitted the draft of a bill which would give effect 
to a proposal to amend section 16 (3) of the Interstate Commerce Act which 
provides for periods of limitation on the review of rates. A copy of that draft 
is attached hereto as appendix 1. 

There is also attached hereto as appendix 2 a statement giving GSA’s views, as 
a shipper, on the reasons advanced by the Interstate Commerce Commission in 
recommending this legislation. 

For the foregoing reasons, primarily for the reasons stated in the President’s 
memorandum of disapproval of September 2, 1954, GSA recommends against 
the enactment of H. R. 3233. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLOETE, Administrator. 
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APPENDIX 1 


A BILL To amend the Interstate Commerce Act to specify that the two-year statute of 


limitations on actions involving undercharges and overcharges applies to shipments of 
property of the United States Government 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act be amended 
as follows: 

Section 1. Add at the end of section 16 (3) (e), the following sentence: “With 
respect to shipments for or on behalf of the United States as to which a sub- 
sequent deduction has been made, the cause of action shall be deemed to accrue 
from the date of such deduction.” 

Sec. 2. Add the following new subparagraph to section 16 (3) as sub- 
paragraph “(i)”: 

“(i) The provisions of this paragraph (3) shall extend to and embrace all ship- 
ments of property for or on behalf of the United States.” 

Sec. 3. Add the following sentence at the end of section 204a (4): “With re- 
spect to shipments for or on behalf of the United States as to which a sub- 
sequent deduction has been made, the cause of action shall be deemed to accrue 
from the date of such deduction.” 

Sec. 4. Add the following new paragraph (7) to section 204a: 

“(7) The provisions of this section shall extend to and embrace all shipments 

\f property for or on behalf of the United States.” 

Sec. 5. Add the following sentence at the end of section 308 (f) (2): “With 
respect to shipments for or on behalf of the United States as to which a sub- 
sequent deduction has been made, the cause shall be deemed to accrue from the 
date of such deduction.” 

Sec. 6. Add the following new subparagraph (5) to section 308 (f): 

““(5) The provisions of this paragraph (f) shall extend to and embrace all 
shipments of property for or on behalf of the United States.” 

Sec. 7. Add the following sentence at the end of section 406a (4): “With re- 
spect to shipments for or on behalf of the United States as to which a subsequent 
leduction of overpayment has been made, the cause of action shall be deemed 
to accrue from the date of such deduction.” 

Seo. 8. Add the following paragraph (7) to section 406a: 

“(7) The provisions of this section shall extend to and embrace all shipments 

if property for or on behalf of the United States.” 

Seo. 9. The provisions of this Act shall apply only to causes of action which 
accrue on or after the effective date of this Act. 


APPENDIX 2 


COMMENTS ON JUSTIFICATION OF THE INTERSTATE COMMERCE COMMISSION FOR 
H. RB. 323 


The basic reasons advanced by the Interstate Commerce Commission in its jus- 
tification for Legislative Recommendation No. 3, now incorporated in H. R. 3233, 
is indicated in the following excerpts from that justification: 

“* * * Government traffic, however, moves largely at reduced rates under the 
aforementioned provisions of section 22 which are not available to the commer- 
cial shipper. This has a strong tendency to increase the cost of regulated trans- 
portation service to commercial users, who, when their rates become too high, 
resort to private carriage, all to the detriment of the common carriers, the hard 
core of the Nation’s transportation system.” 

Reference is also made to further deterioration of the common carrier system 
because of “this situation.” 

The statement quoted could be correct only if the section 22 rates were below 
cost to the carriers. If this situation should exist, it would of course be of 
policy concern to the Congress, and to operations of shippers generally. The ex- 
perience of GSA, however, does not confirm such a conclusion. Repeated studies 
have been made which indicate that the section 22 rates serve the same purpose 
as so-called “commodity rates” regularly and normally published by the com- 
mon carriers in their tariffs. The section 22 rates generally, while approaching 


the level of the commodity rates available to commercial shippers, are relatively 
higher. 
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There are of course two types of cost to be considered, the so-called out-of- 
pocket or direct costs and the so-called fully distributed cost. The Commission 
has held in effect that the recovery of anything over out-of-pocket costs results 
in compensatory rates to the carrier. See All American Airways, Inc. v. Abilene 
¢€ 8S. Ry. Co. (297 I. C. C. 313), in which the Commission stated as follows: 

“* * * On the contrary, the record is convincing that the defendants’ proce- 
dures and practices have not resulted in quotations by them which are noncom- 
pensatory, nor is it convincing that so long as the military agencies continue 
their practices of issuing cost requests for specific group movements, and award- 
ing the travel to the lowest bidder, they are lower than necessary to meet the 
competition. Defendants obtain therefrom some return above out-of-pocket cost 
which aids in reducing to that extent the deficit from their passenger operations 
and in keeping the budget of the military agencies for travel by rail lower than 
it would otherwise be. 

os * * * * +e * 


‘““* * * In these circumstances, it cannot be said that the procedures assailed 
constitute unfair or destructive competitive practices nor that they have an ad- 
verse effect upon the national defense, in contravention of the national transpor- 
tation policy. * * *” 

A recent proceeding of the Commission considered many aspects of section 22 
rates. See Hx parte 192, Reduced Rates under Section 22, Special Filing Rule. 
Although the Commission in its decision of November 23, 1956, acknowledged 
that “substantial evidence” as to the relationship between section 22 quotations 
and published tariff rates available to commercial shippers had been offered in 
the course of the proceeding, its report disclosed no factual basis for the state- 
ment now contained in its justification for H. R. 3233. Further, the Commis- 
sion made a series of studies which are set forth in the Monthly Comments of its 
3ureau of Transport Economics and Statistics for August, September, and De- 
cember, 1955. Those studies indicated that the level of section 22 rates for the 
years 1950, 1952, 1953, and 1954 was about 13 to 14 percent above those for com- 
parable commodity rates. Accordingly, the statement of the Commission in its 
justification could be correct only if the comparable commodity rates are too 
low. 

In these circumstances, GSA cannot concur in the conclusions of the Interstate 
Commerce Commission which led to its recommendations for the proposed legis- 
lation. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, February 19, 1957. 
Hon. OREN HArrIs, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DeAR Mr. CHAIRMAN: Further reference is made to your letter of January 23, 
1957, transmitting a copy of H. R. 3233, a proposal to amend section 22 of the 
Interstate Commerce Act, as amended. You ask that we furnish a prompt 
report on this bill, including any comment we may desire to make. 

The bill, by its terms, would accomplish two principal purposes: First, it would 
have the effect of repealing the provisions of section 22 whereby common carriers 
are presently authorized to transport persons for the United States, and property 
for the United States, State, or municipal governments free or at reduced rates, 
except “during time of war or national emergency, as declared by Congress or 
the President.” Second, there would be added to the section paragraphs (b) 
and (c), providing for the finality of contracts made pursuant to section 22, 
with a savings clause as to rates, fares, ete., theretofore effective for transpor- 
tation services performed for, or on behalf of, the United States, State, or 
municipal governments. 

Various proposals for changes in the provisions of section 22 of the Interstate 
Commerce Act which permit free or reduced-rate transportation of persons and 
property for the United States have been presented to the Congress in recent 
years. Objections heretofore expressed in our reports on such proposals are 
applicable to H. R. 3233. We are still of the opinion that such an amendment 
as now proposed would be detrimental both to the United States and to the 
earriers, and would not, therefore, be in the public interest. The procedures 
otherwise available under the provisions of the Interstate Commerce Act do not 
seem to be effectively designed to facilitate the establishment of appropriate 
rates and charges on a considerable segment of the traffic generated by the United 
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States. Even in normal times, the patterns of Government traffic, the location 
of governmental installations for the assembly, storage, and consumption of 
goods and supplies, and the exigencies of the various Government agencies, 
especially those related to the defense of the United States, appear to create 
needs so different from those of ordinary users of carrier services as to justify 
different treatment in the establishment of adequate and proper rate schedules. 
Section 22 has been a part of the Interstate Commerce Act since its enactment in 
1887, and, as now constituted, it affords a time-honored, efficient, and economical 
means for the establishment of rates and charges for the services performed 
by the carriers in the transportation of Government personnel and property. 
When consideration is given to the need for an expedient means of establishing 
rates for the tremendous volume of Government traffic which occurs in time of 
war or national emergency, we cannot avoid the conclusion that the amendments 
proposed by H. R. 3233 would be contrary to the public interest. 

The enactment of the finality of contracts provisions of this bill would be 
productive of inequitable consequences to the United States, since we understand 
the import of the language of the proposed paragraph (b) to be that any rates, 
charges, etc., established pursuant to the provisions of paragraph (a) of section 
22 would be barred from review by the Interstate Commerce Commission with 
respect to the lawfulness thereof, after acceptance of, or agreement to, a quota- 
tion or contract. In such an event, the United States would be in a position 
inferior to that of any other shipper or user of the transportation services 
subject to the Interstate Commerce Act. The Congress has seen fit to establish 
standards for use by the Interstate Commerce Commission in the administration 
of the regulatory act, and over the years the Commission has formulated a body 
of principles observed in the disposition of cases involving the lawfulness of 
rates and charges. Question arises, due to the finality sought to be accorded 
section 22 arrangements, whether the power of making determinations as to 
the lawfulness of rates and charges would be improperly transferred to, or 
exercised by, the carriers and the identified administrative officials, whose 
actions relative to the negotiated rates would not be subject to the inquisitorial 
powers of the Interstate Commerce Commission. There conceivably might result 
a hodgepodge of rate structures engendering a conflict between principles gov- 
erning the establishment of section 22 rates as contemplated, and that governing 
tariff rates subject to Commission scrutiny. 

Under the circumstances, we recommend that H. R. 3233 not be favorably 
considered by your committee. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C. 
RECOMMENDATION No. 3 (H. R. 3233) 


This proposed bill would give effect to legislative recommendation No. 3 of 
the Interstate Commerce Commission as set forth in its 70th annual report as 
follows: 

“(a) We recommend that section 22 be amended so as to make the provi- 
sions thereof permitting the performance of transportation services for Federal, 
State, and municipal governments free or at reduced rates applicable only 
during the time of war or national emergency. 

“(b) In any event we recommend that section 22 be amended to enable 
the appropriate agencies of governments and the carriers to negotiate rates 
on a firm and unassailable basis.” 


JUSTIFICATION 


The bill is designed to amend section 22 of the Interstate Commerce Act so 
as to liimt its application with respect to reduced rates on Government traffic to 
time of war or national emergency. The proposed measure would also provide 
that agreements or arrangements between governments and the carriers for 
reduced rates under the section shall be binding upon the parties as of the date 
of acceptance or agreement, except for fraud, deceit, or clear error. 

Section 22 now permits, among other things, “the carriage, storage, or han- 
dling of property free or at reduced rates for the United States, State, or munic- 
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ipal governments” and “the transportation of persons for the United States 
Government free or at reduced rates.” These provisions are made applicable 
to common carriers by motor vehicle by section 217 (b), to common carriers 
by water by section 306 (c), and to freight forwarders, in the case of the 
transportation of property, by section 405 (c) of the act. 

Section 22, insofar as it applies to Government traffic, has been in the act 
substantially as it now stands since the enactment of the original act to regu- - 
late commerce in 1887. The Government, at that time, was a small shipper 
and a small user of passenger facilities, whereas today it is the largest single 
purchaser of transportation services. Government traffic, however, moves 
largely at reduced rates under the aforementioned provisions of section 22 
which are not available to the commercial shipper. This has a strong tendency 
to increase the cost of regulated transportation services to commercial users, 
who, when their rates become too high, resort to private carriage, all to the 
detriment of the common carriers, the hard core of the Nation’s transportation 
system. 

The draft bill would serve in some measure to prevent any further deteriora- 
tion of the common carrier system because of this situation by making the 
section 22 privilege on Government traffic inapplicable except during time of 
war or national emergency. The exception is provided because it is believed 
that complete elimination of the section 22 privilege with respect to Govern- 
ment transportation would not be in the interest of national defense. During 
time of war or other national emergency the Government requires the move- 
ment of a great many commodities as to which there are no published rates or 
over routes and between points as to which frequently no reasonable rates apply. 
Often it is unlikely that any commercial demand for the use of such routes, 
or in some cases for transit, storage or other services, exists or ever will exist. 
There is also the necessity, particularly during emergency periods, for arrange- 
ments under which the secrecy of movements can be preserved. 

It should be made clear, however, that the full effect and benefit of this 
proposed amendment will not be realized if Government agencies remain free 
to bargain with carriers whose rates and charges are not subject to regulation. 

The purpose of the second proposed amendment to section 22, which is not 
dependent upon enactment of the foregoing proposal, is to enable appropriate 
Government agencies and the carriers to negotiate rates thereunder on a firm 
and unassailable basis. At one time section 22 arrangements were regarded 
as contracts binding on both the carriers and the Government, but in recent 
years the Government in the so-called Government Reparation cases took the 
position that its utilization of charges so established was not a bar to its later 
undertaking to obtain still lower charges as a result of orders of the Commis- 
sion entered after the filing of complaints by the Government. 

The provisions of section 22 are permissive, not mandatory, and section 22 
rates are always lower than the existing published tariff rates available to the 
general public. The carriers are not, therefore, compelled to offer reduced 
rates to governments, and the governments, if they so choose, may elect to use 
the carriers’ published tariff rates. Should the Federal Government, or any 
State or municipal government, be dissatisfied with the published tariff rates, 
they may seek a determination by the Commission as to the reasonableness 
thereof, the same as any other shipper. By having such a choice, the various 
governments aye, from the outset, in a better position than the commercial 
shipper to whom section 22 does not apply. If they elect to contract for reduced 
rates under section 22 they should be bound by them. The carriers should not 
be subjected to a period of uncertainty as to their liability under section 22 
arrangements for reduced rates on Government traffic. 

Accordingly, paragraph (b) of the draft bill would amend section 22 to pro- 
vide that after a quotation or contract has been accepted or agreed to by the 
Federal, State, or municipal government, the rate so established shall be con 
clusively presumed to be just, reasonable, and otherwise lawful and shall not 
be subject to attack, or reparation, after the date of such acceptance or agree- 
ment upon any grounds whatsoever except for actual fraud or deceit or clerical 
mistake. 

Superficially, it might appear that any inability on the part of the govern- 
ments to seek a review of section 22 rates would deprive them of a right en- 
joyed by shippers generally, and that they would thereby be placed in a 
position inferior to that of other shippers. However, this would not be the case 
since, in addition to having the benefit of reduced rates under section 22 which 
are not available to the general public, they would still have the same right 
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as any other shipper to complain to the Commission of the unreasonableness of 
a published tariff rate. It does not appear inequitable, therefore, when the 
Federal Government, or a State or municipal government, accepts a section 22 
rate lower than the published tariff rate applicable to other shippers, that it 
be precluded from seeking review of such rate by the Commission. 

The proposed measure would also prevent consideration of the reduced rates 
as evidence of unreasonableness of other rates, and provides that its enactment 
shall have no effect on transactions other than those carried out under its 
provisions. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., April 2, 1957. 
Hon. OREN Harris, 

Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 


Deak Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to H. R. 3233, 
85th Congress, a bill to amend section 22 of the Interstate Commerce Act, as 
amended. The Secretary of Defense has delegated to the Department of the 
Army the responsibility for expressing the views of the Department of Defense 
thereon. 

H. R. 3233 would amend section 22 of the Interstate Commerce Act so that 
the granting of free or reduced rates to the United States, State, or municipal 
governments would be limited to times of war or national emergency, and 
would make section 22 quotations conclusively binding and not subject to 
reparation after acceptance by the Government, 

The Department of Defense strongly objects to enactment of H. R. 3233. 

The proposed legislation recognizes the necessity for special provisions for 
the movement of military traffic in time of war or national emergency but would 
prohibit such special provisions for the movement of military traffic in peacetime. 
The same conditions which require special provisions for the handling and move- 
ment of military traffic in time of war or national emergency exist in peace- 
time. Itis only the volume that varies. 

There are many reasons why laws and regulations applicable to commercial! 
transportation should not be made applicable to military traffic. Some of the 
principal benefits to both the carriers and the Department of Defense, in the 
utilization of the provisions of section 22 of the act, both in time of war or 
national emergency and in peacetime, are: 

(a) Reasonable rates, fares and charges, and rules and regulations may be es- 
tablished economically and expeditiously. Military traffic must be responsive 
to military requirements. It would be impossible to withold critically needed 
military supplies until the establishment of reasonable rates through normal reg- 
ulatory procedures. 

(b) Retroactive applications may be authorized where justified. Urgency 
often requires the movement of military traffic prior to completion of negotiations 
as to the level of rates. Under section 22 these negotiated rates may be made 
retroactive; however, under tariff provisions this would be prohibited. This 
provision is beneficial to the military in that shipments may move immediately, 
and a reasonable rate structure can be established under section 22 during the 
actul movement, or upon completion of the movement, on a retroactive basis. In 
addition it is beneficial to the carriers since it obviates the undue administra- 
tive and legal burden that would result through formal proceedings for repara- 
tion. 

(c) Cancellation of quotations may be accomplished quickly and economically 
when the need for the quotations no longer exist. It is apparent that rates to 
cover one-time moves can be more readily and less expensively established and 
canceled through the medium of rate tenders than costly tariff specifications and 
procedures. 

(d) Section 4 of the Interstate Commerce Act does not apply to inhibit the 
military departments using rates over circuitous routes more advantageous to the 
Department for security and for other purposes. 

(e) Security as to the commodity, movement, and other conditions often 
required in movement of highly classified materials can more effectively be 
provided through the medium of section 22 quotations. Information as to such 
movements would be an aid and comfort to the enemy and could jeopardize our 
national security. A means must be provided for the movement of these security 
classified shipments in the interest of national defense. The greatest bulk of rate 
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tenders for the military, however, are not secret but are accessible to interested 
parties. 

(f) Rates negotiated between the carriers and the Department of Defense 
which are publiished pursuant to section 22 are fully compensatory to the carriers 
and do not place a burden on commercial shippers. 

The assertion in (f) above is amply supported by reports of the Bureau of 
Transport Economics and Statistics of the Interstate Commerce Commission for 
August, September, and December, 1955, which show that the average level of 
section 22 quotations was about 13 percent above the corresponding level of com- 
modity rates on comparable (but not identical) traffic. In the recent Western 
Class Rate Cases (296 I. C. C. 555), involving Mountain-Pacific interstate and in- 
terterritorial rail traffic, the record shows that the car-mile earnings on section 
22 traffic were considerably higher than the car-mile earnings on commodity and 
“exceptions” rates. A study made by the Interstate Commerce Commission in 
the above-cited cases indicated that section 22 traffic actually had but a negligible 
impact on the Nation’s total traffic. Section 22 traffic constitutes only about 1 per- 
cent of the total commercial rail traffic of the Nation. 

Interstate Commerce Commission Statement No. MS-1 year 1955 shows average 
earnings of 61 cents per car-mile for 146 commodity classes comprising all rail 
carload manufactured and miscellaneous traffic for the calendar year 1955. <A 
study of Army traffic prepared by the Transport Economics Division, Military 
Traffic Management Agency, covering exactly the same commodity groups (Nos. 
501 through 799) moving under section 22 rates during the fiscal year 1956 shows 
that the average earnings were $1.75 per car-mile. The latter study was pre- 
pared on the same statistical basis as the former, and includes commodities which 
comprise more than 95 percent of all Army section 22 rail traffic. Moreover, the 
section 22 traffic moved an average of 738 miles per car, whereas the same com- 
modities moving for all shippers averaged only 528 miles per car. It is well 
established, of course, that shorter hauls cost the carrier more per mile to perform 
than do longer hauls. 


While the Department of Defense is strongly opposed to section (a) of H. R. 
3233 in its present form it would interpose no objection to an amendment of sec- 
tion 22 of the Interstate Commerce Act which would preserve the existing provi- 
sions of this section with certain modifications, such as proposed in section 9 of 
H. R. 5521, 85th Congress, a bill to amend the Interstate Commerce Act, as 
amended, so as to provide for a stronger national transportation industry, and 
for other purposes. Accordingly it is recommended that section 9 of H. R. 5521, 
85th Congress, a copy of which is attached hereto, be substituted for section (a) 
of H. R. 3233. 

Section (b) of the proposed bill would add a subsection to section 22 of the act 
which would, in brief, provide that reduced rates offered or negotiated under the 
provisions of section 22, when accepted or agreed to by the designated represent- 
ative of the Government, would be conclusively presumed to be just, reasonable, 
and otherwise lawful, and not subject to attack or reparation after the date of 
such acceptance or agreement upon any grounds whatsoever except for actual 
fraud or deceit or clerical mistake. This section of the proposed bill is also ob- 
jectionable. It would place the Government in a position inferior to that of 
commercial shippers which have 2 years after the cause of action arises within 
which to seek reparations. Rate tenders, under this proposed bill, would be 
final and conclusive immediately upon acceptance and thereafter the Government 
would be forever barred from seeking reparations. 

The provisions of section (b) of H. R. 3233 are similar to S. 543, 84th Congress 
and S. 906, 883d Congress. However, 8S. 543 would have made section 22 rates 
final and conclusive 2 years after their acceptance and S. 906 would have made 
such rates final and conclusive 180 days after acceptance. The Department of 
Defense strongly opposed enactment of these bills. S. 906 was passed by the 83d 
Congress but was vetoed by the President who, on September 2, 1954, announced 
that he was withholding his approval for substantially the same reasons as out- 
lined in the preceding paragraph. In that same announcement the President 
stated: “I see no reason why the Government should not be subject to the same 
limitations on retroactive review of its freight charges as a commercial shipper. 
That result could be accomplished equitably by an amendment to section 16 (3) 
of the Interstate Commerce Act specifying that the Government shall be subject 
to the 2-year limitation presently applicable to commercial shippers * * * I rec- 
ommend that such legislation be enacted at the next session of the Congress.” 

Subsequent to the above announcement, representatives of several agencies of 
the Government prepared a draft of bill designed to implement the President’s 
recommendations. A copy of that bill, revised to include passenger transporta- 
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tion and certain minor technical amendments, is attached hereto and recommend- 
ed as a substitute for section (b) of H. R. 3233. 

The substitute bill would insert a provision in section 16 (3) of part I of the 
Interstate Commerce Act and in related provisions of parts II, III, and IV of that 
act specifying that the stated 2-year limitation applies to Government traffic. 
The present 6-year provision now applicable to suits by carriers against the Gov- 
ernment would thereby be reduced to 2 years; and the period for action by the 
Government to obtain review of rates charged it, now contended to be unlimited 
in pending litigation, would also be fixed at 2 years. For the purpose of the 
limitation, Government traffic would then be on the same basis as commercial 
traffic. 

The added cost of transporting military traffic that would result from enact- 
ment of H. R. 3233 cannot be accurately computed at this time. However, it 
will be millions of dollars. Figures bearing on this point are now being devel- 
oped and are expected to be available when hearings are held on this bill. 

Opponents of section 22 have stated that it is ‘“‘mutually exclusive’ for the 
Department of Defense to assert that (i) section 22 revenue levels are higher 
than commodity rate levels and (ii) to deny the Department the use of section 22 
rates would cost millions of dollars. This criticism is totally fallacious because, 
in the absence of section 22 rates, the military traffic would generally not revert 
to commodity rates, but to class rates, which are much higher. The general com- 
modity rate structure is the product of many years of vigorous effort on the part 
of industry to reduce rates. This effort has employed weapons not available 
to military traffic managers, such as the use of private carriage in direct competi- 
tion with common carriers, the withholding of traffic, and like measures. 

This report has been coordinated within the Department of Defense in accord- 
ance with the procedures prescribed by the Secretary of Defense. 

Inasmuch as the committee has requested that the report be expedited, it is 
submitted without a determination by the Bureau of the Budget as to whether 
or not it conforms to the program of the President. As soon as such advice is 
received it will be forwarded to your committee. 

Sincerely yours, 
WILBER M. BRUCKER, 
Secretary of the Army. 


SecTion 9 or H. R. 5521, 85tnH Coneress 
(P. 15, line 20, through p. 17, line 10) 


Sec. 9. Section 22 of the Interstate Commerce Act, as amended, is amended as 
follows: 


(1) By inserting after the section designation the letter “(a)”; 
(2) By striking from the first clause thereof the words “for the United States, 
State, or municipal governments, or’ and “or the transportation of persons for 
the United States Government free or at reduced rates,” ; and 

(3) By adding at the end thereof the following new subsections: 

“(b) Notwithstanding any other provisions of law, the establishment, mainte- 
nance, publication, and application of rates, fares, charges, rules and regulations 
of special application for the transportation of property for the United States, 
State, or municipal governments and of persons for the United States Government 
by carriers subject to this Act is hereby authorized, subject to tariff rates, fares, 
charges, rules and regulations which would otherwise be applicable as maxima. 
Such rates, fares, charges, rules and regulations may be made retroactive or 
changed on less than thirty days’ notice upon the filing with the Commission by 
the Government agency concerned of a statement setting forth the necessity 
therefor. Rates, fares, charges, rules and regulations authorized by this sub- 
section or subsection (c) of this section shall not be subject to suspension nor to 
the provisions of section 4, but shall be subject to all other applicable provisions 
of the Act: Provided, however, That the provisions of the Act with respect to 
filing, publication, and posting of tariff schedules and contracts will be waived 
where the security of the United States so requires upon the filing of an appropri- 
ate statement with the Commission by the Government agency concerned. 

“(c) Nothing in this section shall be construed to affect the validity of any 
free or reduced rates, fares, or charges for transportation service rendered prior 
to the effective date hereof, and such rates, fares, or charges may be continued 
effective for future application if filed and published as provided in subsection 
(b) of this section within 180 days after the effective date of this amendment, 
and shall be subject to all other applicable provisions of such subsection.” 
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A BILL To amend the Interstate Commerce Act to specify that the two-year statute of 
limitations on actions involving undercharges and overcharges applies to transportation 
of persons or property for the United States Government 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act, as amended 
is hereby amended as follows: 

(1) By adding at the end of section 16 (3) (e), the following new sentence: 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction has been made, the cause 
of action shall be deemed to accrue from the date of such deduction.” 

(2) By adding the following new subparagraph to section 16 (3) as subpara- 
graph “(1)”: 

“(i) The provisions of section 16 (3) shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

(3) By adding the following new sentence at the end of section 204a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the 
cause of action shall be deemed to accrue from the date of such deduction.” 

(4) By adding the following new paragraph (7) to section 204a: 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

(5) By adding the following new sentence at the end of section 308 (f) (2): 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction has been made, the cause 
of action shall be deemed to accrue from the date of such deduction.” 

(6) By adding the following new subparagraph (5) to section 308 (f): 

“(5) The provisions of this paragraph (f) shall extend to and include all ship- 
ments of property or passengers or both for or on behalf of the United States.” 

(7) By adding the following new sentence at the end of section 406a (4): 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction of overpayment has been 
made, the cause of action shall be deemed to accrue from the date of such de- 
duction.” 

(8) By adding the following new paragraph (7) to section 406a : 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

Sec. 2. The amendments made by the first section of this act shall apply only 
to causes of action which accrue on or after the date of enactment of this act. 


GENERAL SERVICES ADMINISTRATION, 
Washington 25, D. C., April 2, 1957. 
Hon. OrEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Mr. Harris: The letter of March 22, 1957, from the chief clerk of your 
committee requests a report from GSA on H. R. 3774, a bill to amend section 
218 (a) of the Interstate Commerce Act, as amended, to require contract carriers 
by motor vehicle to file with the Interstate Commerce Commission their actual 
rates or charges for transportation services. The bill is identical with S. 943 
now pending in the Senate, and has been recommended by the Interstate 
Commerce Commission as its legislative recommendation No. 15 (70th annual 
report, p. 168). Each of these bills incorporates substantially the proposals of 
the Presidential Advisory Committee on Transport Policy and Organization, 
which recommendations are incorporated in section 12 of H. R. 5522 and 8S. 1457, 
also pending before the 85th Congress. 

GSA’s interest in this legislation stems from its statutory duties with respect 
to transportation and traffic-management services performed for civilian execu- 
tive agencies under section 201 of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended (63 Stat. 383; 40 U. S. C. 381). In this regard, GSA 
speaks for the Government solely from the viewpoint of a shipper. 

Relatively few contract carriers are utilized by the Federal Government. 
However, it should be pointed out that, under section 22 of the Interstate Com- 
merce Act, common carriers are authorized to transport for the Government at 
reduced rates which are not published with the Interstate Commerce Commis- 
sion. Legislation is pending to repeal or modify section 22 in that respect. It 
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is assumed that the proposal to require the filing of actual rates by contract 
carriers, so far as Government traffic is concerned, is considered to be related 
to section 22 legislation. 

While contract carriers would be made subject to the requirement of filing 
their actual rates with the Commission under H. R. 3774 the Commission’s au- 
thority over such rates is limited to prescribing minimum reasonable rates under 
section 218 (b). It is not proposed to increase the Commission’s ratemaking 
authority under that section, and it is doubtful that shippers would benefit from 
the proposal of H. R. 3774 unless the Commission’s authority were broadened. 

GSA perceives no objection to H. R. 3774 and, accordingly, recommends its 
enactment. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLOETE, Administrator. 





INTERSTATE COMMERCE COMMISSION, 
Washington, D. C. 


RECOMMENDATION No. 15 (H. R. 3774) 


This proposed bill would give effect to legislative recommendation No. 15 of 
the Interstate Commerce Commission as set forth on page — of its 70th annual 
report as follows: 

“We recommend that section 218 (a) be amended so as to require contract 
carriers by motor vehicle to file with the Commission schedules showing their 
actual instead of their minimum rates and charges for transportation services.” 


JUSTIFICATION 


The bill is designed to require motor contract carriers to file with the Inter- 
state Commerce Commission the actual rates which they maintain and charge 
for transportation services. 

At present, section 218 (a) of the Interstate Commerce Act requires that 
contract carriers by motor vehicle file with the Commission schedules showing 
only the minimum rates and charges actually maintained and charged for 
transportation services. There is no prohibition in the statute against a 
contract carrier discriminating amongst shippers as to rates. If, therefore, 
such a carrier has contracts to perform identical services for more than one 
shipper, and different rates are charged the various shippers, the schedule 
filed with the Commission will show only the lowest charge made for such 
service. This places the common carriers, the backbone of the Nation’s trans- 
portation system, at a distinct competitive disadvantage since they are unable 
to determine whether the minimum rate filed is that charged all shippers for 
the same service. The present provisions of the statute also give contract 
carriers a greater measure of flexibility with respect to their rates and charges 
since those above the minimum may be changed without prior notice or pub- 
lication, whereas common carriers rates may become effective only upon 30 
days’ notice, except when special permission is granted. 

The underlying purpose of the Motor Carrier Act, 1935, is to promote and 
protect adequate and efficient common-carrier service by motor vehicle in the 
public interest, and the regulation of contract carriers was designed with that 
end in view. This purpose tends to be defeated if all but the minimum rates 
of contract carriers may be concealed and changed without notice, while the 
rates of common carriers are open to the public. It is more difficult for the 
common carriers to compete if they have no way of knowing the various levels 
of rates charged by their contract carrier competitors. Accordingly, the pro- 
posed bill would further protect and promote common carrier service by re- 
quiring motor contract carriers to file and make public their actual rates and 
charges which could be changed only upon prior notice. This would afford 
the common carriers, the Commission, and the public a more effective means 
by which to gage the competitive impact of contract carrier rates. 

The proposed changes would have no effect upon the Commission’s power 
under section 218 (b) of the act to prescribe reasonable minimum rates for 
contract carriers, nor would they conflict with the provisions of sections 220 (a) 
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and 222 (e), prohibiting the disclosure of business transactions of shippers, 
since it would not be necessary to show a connection between the actual rates 
filed and the shippers to whom they apply. 


THE SECRETARY OF COMMERUE, 
Washington, D. C., May 10, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Conmerce, 
House of Representatives, Washington, D. C. 


DEAR Mr. CHAIRMAN: This letter is in reply to your request of January 30, 
1957, for the views of this Department with respect to H. R. 3774, a bill to amend 
section 218 (a) of the Interstate Commerce Act, as amended, to require con- 
tract carriers by motor vehicle to file with the Interstate Commerce Commission 
their actual rates or charges for transportation services. 

The bill, which was sponsored by the Interstate Commerce Commission, would 
amend section 218 (a) of the Interstate Commerce Act so as to require contract 
carriers by motor vehicle to file with the Commission, publish, and keep open 
for public inspection schedules containing the actual rates or charges which they 
maintain and charge for transportation services. The bill also would provide 
that no change may be made in the actual rates or charges so filed except after 
30 days’ notice unless special permission is obtained from the Commission for 
filing on shorter notice. In addition, the bill would prohibit motor contract car- 
riers from charging or receiving any compensation different from the properly 
filed rates or charges. 

Contract carriers by motor vehicle are now required only to file schedules con- 
taining minimum rates and charges. They may not reduce a minimum rate 
without notice, but otherwise are free to charge any rate at any time, provided 
the minimum rates shown in the schedules on file with the Commission are 
observed. 

Common carriers subject to the Interstate Commerce Act, on the other hand, 
are required to publish their actual rates for transportation services, and may 
not depart from the rates so published. Unless otherwise permitted by the 
Commission, common-carrier rates may not be changed except upon 30 days’ 
notice. Under these requirements, the exact rates charged by common car- 
riers are known to the public, including their competitors. 

A common carrier whose rates are public information is at a distinct dis- 
advantage in competing with a contract carrier by motor vehicle since it has no 
way of knowing the exact charges or rates being offered by the contract carrier 
on competitive traffic. The ability to adjust rates above the filed minimum gives 
the contract carrier an additional advantage of flexibility in pricing. If the com- 
petitive opportunities of common and contract carriers are to be placed on a more 
equitable basis, the act should impose tariff-filing requirements on contract serv- 
ices comparable to those for common carriers. 

This Department endorses the objective of the bill, for it is identical in pur- 
pose with a recommendation of the Presidential Advisory Committee on Trans- 
port Policy and Organization to the effect that motor contract carriers be re- 
quired to publish actual rates or, in the alternative, at their option, to file their 
contracts. This Department believes that the option to file contracts is a de- 
sirable addition to the proposed language. We, therefore, prefer enactment of 
the amendment proposed in H. R. 5521 and H. R. 5522, bills submitted by the 
Department to implement the Advisory Committee’s recommendations. 

We also wish to point out that H. R. 5521 and H. R. 5522 propose a comparable 
amendment to part II of the act applicable to contract carriers by water. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to the committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 
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GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., April 2, 1957. 
Hon. OrEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: By letter of March 19, 1957, from the clerk of the com- 
mittee, a report by General Services Administration is requested on H. R. 5384, 
a bill to amend the Interstate Commerce Act to provide for the preservation of 
competitive through routes for rail carriers. 

The bill would change the last sentence of section 15 (3) of the Interstate 
Commerce Act so that, instead of merely placing the burden of proof on rail car- 
riers proposing to cancel through routes and joint rates without the consent of all 
carriers, such cancellations could be made only after hearing and a finding Dy 
the Commission that such cancellation would be in the public interest. 

GSA’s interest in this legislation stems from its stautory duties with respect 
to transportation and traffic management services performed for civilian execu- 
tive agencies under section 201 of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended (63 Stat. 383; 40 U. S. C. 381). In this regard, 
GSA speaks for the Government solely from the viewpoint of a shipper. 

No instance of this type of cancellation which would adversely affect the Gov- 
ernment as a shipper has come to the attention of GSA. However, it is in the 
interest of shippers generally to have as wide a choice of routings as possible 
and the change proposed by H. R. 5384 would serve as an added protection to 
shippers against possible arbitrary cancellation of through rates. 

For this reason, GSA recommends enactment of H. R. 5384. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report to your committee. 

Sincerely yours, 


FRANKLIN G. FLOETE, Administrator. 


IXXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., April 2, 1957. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, House of Rep- 
resentatives, New House Office Building, Washington, D. C. 

My Drar Mr. CHAIRMAN: This is in reply to your letter of March 1, 1957, re- 
questing the views of this office with respect to H. R. 5384, a bill to amend the 
Interstate Commerce Act to provide for the preservation of competitive through 
routes for rail carriers. 

The Interstate Commerce Commission and the Department of Commerce in 
presenting their views to your committee on this legislation are recommending 
against enactment. Based on the views of these agencies, the Bureau of the 
Budget is unable to recommend enactment. 

Sincerely yours, 
PeRcY RAPPAPORT, 
Assistant Director. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., March 29, 1957. 
Hon. OREN HARRis, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN Harris: Your letter of March 1, 1957, requesting a report 
and comments on a bill, H. R. 5384, introduced by you, to amend the Interstate 
Commerce Act to provide for the preservation of competitive through routes for 
rail carriers, has been referred to our Committee on Legislation. After consid- 
eration by that committee, I am authorized to submit the following comments 
in its behalf: 

The last sentence of paragraph (3) of section 15 of the act now reads as 
follows: 
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“Tf any tariff or schedule canceling any through route or joint rate, fare, charge 
or classification, without the consent of all carriers parties thereto or authoriza- 
tion by the Commission, is suspended by the Commission for investigation, the 
burden of proof shall be upon the carrier or carriers proposing such cancellation 
to show that it is consistent with the public interest, without regard to the pro- 
visions of paragraph (4) of this section.” 

Under H. R. 5384 the sentence quoted above would be stricken and the follow- 
ing inserted in lieu thereof : 

“No through route shall be canceled—or commercially closed—by tariff ad- 
justments except by agreement of all carrriers whose lines are embraced therein, 
unless the Commission shall, upon application and after hearing, find that such 
cancellation, or commercial closing, is consistent with the public interest without 
regard to the provisions of paragraph (4) of this section, and the burden of 
proof shall be upon the carrier or carriers proposing such cancellation or com- 
merical closing, to show that the cancellation or commercial closing, is con- 
sistent with public interest, without regard to the provisions of paragraph (4) of 
this section.” 

In our opinion this amendment is unnecessary. The present procedure under 
which proposed cancellations of through routes or joint rates are considered ap- 
pears to us to be adequate to protect the rights of carriers that participate in 
such routes or rates and the rights of shippers who may be affected thereby. 
The bill specifically mentions only through routes that may be affected by tariff 
adjustments. Such adjustments may be made by one or more carriers by with- 
drawing participation in rates over such routes, thereby “canceling” them, or 
by joining in reduced rates restricted to specified routes leaving in effect higher 
rates over other routes. It is assumed that the words “commercially closed’”’ 
are intended to refer to both situations. We believe the bill is too broad in its 
effects. 

A route is “commercially closed,’ in the ordinary sense of the term, when 
the rate over it is so high, in comparison with rates over other routes, as to be 
prohibitive. When this happens, the lower-rated route attracts all the traffic. 
In this sense, literally thousands of routes are now commercially closed, This 
often occurs when new traffic develops upon which only class rates apply over 
routes of carriers parties to the tariffs in or between given rate territories. 
Inasmuch as these rates have general application, they may not be limited to 
specific routes. Hence, between the hundreds of points involved, such rates 
apply over thousands of possible routes. For the new traffic to move, however, 
the carriers may desire to establish a lower level of rates for application only 
over certain more direct routes and to specifically name those routes. If the 
proposed measure is enacted, it would greatly hinder rate adjustments of this 
type because all of the unnamed indirect routes would have to be regarded 
as commercially closed. The Commission would, therefore, be compelled to 
conduct a hearing on each such adjustment upon application by affected carriers 
or shippers. This would impose a tremendous burden upon carriers and shippers, 
as well as the Commission, with little to be gained. 

In some instances, a carrier includes a proposed restriction in routes with a 
proposed rate reduction which may be needed by shippers and which, considered 
on its own merits, may be justified even though higher rates may be continued 
in effect over other routes. When that situation now occurs, the Commission 
must decide whether to permit the restrictive routing to become effective along 
with the rate reduction or to suspend the proposed tariff schedules as a unit. 
Under the proposed amendment, a formal hearing would probably be necessary 
in every case because carriers or shippers adversely affected undoubtedly would 
file application for a hearing. Hearings would be necessary in such event before 
a determination could be made, upon the ground that the higher-rated routes 
have become commercially closed although no change has been made in the rates 
over them. 

Although we do not believe this amendment is necessary, if the committee feels 
that there is a need for legislation in this area we are of the view that the bill 
should- go no further than to provide for adequate notice to carriers or shippers 
which might be affected by changes in through routes of the nature contemplated 
by H. R. 5384. It might also be well to clarify the question respecting the person 
or persons who may file an application upon which hearings must be held. If 
such applications are to be limited to carriers making the tariff adjustments 
referred to, the bill should be amended by inserting after the words “upon appli- 
cation,” the words “by the proponent or proponents.” 
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In any event, however, we believe the term “commercially closed” should 
be clearly defined and suggest the following definition for insertion at the end of 
the proposed new sentence in section 15 (3): 

“As here used, a route shall be regarded as commercially closed if the rate 
applicable over it on a particular commodity or description of traffic is higher 
than that on like traffic over another route, from and to the same points, in 
which one or more of such carriers participate, by an amount which in the ordi- 
nary course of business restrains movements of traffic over such route.” 

As indicated above, we do not believe that the amendments proposed in H. R. 
5384 are necessary and therefore recommend against its enactment. 

Respectfully submitted. 

OWEN CLARKE, 
Chairman, Committee on Legislation. 

ANTHONY ARPAIA. 

Rosert W. MINor. 


INTERSTATE COMMERCE COMMISSION, 
Washington, D. C., April 1, 1957. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CHAIRMAN Harris: Your letter of March 6, 1957, addressed to the Chair- 
man of the Commission and requesting a report and comments on a bill, H. R. 
5523, introduced by you to amend the Interstate Commerce Act, as amended, has 
been referred to our Committee on Legislation. After consideration by that com- 
mittee, I am authorized to submit the following comments in its behalf: 

H. R. 5523, embodying what have come to be known as the three shall nots. 
proposes to add to section 15a of the Interstate Commerce Act a new paragraph 
reading as follows: 

““(3) In the exercise of its power to determine and prescribe just and reasonable 
rates for carriers subject to this Act, the Commission shall not consider the effect 
of such rates on the traffic of any other mode of transportation ; or the relation of 
such rates to the rates of any other mode of transportation ; or whether such rates 
are lower than necessary to meet the competition of any other mode of trans- 
portation.” 

The wording in the proposed measure is substantially the same as that con- 
tained in one of the proposals suggested at hearings before a subcommittee of 
the House Interstate and Foreign Commerce Committee during the 84th Con- 
gress, Ist session, concerning H. R. 6141, the so-called Cabinet Committee bill. 

With your permission, former Chairman Anthony F. Arpaia of this Commis- 
sion, who continues to be a member of our Committee on Legislation, after the 
close of the hearings addressed a letter to the late J. Percy Priest, former chair- 
man of the committee, under date of July 20, 1956, commenting at considerable 
length on the three “shall nots.” Former Chairman Arpaia’s letter is set forth at 
pages 1767-1771 in the printed record of the aforementioned hearings. We believe 
it important that that letter be considered in connection with H. R. 5523. 

We are still opposed to the three “shall nots.” In our 70th annual report to 
Congress, dated November 1, 1956, we said (pp. 8-9): 

“* * * They [the railroads] have been given a large amount of freedom in ad- 
justing their rates, but seek more freedom and assert that regulations thwarts 
an expression of their economic advantages in their rates. 

“This issue came into sharp focus in the report of the Presidential Advisory 
Committee on Transport Policy and Organization and, more specifically, in the 
railroad proposals to amend section 15 (a) by the insertion of the so-called three 
shall nots. Our position as to these proposals was made clear to the Congress in 
connection with hearings held during its last session. To keep repetition to a 
minimum, we merely will say here that conditions in transportation do not require 
and the public interest in a sound transportation system does not permit so 
serious a removal of the ratemaking restraints as was proposed in the “shall 
nots.” We do not minimize the difficulties in carrying out the terms of the present 
act and the national transportation policy, but they are inherent in the main- 
tenance of an energetic, forward-looking transportation system free from debili- 
tating excesses of competition. * * ** 

The committee also has before it H. R. 5521, which is a revised version of 
the Cabinet Committee bill. Some will probably again take the position that 
enactment of H. R. 5523 will make it unnecessary to modify the present statement 
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of national transportation policy as proposed in H. R. 5521. The report of what 
was known as the Committee of Six (three railroad presidents and three union 
executives), appointed by former President Frankling D. Roosevelt, dated Sep- 
tember 20, 1938, contained the following recommendation among others: 

“If anything of lasting benefit is to be accomplished in the way of relief to 
the railroads, their problem must be recognized and dealt with as a phase of the 
entire transportation situation. There should be no further delay in the adop- 
tion of a definite national transportation policy which will provide for fair and 
impartial regulation of all modes of transportation. Such regulation should 
be so administered as to preserve the inherent advantages of each mode of trans- 
portation, promote safe, economical, and efficient service and foster sound eco- 
nomic conditions; encourage fair wages, equitable working conditions estab- 
lished through collective bargaining ; and prevent unfair or destructive competi- 
tion; all to the end of promoting, encouraging, and insuring the development 
of a national transportation system adequate to meet the full needs of commerce, 
of the postal service, and of the national defense. 

“We recommend the adoption and formal declaration by the Congress of a na- 
tional transportation policy embodying the foregoing principles.” 

The above recommendation was followed almost literally 2 years later when 
Congress passed the Transportation Act of 1940. The legislative history of that 
act lends no support to the contention that the objectives of the policy would 
be met merely by preventing the establishment of noncompensatory rates by car- 
riers subject to the act, and that such was the legislative intent. 

The bills ultimately passed by the Senate and the House upon which the Trans- 
portation Act of 1940 was based originally contained the following sentence as a 
part of the rule of ratemaking: 

“In order that the public at large may enjoy the benefit and economy afforded 
by each type of transportation, the Commission shall permit each type of car- 
rier or carriers to reduce rates so long as such rates maintain a compensatory 
return to the carrier or carriers after taking into consideration overhead and 
all other elements entering into the cost to the carrier or carriers for the service 
rendered.” 

Our legislative committee in reporting on those bills (omnibus transportation 
legislation, House committee print, 76th Congress, 3d session, p. 50-51) urged 
that the above-quoted sentence be omitted. This view was accepted by the con- 
ference committee and the sentence stricken. The legislative committee’s obser- 
vation, although made 17 years ago, again becomes pertinent in our considera- 
tion of the present measure: 

“* * * it may be that eventually, it will be impossible to give much, if any, 
weight to the so-called value of the service. However, we are not yet prepared 
to say that it is either impracticable or undesirable in all situations to give 
weight to this factor, or that the power to fix minimum rates should never be 
used to insure such a result. 

“Let us suppose, for example, a situation where competing railroads, coast- 
wise steamship lines, and trucks are all maintaining, to their own and the ship- 
pers’ satisfaction in general, a comparatively high level of freight rates on various 
packaged goods of high value, and some carrier, for the sake of a temporary ad- 
vantage, undertakes to cut these rates. If this must be allowed, ultimately all 
the competing rates will be reduced and a hole created in carrier revenues which 
may make it necessary to increase rates on traffic less able to stand the burden. 
We think that it should not be allowed, and that the Commission should be in a 
position to prevent such a train of events by exercise of its authority over mini- 
mum rates.” 

Litigants, whether they be rail carriers, motor carriers, or water carriers, 
either by way of offense or defense, have had much to say about the matters 
involved in the three “shall nots.” In their testimony before the subcommittee, 
durings the hearings on the Cabinet Committee bill railroad spokesmen conceded 
that some of our decisions in this field have been satisfactory to them, and they 
confined their criticism to those which they considered unsatisfactory. Simi- 
larly, representatives of motor carriers and water carriers indicated something 
less than complete approval of our decisions. These attitudes are understandable 
in view of the complexity of issues of this nature. Such cases could possibly be 
determined more readily if there were only the single issue of cost of service, 
but we have serious doubts whether the public interest would be served by such 
simplification. 

The prohibition proposed in H. R. 5523 would affect only controversies between 
carriers engaged in different modes of transportation. This differs from the 
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corresponding rule proposed in H,. R. 5521 which would be applicable in cases 
involving “carriers of the same mode or any other mode of transportation.” 
[Italics added.] From the testimony of railroad spokesmen who appeared before 
the subcommittee last year it may be inferred that the railroads prefer H. R. 
5523 for that reason. This would be indicated from the following quotation taken 
from page 550 of the printed record of the testimony on the Cabinet Committee 
bill: 

“Mr. Deciiver. Does it follow from your argument as to competing forms of 
carriers that you would apply that same principle to competing carriers within 
the railroad industry? 

“Mr. LANGpoN. I think, sir, that the answer to that question—and it is a good 
question—is that so far as competition between the railroads is concerned, we 
ought to continue to have the ICC control over minimum rates such as was given 
to it back in 1920. That is when one railroad, for instance, wants to break a 
rate structure, or needlessly throws revenues away, there ought to be in the ICC 
power to restrain that. That power was given to the ICC back in 1920, and in- 
sofar as railroad rates are concerned I suppose it has not been used on more than 
perhaps 20 or 30 occasions since 1920. 

“But that same rule in our judgment is not applicable when you are dealing 
with competing modes of transportation, because the competing modes have 
such vastly different service characteristics, vastly different cost character- 
istics.” 

In our opinion the principle is the same whether the issue arises between car- 
riers of the same mode of transportation or between those of different modes. 

We believe that one additional aspect of H. R. 5523 should be considered. The 
restriction contemplated was originally considered desirable as a limitation on 
the Commission’s power to prescribe minimum rates. The proposed measure 
now under consideration, however, would include maximum rates. In those 
cases Where a question is raised as to whether a maximum reasonable rate should 
be prescribed—to remove undue prejudice and preference, for example—evidence 
is frequently presented showing the relation between the rates of carriers engaged 
in different modes of transportation. The enactment of the proposed measure 
might therefore raise difficult questions as to admissibility of evidence in such 
eases, and in our opinion the consequences would be equally undesirable so far 
as maximum rates are concerned. 

For the foregoing reasons we do not recommend enactment of H. R. 5523. 

Respectfully submitted. 

OWEN CLARKE, 
Chairman, Committee on Legislation. 

ANTHONY ARPATA. 

Rosert W. MINOR. 


GENERAL SERVICES ADMINISTRATION, 


Washington, D. C., April 2, 1957 
Hon. OREN HARRIS, 


Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR Mr. Harris: Your letter of March 22, 1957, has requested reports from 
GSA on H. R. 5523, a bill to amend the Interstate Commerce Act, as amended, 
and an identical bill, H. R. 5524. Each of these bills sets forth three so-called shall 
nots for restrictions on the authority of the Interstate Commerce Commission in 
determining rates under the Interstate Commerce Act. 

These bills would add to the present section 15a a new paragraph (3). This 
section would prevent the Commission from considering, in determining just 
and reasonable rates 

(1) The effect of such rates on the traffic on any other mode of trans- 
portation ; 

(2) The relation of such rates to any other mode of transportation; or 

(3) Whether such rates are lower than necessary to meet the competition 
of any other mode of transportation. 

GSA’s interest in this legislation stems from its statutory duties with respect 
to transportation and traffic management services performed for civilian execu- 
tive agencies under section 201 of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended (63 Stat. 383; 40 U. S. C. 381). In this regard, GSA 
speaks for the Government solely from the viewpoint of a shipper. 
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In its role as a shipper, GSA would be affected by these provisions only by the 
second of the three shall nots. As to that provision, this would impose restric- 
tion on the development of the Government’s position in cases brought by it 
before the ICC seeking determination of just and reasonable rates and GSA 
would not favor that particular provision. The other two provisions would 
have no direct effect on the Government and might in fact result in lower 
rates to it. 

H. R. 5523 and 5524 are substantially the same as set forth in section 8 of H. R. 
6141 and 6142, 84th Congress. Those bills were designed to carry out the rec- 
ommendations made by the Presidential Advisory Committee on Transport Policy 
and Organization. A bill to carry out these recommendations is pending before 
the present session of Congress in H. R. 5521, and in section 8 of that bill the 
three so-called shall nots are made to apply only to the determination of rea- 
sonable minimum charges. As a shipper, GSA would not oppose such a provision. 

H. R. 5523 and 5524 would conform to section 8 of H. R. 5521 if restricted to re- 
late only to minimum rates. This could be accomplished by inserting at line 7 
of the draft of the bill after the word “reasonable” the word “minimum.” 

In the event of the amendment of the bill as indicated, GSA would favor the 
enactment of H. R. 5523 and 5524. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLoETe, Administrator. 





EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., April 2, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, House of 
Representatives, New House Office Building, Washington, D.C. 

My Dear Mr. CHAIRMAN: This is in reply to your request for the views of the 
Bureau of the Budget on several bills which would modify the Interstate Com- 
merce Act. The bills and the date of your request for our views are as follows: 

March 7, 1957, H. R. 5521, “‘To amend the Interstate Commerce Act, as amended, 
so as (to) provide for a stronger national transportation industry, and for other 
purposes.” January 23, 1957, H. R. 2808, “To amend section 4 of the Interstate 
Commerce Act, as amended.” January 30, 1957, H. R. 3774, “To amend section 
218 (a) of the Interstate Commerce Act, as amended, to require contract car- 
riers by motor vehicle to file with the Interstate Commerce Commission their 
actual rates or charges for transportation services.” March 6, 1957, H. R. 5523 
and H. R. 5524, identical bills, “To amend the Interstate Commerce Act, as 
amended.” January 23, 1957, H. R. 3233, “To amend section 22 of the Interstate 
Commerce Act, as amended.” 

H. R. 5521 was proposed to implement the various recommendations of the 
Advisory Committee on Transport Policy and Organization and it would seem 
that it substantially carries out these recommendations. 

The Bureau of the Budget believes that the purposes and objectives of the 
report are sound and we would have no objection to enactment of legislation 
along the lines of H. R. 5521. 

The provisions of H. R. 2808, H. R. 3774, and H. R. 5523 follow to some extent 
the Advisory Committee’s recommendations, although these bills are generally 
somewhat narrower in scope than related provisions in H. R. 5521. While the 
Bureau of the Budget would interpose no objection to these measures, it is as- 
sumed that your committee will wish to consider them in relation to overall 
transport policy objectives, and with the goal of a consistent and well-rounded 
revision of transport law. 

H. R. 3233 would preclude the Government from obtaining free and reduced 
rates under section 22 except in time of war or national emergency. In a report 
to your committee of February 24, 1956, on H. R. 525, 84th Congress, this office 
indicated its reasons for opposing removal of existing authority for free and 
reduced rate Government traffic. It is our view that the reasons for continuing 
existing authority are as applicable to peacetime traffic as to time of war or na- 
tional emergency. 

H. R. 3233 would also prevent the Government from obtaining reparation after 
it has accepted a rate. This provision is similar to the terms of S. 906, 83d Con- 
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gress, an enrolled enactment which the President vores d for reasons set forth in 
his memorandum of disapproval dated September 2, 1954. 

In testimony before your committee, the Department of Defense is recom- 
mending against enactment of H. R. 3233. The Bureau of the Budget concurs in 
the views of the Department of Defense and recommends against enactment of 
this measure. 

Sincerely yours, 
Percy Rappaport, Assistant Director. 

The Cuatrman. The first witness this morning is from the Depart- 
ment of Commerce, the Under Secretary for Transportation, Hon. 
Louis S. Rothschild. 

Mr. Rothschild, we will be pleased to hear your statement. 


STATEMENT OF HON. LOUIS S. ROTHSCHILD, UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION, DEPARTMENT OF COM- 
MERCE, WASHINGTON, D. C. 


Mr. Roruscuitp. Mr. Chairman and gentlemen, in recognition of 
the large amount of time and effort which this committee has ex- 
pended on this subject, my statement of today will be a brief one and 
will take about 10 or 15 minutes. 

The CHatrman. Thank you very much. 

Mr. Roruscuitp. Mr. Chairman and gentlemen, I am appearing 
here to present the views of the Department of Commerce on a variety 
of bills which would amend certain ratemaking provisions of the In- 
terstate Commerce Act. Except for one bill these proposals would 
modify some but not all of the same ratemaking features of the act 
that are proposed to be amended by H. R. 5521 and H. R. 5522. These 
identical bills, as you know, were submitted by the Department of 
Commerce to revise Federal transportation regulatory policy as out- 
lined by the recommendations of the Presidential Advisory Committee 
on Transport Policy and Organization. We greatly appreciate this 
opportunity. 

At the outset, I would like to restate the position of the Department 
with respect to these and other legislative proposals affecting trans- 
portation policy being considered during this session of the Congress. 
The Department, as stated in its transmittal letters, has always in- 
tended that its proposed bill be considered by the Congress primarily as 
a study document providing a means of revising Federal transporta- 
tion regulatory policy in the public interest so as to harmonize it with 
prev vailing economic conditions in the transportation industry. 

I would like first to comment briefly on H. R. 1066 which deals with 
a subject that was not discussed in the report of the Advisory Commit- 
tee. This proposal would amend subsection 216 (c) of the Interstate 
Commerce Act so as to authorize the Interstate Commerce Commission 
to require the establishment by motor common carriers of reasonable 
through routes and joint rates with other such carriers where it finds 
the public interest so requires. The Department has no objection to 
enactment of this amendment. We believe that vesting the Commis- 
sion with residual authority to compel the interline agreements among 
motor carriers would afford some protection to shippers in individual 
instances where the carriers fail to provide interline service that may 
be desirable and necessary in the public interest. At the same time 
subjecting the matter to proper proceedings before the Commission 
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would protect the carriers from unreasonable requests which might 
impose unfair or uneconomic requirements upon ay 

The remaining bills parallel certain of the recommendations of the 
Advisory Committee. 

H. R. 2808 would amend the long-and-short-haul clause of the Inter- 
state Commerce Act by authorizing carriers operating over circuitous 
routes to meet competitive charges of other carriers of the same mode 
operating over more direct routes without seeking special permission 
from the Commission as is now required. Rates established under the 
proposed amendment would be subject, however, to the standards of 
lawfulness set forth in other provisions of part I and part III of the 
act. It is provided, however, that such rates could not be considered 
as evidence of the compensatory character of rates involved in other 
provisions. The aggregate-of-intermediates clauses would not be 
affected by the proposal. 

The purpose of the bill is to eliminate troublesome procedures in the 
publication of certain rates involving the fourth section. During the 
hearings last year on a similar bill, H. R. 6208, 84th Congress, the De- 
partment expressed the opinion that the cumbersome publication re- 
quirements connected with circuitous routings should be removed and 
that legislation of this character would be a step in the right direction. 

It is our belief, however, that H. R. 2808 does not go far enough, 
and that the amendments proposed in the Department’s bills H. R. 
5521 and H. R. 5522, are better designed to meet the needs for relief 
from the procedural burdens. Under the Advisory Committee’s rec- 
ommendations as contained in H. R. 5521 and H. R. 5522 the long- 
and-short-hau] prohibition is retained, but carriers couid establish de- 
parture rates without prior approval of the Commission in order to 
meet actual competition, provided that the rates were not less than just 
and reasonable minimum charges. This principle would apply 
whether or not the competing carriers were of the same mode. There 
seems to be little difference in principle whether these situations are 
created by competition between like or unlike carriers, particularly 
in view of safeguards against discrimination and unreasonable rates 
found in other parts of the present law or as proposed by the Advisory 
Committee. The Department’s bill would also apply this new proced- 
ural relief to departures from the aggregate of intermediates rule. 

The Department also does not favor inclusion of the proviso in H. R, 
2808 prohibiting the consideration of rates established over circuitous 
routes as evidence of the compensatory character of rates involved in 
other proceedings. All rates when published are presumed to be rea- 
sonable and compensatory until challenged. Al] valid rates, includ- 
ing those for circuitous routes, should have evidential value in proceed- 
ings before the Commission equal to that accorded other valid unchal- 
lenged rates. Moreover, knowledge that such rates might be used as 
evidence in other proceedings would serve as an additional deterrent 
to the publishing of rates that were not reasonably compensatory. 

In summary, the problems connected with the fourth section of the 
act require more comprehensive amendment than is proposed in TH. R. 
2808 and this comprehensive change is provided in the amendments 
proposed in the Department’s bills. . . 

H. R. 3774 would require contract carriers by motor vehicle to file 
and publish their actual rates or charges with the Interstate Commerce 
Commission. This is identical in purpose with the recommendation 
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ofthe Advisory Committee that contract carriers be required to pub- 
lish actual rates or their contracts. H. R. 3774 does not provide the 
alternative for the carrier to publish its contract or contracts. The 
Department believes that this would be a desirable addition to the bill 
which otherwise parallels the views of the Advisory Committee. 

H. R. 5384 would amend paragraph (3) of section 15 of the Inter- 
state Commerce Act to provide that no through route could be can- 
celed or commercially closed by tariff adjustments except by agree- 
ment of all carriers whose lines are embraced therein unless the Com- 
mission finds upon application and after hearing that such action is 
consistent with the public interest. 

The provisions of this bill, except for the inclusion of “commer- 
cially closed” routes, parallel the amendment proposed to section 15 
(3) by the Advisory Committee legislation. We are of the opinion 
that this section as amended by the ‘Dep: irtment’s bill adequately pro- 
tects the public interest in necessary through routes and safeguards 
short-line carriers from arbitrary action by their competitors. 

H. R. 5523 and H. R. 5524 would amend the present rule of rate- 
making by adding a new paragraph to section 15 (a) which would 
prohibit the Interstate Commerce Commission in the exercise of its 
power to prescribe minimum rates from considering the effect of such 
rates on the traffic of any other mode of transportation, or the relation 
of such rates to the rates of any other mode of transportation, or 
whether such rates are lower than necessary to meet the competition of 
any other mode of transportation. This proposal is similar to the 
position expressed by representatives of the railroad industry in hear- 
ings on the Advisory Committee legislation last ye ar before this sub- 
committee. While these restrictions on the C ommission’s minimum 

rate authority are nearly identical to those proposed in the Depart- 
ment’s bill, they differ basically in that the Department’s three “small 
nots” would apply to the prescription of rates involving competition 
with carriers of the same mode as well as carriers of different modes 
of transportation. Another basic difference is that in the Depart- 
ment’s bill the present rule of ratemaking is repealed, and there is 
substituted an entirely new section providing limitations and stand- 
ards governing the exercise of the Commission’s ratemaking powers. 

The Department is opposed to the enactment of H. R. 5523 or H. R. 
5524 on two grounds, First, the Department believes that the three 
“shall nots” should be made applicable to intramode as well as inter- 
mode competitive situations. Second, we believe that exclusive re- 
liance upon the three “shall nots” provisions is only a partial approach 
to the complicated problem of revising transportation ratemaking 
policy. 

The exclusion of intramode competition from the application of 
the three “shall nots” probably originated in a desire for protection 
against an alleged prospect of ruinous competition within a particular 
industry. It is evident from the testimony last year that this concern 
applies primarily to the railroad industry. The railroads endorse 
the propriety of present rate controls which authorize the Commis- 
sion in fixing minimum rates of one type of carrier to consider the 
competitive effects of such rates on other carriers of the same mode. 
They vigorously oppose, however, such considerations made in respect 
to interagency competition as an unwarranted interference with the 
prerogatives of management to capitalize on their inherent economic 
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qualities. We see no consistency in the advocacy of a regulatory policy 
that on the one hand relies on the forces of competition to distribute 
available traffic equitably among the different modes of transportation, 
but which on the other hand looks to Government supervision instead 
of the market place for a proper allocation of traffic among carriers 
of the same mode. The usefulness of intermode competition as an 
effective tool in pr icing policy might be substantially lessened by the 
failure of H. R. 5523 and H. R. 5524 to apply this principle to intra- 
mode competition as well. 

The basic thesis of the Advisory Committee’s approach to rate- 
making is the presence of pervasive competition in transportation. 
Pervasive competition means and includes competition among carriers 
of the same mode, carriers of different modes, regulated versus un- 
regulated or private carriage, the competition of different routes, and 
services as well as price competition. Intramode competition is an 
essential element in this total competition and should be restricted 
only where necessary to assure that carriers maintain a proper relation- 
ship between their rates and their costs of doing business. 

The proposals, as advanced by the Advisory" Committee, provide 
adequate authority for the Commission to step in and halt any at- 
tempts at predatory ratemaking. H. R. 5521 and H. R. 5522 would 
charge carriers with a duty to establish rates at or above a reasonable 
minimum in the first instance, and retains all the ICC’s present power 
to condemn an unlawfully low rate and prescribe a reasonable mini- 
mum to be observed thereafter. With the exception of the considera- 
tions specifically barred by the three “shall nots,” the ICC could em- 
ploy the same standards it now employs in judging the lawfulness of a 
rate assailed as being too low. 

The second major ave the Department of Commerce has 
with H. R. 5523 and H. R. 5524 is its narrow objective. There is no 
question, in our view, cm an otherwise lawful rate should not be con- 
demned merely because it could adversely affect another carrier com- 
petitively. But we view this proposed change in regulatory policy 
as only one facet of a much broader and fundamental requirement. 
In our opinion, what is really required is the establishment of rigorous 
but fair competition as the paramount force in ratemaking. 

Transportation pricing is controlled by a complex and interrelated 
body of law that encompasses the duties of the arriers, the ee 
and remedies of those affected by the rates, and the supervisory power 
of the Commission. No one provision standing alone could be con- 
trolling in all situations. Hence, instituting the three “shall nots” 
as a limitation on the Commission’s author ity to deal with competitive 

rates, and doing nothing else to modify the philosophy of ratemaking, 
its statutory basis, and system of administration falls considerably 
short of giving proper recognition to the widespread competition that 
exists in transportation today. 

The Advisory Committee’s recommendation, as reflected in the 
Department’s proposed bill, is a comprehensive approach to the entire 
philosophy of ratemaking, yet remains within the evolutionary tradi- 
tion of the Interstate Commerce Act. It was believed that, to give 
proper weight to competitive forces in the pricing of transportation 
services, it would be nec essary to amend the key provisions of the act 
affecting the whole scope of the rate regulation. The essence of the 
Advisory Committee’s proposed revision ‘of transportation regulatory 
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policy is increased reliance on competition in ratemaking. To as- 
cate that this fundamental — will apply with equal force to 
all substantive provisions of the act, it is necessary that it be clearly 
set forth in the policy declaration. This would seem to be particularly 
necessary, since the present policy declaration has been interpreted 
and applied as a substantive provision of the law. Failure to modify 
the policy under such circumstances would result in a conflict between 
it and the proposed limitations on the Commission’s rate authority. 

The Department’s bill would also modify the rule of ratemaking, 
the Commission’s minimum-maximum rate controls, the suspension 
procedures, the long-and-short-haul clause, volume rate provisions, 
section 22 rates, and the publication of actual contract-carrier rates. 
Each of these proposed amendments and their interrelationships were 
dealt with in a comprehensive fashion before this subcommittee by 
the Department on several occasions during the last session of the 
Congress. Rather than extend the record of these hearings, we re- 
quest that our previous testimony be included by reference. In this 
connection I should point out that the bill which was transmitted by 
the Department this year contains clarifying and technical changes, 
but is essentially the same bill that was introduced in the last session 
of Congress as H. R. 6141 and H. R. 6142. With the exception of the 
revision to the amendments affecting special Government rates, all of 
the changes were explained by the Secretary in his testimony on June 
20, 1956, and appear on page 1758 of the present hearings. The De- 
partment of Defense will explain in detail the reasons for amending 
the provisions affecting Government rates. I might add that the De- 
partment of Commerce is in full accord with these revisions, 

The overall problems of transportation today, particularly the strug- 
gle of common carriers to grow and participate fully in our prosperous 
economy and to compete on equal terms with other types of transpor- 
tation, cannot be solved except by fundamental correction of Federal 

regulatory policy. 

The series of specific proposals on which we have commented today 
contain a number of acceptable principles. The tendency of these 
and many other specific proposals for transport-policy revision now 
before committees of the Congress indicates the clear need for a new 
approach to transport polic, y. The report and the proposals of the 
Presidential Advisory Committee, we believe, offer such an approach. 
H. R. 5521 and H. R. 5522 are offered, not as the last word, but as an 
instrument for the study and convenience of the Congress as a means 
of effecting transport-policy revision within the evolutionary frame- 
work of the Interstate Commerce Act. 

The Cuamrman. Thank you very much, Mr. Rothschild, for the brief, 
concise, to-the-point statement that you have given on this very highly 
complicated, technical problem. 

Mr. Staggers, do you have any questions ? 

Mr. Sraccers. Yes; I would like to ask 1 or 2 questions. Do you 
believe in the two proposed bills, that they are in the public interest 

Mr. Roruscutp. Is that the Department's bill ? 

Mr. Sraccers. No. I am talking about the two bills here. You 
commented on H. R. 5523 and H. R. 5524, which we are taking up 
today. 

Mr. Roruscutip. Well, we think they are in the public interest, as 
far as they go, Mr. Staggers, but we do not believe that these bills, 
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commonly called the three “shall not” bills, will be as effective, by 
themselves, as they would be if the rest of the ratemaking features 
advocated by the Department were included also; and we do not see 
how the three “shall nots” can act alone by themselves without some 
change in the policy statement. 

Mr. Sraccrers. And you would be against the bills themselves, the 
three “shall nots,” unless additional provision be included therein ? 
That is your position ? 

Mr. Rornuscrimp. That is correct, sir. 

Mr. Sraccers. You talk about their narrow objectives, and I imagine 
that, in connection with the same things, you think they should go a 
lot further. 

Mr. Roruscuitp. Yes, sir. 

Mr. Sraccers. Would you be in favor of the “shall nots,” if there are 
other provisions built into the bills? 

Mr. Rornscnitp. If we had an opportunity to examine and com- 
ment on them, and if they achieved the desired results, I think we 
would. 

Mr. Sraccers. You think they would achieve the desired results ? 

Mr. Roruscutrp. If I understood the first part of your question, 
Mr. Staggers, it was if other items were added to the three. 

Mr. Sraccers. That is right. 

Mr. Roruscuixp. I do not believe I could comment on that until 
Thad an opportunity to see what would be added. 

Mr. Sraccrrs. Well, I observed that there are three places, in your 
testimony—and you say you rely on competition, but, as I got the tenor 
of your testimony or report, it was that you were not in favor dis- 
criminating against any type of transportation in favor of another. 
Is that the gist of your statement ? 

Mr. Roruscuip. In recognition of the fact that there is widespread 
competition in all forms of transportation today, and in further recog- 
nition of the fact that it is the public who pays all the bills in the final 
analysis—the cost of transporting goods from one point to another— 
we believe that the full forces of competition should be allowed to have 
its play in the making of transportation rates, so long as the rates, as 
developed by this competitive process, are lawful rates. 

Mr. Straccers. I gather that, Mr. Rothschild, but what I am getting 
at is this: Let us assume one type of transportation in a certain area 
could reduce their rates. Ifthe three “shall nots” come in, they could 
reduce their rates or their charges below the competition in that area, 
which I believe then they would be allowed to, without further clari- 
fication of the bill, and they would be allowed to make rates in other 
areas in order to drive out competition. That would not be fair, would 
it, assuming that that could be done? 

Mr. Roruscuitp. We do not think that it is a possibility, Mr. Stag- 
gers. 

Mr. Sraccers. Why would it not be? 

Mr. Roruscuitp. No power which the Interstate Commerce Com- 
mission has under section 1 and 3 of the act, as it presently stands, 
would be modified to allow that by the adoption of a greater competi- 
tive recognition. 

Mr. Sraccers. Well, the three “shall nots” takes the power away 
from them, does it not ? 

Mr. Roruscuixp. It still requires that the rates must be lawful. 
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Mr. Sraccers. That is true; legal; but it says they shall not be sub- 
ject to review unless challenged, as you state in your testimony, and 
that would be a long procedure, and you are just prohibiting them in 
some areas. 

Now, I am just wondering if it would not lead to cutthroat competi- 
tion. 

Mr. Roruscuitp. We think not. 

Mr. Sraccers. We have heard of monopolies in this country. 

Mr. Roruscuinp. Sir? 

Mr. Sraccers. We have heard of monopolies in this country, 1 know 
all of us have, and we do not want that in the field of transportation. 

Mr. Roruscuivp. I think there is hardly any field in the country 
in which there is less evidence of monopoly than in the transportation 
field. 

Mr. Sraceers. I will agree with you, but I am just saying what could 
come about. 

Mr. Roruscuitp. We do not see it that way, Mr. Staggers. We do 
not see that this will tend toward monopoly. 

Mr. Sraacers. These bills as they are now written ? 

Mr. Roruscuiip. The Dep: irtment’s proposals. 

Mr. Sraccers. I am not talking about the Department’s proposals. 
We are only discussing the bills. I have not seen the Department’s 
proposal. I only have reference to 5523 and 5524 which are here be- 
fore us. Those are the ones I am talking about. I thought those were 
the ones we are considering now. But, I guess you are considering 
something else. 

I would like to ask you who introduced the Department’s bill. 

Mr. Roruscump. Mr. Harris and Mr. Wolverton. 

The CuarrMan. I introduced one and Mr. Wolverton introduced 
one. 

Mr. Sraccers. They do not include, H. R. 5523 and 5524, do not in- 
clude that— 

The Cuarrman. As I understand, in order to get the record straight 
on it, your ae is in opposition to the provisions of H. R. 5523 
and H. R. 5524, as they do not go as far as the Department’s provisions 
would go. 

Mr. Roruscuitp. That is correct, Mr. Chairman. 

The CHarrman. Then, this question, in principle, is included in the 
package bill which Mr. Wolverton and I introduced at the Depart- 
ment’s request, H. R. 5521 and H. R. 5522. 

Mr. Roruscuinp. Yes, sir. 

Mr. Sraccers. Then I will have to ask the chairman about those, 
going back to 5523 and 5524, but that can remain until a later time. 

I am pleased to get your point on those and perhaps a little later 
we will have to get a little more additional testimony, if it is all right 
with you and the chairman. 

That is all, Mr. Chairman. 

The Cuarrman. Mr. O’Hara. 

Mr. O’Hara. I have been trying to get copies of 5523 and 5524, but 
I have not succeeded, Mr. Rothschild. 

Will you tell me just as succinctly, as you are in the habit of doing, 
what they do in the matter of changing the ratemaking processes ? 
You probably did that earlier and, as I was a little bit late in getting 
into the meeting, I did not hear you. 
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Mr. Roruscuirp. I attempted to do that in my statement, Mr. 
O'Hara. In restatement, part of the Department’s bill goes consider- 
ably further than these two bills, 5523 and 5524, which would change 
present law only by applying the three shall nots as a limitation on the 
Interstate Commer ce Commission’s S present powers. 

We believe that in addition to the proposals of 5523 and 5524, it 
will be necessary to restate the policy declaration in the Interstate 
Commerce Act, because of the fact that the policy statement has so 
often been interpreted to run contrary to free competitive oo 
We believe also that the provisions of the bill should include intre 
mode as well as intermode competition. 

Mr. O’Hara. What do you mean by intramode and intermode? I 
would like to be made clear on that. 

Mr. Roruscuip. We see no reason why 2 competing railroads or 2 
competing truck lines should not be allowed to compete on a price 
basis, between themselves. 

If a better run transportation facility can render the same service 
at lower rates, we think the public is entitled to have that lower rate. 

Mr. O'Hara. Well, by that you mean two rail carriers, carrier A and 
varrier B:; that carrier A should have the right, assuming they have 
been charging $1 a hundred for a rate between, we will say, Kansas 
City and Minne: apolis, and carrier B, of course, is charging the same 
rate, you believe that carrier A, if carrier A determines that it will 
haul and make an economic return on 80 cents a hundred, you feel that 
earrier A should have that right, and automatically charge that rate 
without action by the Interstate Commerce Commission to determine 
whether that is destructive of carrier B ? 

Mr. Roruscuitp. So long as that rate-would meet all of the other 
legal requirements, we see no reason why carrier A should not be 
allowed to institute the lower rate. 

Mr. O’Hara. And how long would that be in effect before the Com- 
mission would determine whether it was or was not a lawful rate? 

Mr. Roruscuiip. It would be effective as long as the carrier chose 
to make it effective. If there was a complaint it could go through the 
usual procedure which the Commission has for determining whether 
or not it isa lawful rate. 

Mr. O’Hara. That is a completely different operation from that 
that now exists under the ratemaking powers of the Interstate Com- 
merce Commission; is it not ? 

Mr. Roruscuitp. Not completely different; no, sir. The way rates 
are charged today is that the carrier files a different rate because he 
thinks he can haul a certain commodity between two or more points at 
a certain rate and do it on a compensatory basis. The general system 
is that all other carriers on the same commodity immediately meet that 
rate. 

Mr. O’Hara. Let us take the situation which is hypothetical, of 
course. Let us assume that there was relatively equal competition be- 
tween railroads, trucks, river transportation, and air freight trans- 
portation, we will say, between Kansas and Minneapolis. 

Now, under the present system, there must be substantially the same 
charges made by each of those carriers—at least, all with perhaps the 





exception of the air carrier, which the Interstate Commerce Com- 
mission does not regulate—but between the river transportation and 
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water transportation, the rail transportation and truck transportation, 
the rate charged by each of those carriers is substantially the same. 

Mr. Rornscuinp. No, sir. 

Mr. O'Hara. It is not? 

Mr. Rornuscuttp. No, sir. There is very often a great difference in 

rates and the difference in rates is based on the service which is ren- 
dered as well as the manner of transporting the commodity. And the 
airplane, of course, would deliver merchandise in much less time than 
the railroad or the truck or the barge. 

Mr. O’Hara. That is right. 

Mr. Roruscnixp. So the rates are not the same and the shipper has 
a choice of buying his transportation at the price which best suits his 
conyv enie nce as to pr ic e and as to service. 

Mr. O’Hara. Generally speaking, the rates between the trucks and 

rails would be subst intially the same. There might be considerable 
variance between the rails and the trucks and the barge rate. 

Mr. Roruscuivp. There are literally millions upon millions of rates, 
Mr. O’Hara, and it is nearly impossible to generalize on the rate situa- 
tion, because they can be the same, and they can be different as between 
different modes of carriage, and there is probably every situation which 
could be imagined somewhere in the transportation rate structure of 
the country 

Mr. O’Hara. But what I have missed, and I am sorry that I have 
been remiss in my intelligence this morning—but I do not understand 
what the difference is that you propose and ‘what exists under the pres- 
sent regulatory powers of the Interstate Commerce Commission. 

Mr. Roruscutp. Under the present regulatory powers, the ICC is 
obliged to consider the effect of rate changes on a competing mode of 
transportation. Under the language of the policy statement, in which 
is included language to the effect that the inherent advantages of each 
mode of transportation shall be preserved, rates are upset in many in- 
stances on the basis that a lower rate would disturb the present dis- 
tribution of carriage between two e pes of carriers. 

We think that that is a mistake. "We think that a carrier should be 
allowed to price his product competitively without regard to the effect 
that change in price will have on his competitor. 

Mr. O’Hara. That is, if the barge line can haul for 10 cents a hun- 
dred and the rail line has to charge 90 cents, you would still give the 
trucks the right to come in and say “We will haul it for fifty cents” ? 
That would be it—provided they can make economic return ? 

Mr. Roruscuiip. Provided the rate is nondiscriminatory and pro- 
viding it is reasonably compensatory, that is right. 

Mr. O'Hara. That is all, Mr. Chairman. 

The CHarrman. Mr. Friedel. 

Mr. Frreper. No questions. 

The CHatrman. Mr. Hale. 

Mr. Hate. Now, along this same line, Mr. Rothschild, let us say that 
I want to go from W ashington to New York. Ih: ave a choice of going 
by rail or “by plane or by bus, as far as public transportation is con- 
cerned. That is what you call intermode transportation. 

Mr. Roruscuitp. That is right. 

Mr. Hate. Now then, if I dec “ide to go by rail, I can go by the Penn- 
sylvania or the Baltimore & Ohio. If I decide to go by plane, I 
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can go by the American, the Eastern or 3 or 4 more, probably. This is 
intramode competition. 

I dare say there are choices in the bus field as well. 

Well let us assume that I decide to go by rail, at the present time the 
fare I think is just the same, w hether I take the Pennsylvania or the 
Baltimore & Ohio, which are the two existing lines that carry passen- 
gers to New York. 

Now, do you conceive that it would be in the public interest to have 
the Baltimore & Ohio and the Pennsylvania going into a rate war for 
the privilege of carrying me to New York? 

Mr. Roruscuitp. We do not see it as a rate war, Mr. Hale, but 
we do see it as a privilege which should be extended to railroads or to 
any other types of carriers to compete for your business. 

Let us presume, let us take your illustration, that one railroad 
which shall be nameless, would devise a new type of equipment which 
could be operated for much less money than the present type of equip- 
ment and that as a result of this new equipment that they were able 
to reduce the rates by a substantial amount. We feel then that they 
should have the privilege of offering you, a passenger, the right to 
travel on their new equipment at the price which will be compensatory 
to them, which will be nondiscriminatory, but which will be less than 
they had to get for the old type of equipment. 

Mr. Hate. And the same as between the Eastern and the American 
air carriers, by air? 

Mr. Roruscump. Well, as you know, sir, those rates are regulated 
by the Civil Aeronautics Board and we are, I think, dealing only with 
the Interstate Commerce Commission. 

Mr Hate. I understand that, but the economic principles involved 
are the same. 

Mr. Roruscutip. We think the same economic principles should 
apply to all forms of transportation. 

Mr. Hate. I think one must concede that with intramode competi- 
tion these agencies would compete in the way that two drugstores 
compete or the way that Hecht’s might compete with Woodward & 
Lothrop, and so on. You can get into a pretty ruinous type of com- 
petition, can you not, by that? 

Mr. Roruscuitp. Well, Hecht’s and Woodward & Lothrop have 
been here for a long time, Mr. Hale. 

Mr. Hate. That is true. 

Mr. Rornuscuitp. And they have existed under this method of 
competition, and I believe done pretty well 

Mr. Hare. That is true, but it is also true that shops are going out 
of business all of the time. 

Mr. Roruscuitp. And railroads are going out of business, and so 
are airlines. 

Mr. Hate. That may be in the interest of the consumer and cer- 
tainly, as far as I am concerned, I would like to be able to get to New 
York cheaper than I can now. 

I do not think I will pursue that any further, Mr. Chairman. 

Mr. Cuarrman. Mr, Loser. 

Mr. Loser. No questions. 

The Cuatrman Mr. Derounian. 

Mr, Drrountan. No questions. 

The Cuarrman. Mr. Younger. 
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Mr. Youncer. I have one question. Do you think that H. R. 5523 
and 5524 are unfair to the trucking industry ? 

Mr. Roruscuip. I do not think we have considered them in that 
light, Mr. Younger. We just do not believe that the provisions of 
H. R. 5523 and 5524 will go far enough toward setting up a proper 
competitive atmosphere. 

Mr. Youncer. You have mentioned several times about the rate- 
making powers, and transportation under CAB, and surface trans- 
portation under the ICC. 

In your opinion, would it be more in the public interest to have all 
transportation under one head ¢ 

Mr. Roruscuitp. I presume you have reference to your own bill, 
Mr, Younger. 

Mr. Younger. Yes. 

Mr. Roruscnitp. We need a little more time to study that, if you 
will let us have it. 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuatrman. Mr. Roberts. 

Mr. Roberts, do you have any questions ¢ 

Mr. Roserrs. No; I do not, Mr. Chairman. 

The Cuatmrman. Mr. Alger. 

Mr. Acer. No questions. 

The Cuamman. Mr. O'Hara has some more questions. 

Mr. O'Hara. Mr. Rothschild, you know we have a time limit or 
rule here limiting us to 6 minutes so I have had to cut myself off. 

The Cratmman. This is your second 5 minutes 4 

Mr. O'Hara. This is my second 5 minutes. 

Now, if the Department’s recommendations were put into effect, 
that is, the different rates be allowed, we will say between 2 railroads 
or 2 bus lines, whatever it may be, would not the Bulwinckle Act on 
rate hearings need to be repealed, or would it become inoperative by 
virtue of your recommendation ¢ 

Mr. Roruscuitp. I am at a very great disadvantage on that point, 
Mr. O’Hara, because I am not a lawyer. 

Mr. O'Hara. You have some pretty smart people around you there. 
Maybe you can get their opinions. 

Mr. Roruscutmp. We do not have unanimity of agreement among 
them. We have discussed your question, and we do not have absolute 
agreement among them. 

Mr. O'Hara. That isall, Mr. Chairman. 

The CHarrman. Well, if the gentleman will yield to me, Mr. Secre- 
tary, I think it would be important to get an answer to the question. 

Mr. O'Hara. I think it is very important. 

The Cuamman. Now, if you are proposing a very a 
change in policy here, by the provisions of your bill, H. R. 5521, then 
I think you should be in a position to advise the committee, as to how 
it would affect other policies of the Interstate Commerce Act, which 
the Congress provided a few years ago. I should think that the com- 
mittee would like to have your opinion as to whether or not the adop- 
tion of a certain policy which you propose would affect other policies 
which the Congress has already adopted. 

Mr. Roruscniip. May I give to you a legal opinion from our gen- 
eral counsel, Mr. Chairman ? 

The CuarrmMan. Can you do that ! 











40 SURFACE TRANSPORTATION 


Mr. Roruscump. Yes, sir. 
The Cuamman. We will be very glad to have it. 
(The following memorandum was later submitted for the record :) 


DEPARTMENT OF COMMERCE, 
May 29, 1957. 
To: Under Secretary for Transportation. 
From: General Counsel F. C. Nash. 
Subject: Effect of proposed amendment by H. R. 5521 of national transportation 
policy in Interstate Commerce Act on Reed-Bulwinkle Act. 

During the course of testimony by the Under Secretary of Commerce for Trans- 
portation before the Committee on Interstate and Foreign Commerce, House of 
Representatives, on April 2, 1957, the chairman of the committee requested that 
he be furnished with a legal opinion indicating to what extent policies expressed 
by the Congress in the Reed-Bulwinkle Act (62 Stat. 472) would be affected by the 
amendment by H. R. 5521, 85th Congress, 1st session, of the national transporta- 
tion policy declared in the Interstate Commerce Act so as to encourage and pro- 
mote full competition among carriers of each mode of transportation as well as 
between the various modes of transportation. 

The Reed-Bulwinkle Act, section 5a of the Interstate Commerce Act, requires 
the Interstate Commerce Commission to approve agreements between or among 
common carriers and freight forwarders subject to the Interstate Commerce Act 
relating to rates, fares, classifications, and certain other matters or procedures 
for the joint determination thereof (unless approval of such agreements is pro- 
hibited by other provisions) if the Commission “finds that, by reason of further- 
ance of the national transportation policy declared in this [Interstate Commerce] 
act the relief provided in paragraph (9) should apply with respect to the making 
and carrying out of such agreement.” Paragraph (9) relieves parties to an 
agreement approved by the Commission “from the operation of the antitrust 
laws with respect to the making of such agreement, and with respect to the 
earrying out of such agreement in conformity with the terms and conditions pre- 
scribed by the Commission.” 

The policy declared by the Congress in the Reed-Bulwinkle Act is, as stated 
by the House Committee on Interstate and Foreign Commerce in House Report 
1100, 80th Congress, Ist session, on the bill which became such act, that the Com- 
mission shouid have the necessary authority to resolve the conflict which exists, 
in instances of joint action by carriers, between the policy expressed in the anti- 
trust laws that restraint of commerce is not in the public interest and the na- 
tional transportation policy calling for an adequate and efficient coordinated na- 
tional transportation system, with sound economic conditions and freedom from 
unfair or destructive competitive practices among the several carriers, and with 
reasonable and nondiscriminatory rates. The Congress found that carriers sub- 
ject to the Interstate Commerce Act could not satisfactorily meet their duties 
and responsibilities thereunder, and that the basic purposes of such Act could 
not be effectively carried out, unless such carriers were permitted to engage in 
joint activities without risk of violation of the antitrust laws. 

In my opinion, intercarrier agreements of the sort contemplated by the Reed- 
Bulwinkle Act would continue to be in furtherance of the national transportation 
policy, notwithstanding its amendment to include as one of its objectives the 
encouragement and promotion of full competition among carriers of the same 
mode. 

The basic elements of the transportation policy which have occasioned the need 
for such intercarrier agreements would remain substantially unchanged by the 
proposed amendments. These elements were explained by the Commission in 
Western Traffic Association—Agreement (276, I. C. C. 183), relating to consid- 
eration of the first agreement submitted under the Reed-Bulwinkle Act, as 
follows: 

“The need for joint action is clear and is conceded by the protestant [Depart- 
ment of Justice] in this proceeding. This need is made the more important 
when the facts are noted that much the larger part of all-rail traffic is interline 
traffic and that the act has placed increasing obligations on the carriers with 
respect to the rates on such traffic. There is no alternative to procedures calling 
for such initial joint consideration of proposed rate changes that wonld not in- 
volve on the one hand, cutthroat competition of the kind so strongly condemned in 
the Commission’s early annual reports and which clearly would be inconsistent 
both with the basic nature of rates and obligations imposed on the railroads by 
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the act, or, on the other hand, placing a workload on us which could not be car- 
ried to the satisfaction of carriers or shippers.” (P. 214.) 

Obviously, the competition to be encouraged and promoted under the revised 
policy is not that of a “cutthroat” nature. Such competition must result in trans- 
portation at ‘not less than reasonable minimum charges, nor more than reason- 
able maximum charges,” be at “the highest standards of service, safety, economy, 
efficiency, and benefit to the transportation user and ultimate consumer,” and 
without “unjust discrimination, undue preference or advantage, or undue 
prejudice.” 

This amendment does not import into the transportation policy a new element. 
The policy has always contemplated competition among carriers of the Same mode. 
As the Commission said in Western Traffic Association—Agreement, supra, “We 
have had, and shippers and carriers continue to desire, an essentially competi- 
tive system of rates.” (P. 212.) 

The amendment, instead, would merely effect a change in the degree of free- 
dom to compete. The Advisory Committee on Transport Policy and Organiza- 
tion expressed it this way: ‘““Common carriers are to be permitted greater free- 
dom, short of discriminatory practices, to utilize their economic capabilities in 
the competitive pricing of their service.” [Italic supplied.] 

In the interest of preserving the competition contemplated by the present policy, 
the Reed-Bulwinkle Act prohibits approval of agreements which do not accord 
“to each party the free and unrestrained right to take independent action either 
before or after any determination arrived at through such procedure.” Con- 
gressman Bulwinkle said of this provision: ‘Thus the essential values of com- 
petition are preserved.” (94 Congressional Record, pt. 11, pp. A 4032-4034.) 
Since the Congress considered this prohibition adequate to achieve its intended 
purpose, it might with reason consider it adequate to safeguard the increased 
competition contemplated under the revised policy. 

The Commission is also given the right to impose such terms and conditions as 
it might find necessary to insure that such agreements will be in furtherance of 
the transportation policy. It might be that the Commission, in considering an 
agreement under the revised policy, would see fit to impose terms and conditions 
different from any imposed in the past to prevent the agreement from operating 
in derogation of the increased competition contemplated by the new policy. It is, 
of course, impossible to predict whether or not this would occur. The Commis- 
sion might take the position that the right of independent action guaranteed by 
the act is adequate. 

In short, it my opinion that under the revised transportation policy the Reed- 
Bulwinkle Act would continue to serve its intended purpose. 


The CHatrmMan. What is the section of the page of the bill which 
relates to that particular problem ? 

Mr. Roruscutip. Section 8, I believe, sir; section 8. Section Z 
revises the policy of transportation. 

The CHarrMan. Tosection 15 (a) ? 

Mr. Roruscuitp. That is the present act. Section 8 of our bill 
would amend the section 15 (a) of the present act. 

The Crarrman. And the provisions which we are discussing are 
on page 144 

Mr. Roruscui. They start at the bottom of page 13. 

The CHatrMan. Yes. 

Mr. Rornscnitp. And going to 14 and 15. 

The Cuarrman. Now, insofar as these other bills on ratemaking are 
concerned, which you have testified to, you are in agreement with the 
three bills the Interstate Commerce Commission has recommended, 
with the exception of certain cases, they do not go as far as you would 
like. 

Mr. Roruscuiip. That is correct, sir. 

The Cuarrman. Now, section 22, which you have mentioned in your 
statement—did I understand that you take the position that the De- 
partment of Defense will take? 
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Mr. Roruscuiip. Yes, sir. We do support the position which they 
will take, Mr. Chairman. 

The Cuatrman,. That is contrary to the recommendations of the In- 
terstate Commerce Commission ? 

Mr. Roruscutip. That is correct, sir. 

The Cuarrman. In other words, you think that the provisions of 
section 22 should remain just as is?’ 

Mr. Roruscuitp. Well, we think that the change should be limited 
to those changes which are proposed in H. R. 5521 ‘and Hi. R. 5522. 

The Cuarrman. Now, to help me, would you tell me what page that 
ig On. 

Mr. Roruscutmp. That begins at the bottom of page 15, section 9 of 
our bill and continues on on pages 16 and 17. 

The Cuairman. The change you recommend is in subsection (b) 
then ? 

Mr. Roruscuixp. Section 9 (3); Defense will testify fully on this, 
Mr. Chairman. 

The Cuarrman. You would prefer them to explain this provision ? 

Mr. Roruscump. We would prefer that they explain it ; yes, sir. 

The Cuarrman. As far as you know, does the Department of De- 
fense take the same position as you are taking here ? 

Mr. Roruscuitp. You mean on the balance? 

The Cuarrman. No, on this particular section. 

Mr. Roruscuip. Yes, sir. 

The Cuarrman. In other words, the Department of Defense is going 
to take the position, as you understand it, favorable to section 9, sub- 
sections (1), (2), and (3) 

Mr. Roruscuip. That is correct. 

The Cuarrman. I wanted to get that for the record, because I want 
to refer to it later on. 

The Secretary of Commerce has changed his position with reference 
to the so-called three shall nots since the last Congress / 

Mr. Roruscuiip. No, sir. We made the change which was made dur- 
ing the course of the last hearings, if you will remember, Mr. Chair- 
man. It was at that time that we included the intramode philosophy. 

The CuatrMan. I have your testimony on H. R. 6141 and 6142, on 
page 62. This is in the digest. The analysis and index of the testi- 
mony. Spe: aking for the Department : 

The Department believes that the carrier self-interest tempered by the dictates 
of competitive enterprise is capable of producing a sounder rate structure than 
that which can be imposed by a regulatory agency required to exercise judgments 
in areas normally reserved in managerial discretion. The advisory committee 
amendments would specifically prohibit the Commission from considering : - the 
effect of proposed rates on the traffic of another mode of transportation; 2, the 
relation of such rates to the rates of another mode of transportation; and 3, 
whether proposed rates are no lower than necessary to meet competition in pass- 
ing on minimum reasonable rates. 

That was the provision included in your bill which you recommended 
in the last Congress, H. R. 6141 and H. R. 6142; was it not? 

Mr. Roruscuip. If you will turn, Mr. C hairman, to page 4 of the 
same digest. 

The Crarrman. You can answer that question first. 

Mr. Roruscuitp. That was proposed, but in my statement to the— 

The Cuarrman. That was included in the bill that you submitted on 
behalf of the Department of Commerce. 
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Mr. Roruscuitp. Yes, sir. 

The CuHatrman. And which was before this committee as a recom- 
mendation of the Department of Commerce pursuant to the advisory 
committee report in the last Congress. 

Mr. Rornscnuiip. And was then further amended by my statement. 

The CuatrmMan. I will get to that later. Let us see what the facts 
were tostart with. Did I say it correctly or not ? 

Mr. Roruscuitp. I believe you did, sir. 

The CuarrmMan. Then that was the recommendation of the advisory 
committee report, and it was the recommendation included in the bill 
H. R. 6141 and H. R. 6142 in the last Congress, and on which you 
testified. Up tothat point, it is correct? 

Mr. Roruscninp. Yes, sir. 

The CuatrMan. Then later you came back and amended the posi- 
tion of the Secretary. 

Mr. Roruscuirp. Yes, sir. 

The Cuarrman. That is on page 64, did you say ? 

Mr. Roruscuinp. Yes, sir; the last paragraph of that section of 
the report. 

The Cuarrman. Reading from the digest : 


During the hearings the Department proposed amendatory language to sec- 
tion 8 of H. R. 6141— 


I am doing this to make the record clear— 

and H. R. 6142, which would make it clear that the three shall nots to be im- 
posed on the Commission in the exercise of its ratemaking authority shall be 
applicable to intramode as well as intermode competitive situations. 

When did this change in the thinking of the Department occur / 

Mr. Roruscuitp. During the course of the hearings, Mr. Chairman. 

The CuatrrmMan. Could you give me the date of that? You were 
here about three times, I think. 

Mr. Roruscuiip. It seems to me we were here forever. 

The Cuarrman. I could make a comment on that, too, but I won't. 

Was it last summer, 1956, or was it the spring of 1956 or was it the 
fall of 1955? 

Mr. Roruscuinp. | think it was in April of 1956. My testimony 
appears on page 173 of the printed hearings. 

The CuatrmMan. That is what I thought, too. 

Could you give us for our information the background of the De- 
partment’s thinking that caused you to change your mind when at 
first you presented it as a part of your Presidential Cabinet Advisory 
Committee? You might supply that answer for the record if you 
don’t know just what to say. 

Mr. Roruscuirtp. I am not sure I can reconstruct all the mental 
processes that went on during that time, Mr. Chairman. 

The CuatrMan. Here is the thing that is important to me that I do 
in all seriousness want to get an answer to. The bill as originally pro- 
posed in 1955 was the result of the Cabinet Advisory Committee. 

Mr. Rornscuinp. Yes, sir. 

The Cuarrman. When the Department changed its mind in this 
very important policy matter, you departed altogether from the recom- 
mendation of the President’s Cabinet Committee report, did you not ? 

Mr. Rornscutip. No, sir; we do not think that we did. We felt 
that the intramode competition prohibition was inherent in the origi- 
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nal recommendations. We only spelled out that during the course 
of the hearings, because the question was raised as to whether or not 
it had been intended. But we felt all the while that it had been in- 
herent in the recommendations. 

The Cuarrman. I have just read you the language from the Ad- 
visory Committee report. 

Mr. Roruscuip. Yes, sir. 

The Cuarrman. And it says “another mode of transportation.’ 

Mr. Roruscuiwp. That represents, in my thinking, Mr. Chairman, 
a translation of the Advisory Committee’s thinking into proposed leg- 
islation. In the mechanics of taking their thought processes and put- 
ting them into legislative possibility, there was a neglect to state 
the intramode position which we had felt was inherent in their think- 
ing, and we still feel so. 

The Cuatmrman. We have here in these hearings a copy of the Ad- 
visory Committee report. 

Mr. Roruscuip. Yes, sir. 

The CuHarrman. Without taking the time, I wish you would for 
the record at this point go back and take out that particul: ir recom- 
mendation and include it in your testimony at this point, so we can 
see whether or not the Advisory Committee report said another mode 


of transportation or in any way at all reflected that it could be inter- 
preted as intramode as well as another mode. 


Mr. Roruscuitp. We will be glad to supply that for the record, sir. 
(The information follows :) 


DEPARTMENT OF COMMERCE, 
May 31, 1957. 


MEMORANDUM CONCERNING EXTENT TO WHICH RECOMMENDATIONS OF THE ADVI- 
soRY COMMITTEE ON TRANSPORT POLICY AND ORGANIZATION CONTEMPLATE INTRA- 
MODE AS WELL AS INTERMODE COMPETITION 


During the hearings on April 2, 1957, before the Committee on Interstate and 
Foreign Commerce, House of Representatives, the chairman inquired of the 
Under Secretary of Commerce for Transportation whether the proposals con- 
taained in H. R. 5521, 85th Congress, Ist session, for amending the declaration 
of transportation policy and the rule of ratemaking, to the extent they contem- 
plate intramode as well as intermode competitive situations ,are consistent with 
recommendations of the Presidential Advisory Committee on Transport Policy 
and Organization. 

The Department of Commerce is of the opinion that they are. 

The Advisory Committee observed as a fundamental premise of its report 
that— 

“* * * * the transportation industry operates today in the general atmosphere 
of pervasive competition; that adjustment of regulatory programs and policies 
to these competitive facts is long overdue * * *” [Emphasis added.] 

Accordingly, the Advisory Committee proposed the adoption of a series of rec- 
ommendations which would place greater reliance on competitive forces and 
reduce economic regulation to the minimum consistent with public interest. 

While it does not appear that the Report of the Advisory Committee makes 
any fundamental distinction between “intramode” or “intermode” competition, 
the whole purpose of the Advisory Committee’s recommendations is that all 
carriers exploit within reasonable bounds their full economic potential. A large 
part of “pervasive competition” arose with the emergence of new forms of trans- 
portation. The Advisory Committee did cite the unsatisfactory situation under 
the present law, as interpreted, where competition between carriers of different 
modes was restricted to the detriment of carriers with superior cost or service 
characteristics. It is evident that in most modern forms of transportation, car- 
riers making up the industry not only compete with carriers of other modes but 
are intensely competitive with each other. 
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Although the Advisory Committee recognized that it would be necessary to 
amend the Interstate Commerce Act to carry out its recommendations, its report 
does not include draft amendments necessary to accomplish this. Even in the 
case of the recommended revision of the national transportation policy, the Ad- 
visory Committee did no more than suggest that the declaration read “substan- 
tially” as set forth in its report. 

Even though the report of the Advisory Committee does not refer to “intra- 
mode” or “intermode” competition as such, the Department is confident that the 
committee intended that the principle ‘‘that common carriers * * * be permitted 
greater freedom * * * to utilize their economic capabilities in the competitive 
pricing of their service’ be made appleable to carriers of the same mode as well 
as carriers of the various modes of transportation. Further review, however, of 
the legislation implementing the report revealed a need for clarification of the 
national transportation policy and the rule of ratemaking in this respect. 

The following excerpts from testimony by members of the Advisory Committee 
at hearings on the report clearly indicate that the committee did not intend to 
exclude intramode competition from application of its proposed ratemaking 
philosophy. 

Secretary Weeks was questioned on the deletion of the language in the present 
policy declaration relating to inherent advantages of each type or mode of trans- 
portation. He read the fourth subsection of the proposed language for the dec- 
laration of policy, and said: 

“IT read that to mean that inherent advantages, from the standpoint of cost 
and service, must always be present in the opportunities offered to any particular 
mode of transportation, and if any transportation agency or mode of transporta- 
tion has inherent advantages of cost and/or services, they must be allowed to 
play full part in the decision as to where the trafic goes.” [Emphasis added. ] 

Secretary of Defense Wilson did not restrict his comments to intermode com- 
petition in saying: 

“Effective price competition has accelerated the economic growth of our Na- 
tion. Greater dependence upon competitive forces in ratemaking in transporta- 
tion than has heretofore been the case is recommended by the report. This 
greater flexibility in ratemaking will enable common carrier management to 
adjust rates more readily and rates will be permitted to reflect cost advantages 
whenever they exist and to their full extent. This increased freedom in rate- 
making will be advantageous to all users of transportation.” [Emphasis added.] 

The following colloquy reflects Dr. Flemming’s understanding of the changes 
that were proposed : 

“Mr. Harris. I am like Mr. Hale—I am wondering just how much change 
is proposed here. 

“Mr. FLEMMING. How much additional discretion, in other words, is given 
to the carriers. 

“Mr. Harris. Yes. 

“Mr. FLEMMING. It is my understanding at the present time that even though 
it is determined by the Commission that the rate is not too low or it is not too 
high, it does take other factors into consideration in approving or disapproving 
a specific rate. By taking all of those other factors into consideration, it gets 
pretty close to the point where it in fact imposes its judgment on the managerial 
judgment of the carrier. 

“Keeping in mind all of these factors which I think it properly has in mind, 
in making provision for applying these factors, we have the feeling that it is 
possible to open this up and give the carrier more elbow room in exercising his 
managerial judgment and in meeting the competitive situations which confronts 
it in relation to other carriers, either of the same type or of different type OF 
[Emphasis added. ] c 


The Cuaiman. It seems to me that this is a fundamental policy 
which we are considering here. It seems to me that the Department 
of Commerce has changed its opinion and in doing so would reflect 
here that your opinion now was the original recommendation of the 
President’s Cabinet Committee when we do not see that the inter- 
pretation can be placed on it, and if we are wrong, I certainly want 
to be corrected. 

Are there any further questions? If not, thank you very much. We 
are glad to have had your presentation this morning. 
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Mr. Roruscnitp. Thank you, sir. 
The Cuatrman. Repr esenting the Interstate Commerce Commission 
today, I understand, is Commissioner Howard G. Freas. 


STATEMENT OF HON. HOWARD FREAS, COMMISSIONER, 
INTERSTATE COMMERCE COMMISSION 


Mr. Freas. Chairman Harris and members of the Transportation 
and Communications Subcommittee, my name is Howard Freas. I 
have been a member of the Interstate Commerce Commission for ap- 
proximately 34% years. I am Chairman of Division 2, which is com- 
monly known as the Rates, Tariffs and Valuation Division. Iam ap- 
pearing today on behalf of the Commission in support of 3 measures 
which would implement 3 of the 26 legislative recommendations con- 
tained in our 70th Annual Report to Congress. Also under considera- 
tion today are 4 other measures upon which I shall comment. With 
your permission, Mr. Chairman, I shall discuss these bills in the fol- 
lowing order: H. R. 2808, = R. 3233, H. R. 3774, H. R. 1066, H. R. 
5384, and H. R. 5523 and 5524. The latter two bills are identical and 
will be discussed seilethe: 

H. R. 2808 (1. C. C. Legislative Recommendation No. 2.) 

Enactment of H. R. 2808 would eliminate the present necessity un- 
der s section 4 (1) of the Interstate Commerce Act of securing the Com- 
mission’s prior approval to establish rates over circuitous routes equiv- 
alent to the going rates over a more direct route of the same type of 
carrier when, in the carrier’s opinion, such rates are necessary for com- 
petitive reasons. Elimination of this provision would enhance the 
Commission’s administrative effectivensss and would enable the car- 
riers to simplify and improve their tariffs to the benefit of all con- 
cerned. 

Under section 4 (1) common carriers subject to part I or part I] 
are now prohibited from charging or receiving any greater compen- 
sation for the transportation of passengers, or like kind of property, 
for a shorter route than for a longer distance over the same line or 
route in the same direction, the shorter being included within the 
longer distance. Section 4 (1) also provides, among other things, that, 
upon application, the Commission may, in special cases, after investi- 
gation, authorize such carriers to charge less for the longer than for 
the shorter distance, and from time to time prescribe the extent to 
which such common carriers may be relieved from the provisions of the 
section. In the exercise of this authority, however, the Commission 
may not permit the establishment of any charge to or from the more 
distant point that is not reasonably compensatory for the service per- 
formed. Nor may it grant such authorization on account of merely 
potential water competition not actually in existence. 

H. R. 2808 would make the fourth section self-operating with respect 
to departures over circuitous routes for competitive reasons. No fur- 
ther authorization from the Commission would be necessary although 
other standards set forth in other sections of the act would, of course, 
have to be observed. Elimination of the need for prior Commission 
approval would not result in discrimination against intermediate 
points on the circuitous route. Discrimination, if any, would have al- 
ready occurred by reason of the prior publication of the lower charges 
for the longer distance than for the shorter distance over the direct 
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route. Such a situation would be created when the lower rate over 
the direct route becomes effective, and not upon publication by the cir- 
cuitous route carrier of a rate equivalent to the rate over the direct 
route. 

Under existing regulatory policy, rates are initiated by the carriers, 

and are subject to review by the Commission. This does not mean that 
the Commission must investigate and pass upon the justness and rea- 
sonableness of every rate before it becomes effective. Rates are 
reviewed whenever their lawfulness is questioned, and experience has 
proved this to be a satisfactory practice. It is reasonable to assume, 
therefore, that rates published over circuitous routes to meet the rates 
over the more direct routes would be compensatory and otherwise law- 
ful. Should the lawfulness of such a rate be questioned, it would be 
subject to specific review, and the Commission would consider its 
compensatory aspects under the just and reasonable provision of sec- 
tion 1 of the act. If cound not to be compensatory, it would con- 
stitute an unauthorized departure from the long and short haul prin- 
ciple, and would therefore be unlawful. 

The long and short haul clause of the act has been surrounded 

throughout its history by more controvery than any other provision, 
A major portion of the congressional debate at the time the original act 
was under consideration in 1887 was devoted to this clause. In the 10 
years that followed, a series of court decisions rendered it ineffectual 
by interpreting the statute as it was then worded as permitting the 
carriers to determine for themselves whether long and short haul 
departures were unlawful. The dissatisfaction with this situation led 
to the amendments in 1910 and 1920, by which the clause was 
strengthened, and the Commission was given the primary function of 
determining whether departures should be sanctioned. Since the 
Commission is constantly seeking assurance that all rates subject to 
its jurisdiction, including those published under section 4, are not 
unjust or unreasonable, or unduly discriminatory, prior Commission 
approval to publish such rates over circuitous routes would seem 
unnecessary. 

Experience has shown that this provision has been excessively 
burdensome to all concerned. It has brought about disproportionate 
expenditures of time, labor, and funds by both the carriers and the 
Commission in view of the relatively few instances where denial of 
section 4 relief has been warranted. During the year ending October 
31, 1956, for example, the carriers filed 1,573 applications for fourth 
section relief. Of this number only 87 were denied, the remainder 
having been granted in whole or in part, either on a continuing or 
temporary basis. Those figures include applications for relief other 
than over circuitous routes. For the months of October, November, 
and December 1956, a total of 431 fourth section applications were 
filed. Of this number 127, or 29.4 percent, sought relief over circuitous 
routes only. Only 5 of these were opposed, and only 7 were denied. 
On the basis of handling about 459 circuitous route applications per 
year, it is estimated that enactment of H. R. 2808 would result in 
annual savings of over $19,000 for the Commission. That is on the 
basis of present filings. In the past 13 years the number of fourth 
section eee has increased almost threefold and there is good 
reason to believe that this trend will continue. 
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Enactment of the proposed change would serve to streamline sec- 
tion 4 without disturbing its principal purpose, that is, control of 
departures from the long and short haul principle over the direct 
routes. By materially reducing the size of many tariffs and by sim- 
plifying them generally the benefits of these changes would redound 
to shippers and other tariff users in substantial degree. 

The proposed new provision prohibiting the consideration of rates 
so established over circuitous routes as evidence of the compensatory 
character of rates involved in other proceedings would serve to prevent 
use of such rates (which may, as an exception to the provisions of sec- 
tion 4, become effective without the Commission’s prior approval) as 
criteria justifying proposed rate adjustments in other proceedings. 

H. R. 3233 (1. C C. Legislative Recommendation No. 3.) 

H. R. 3938 would amend section 22 of the act so as to limit its appli- 
cation with respect to reduced rates on Government traflic to time of 
war or national emergency. Except in cases of fraud, deceit, or clear 
error, it would also make agreements or arrangements between govern- 
ments and carriers for reduced rates under this section binding upon 
the parties as of the date of acceptance or agreement. 

Section 22 now permits, among other things, the carriage, storage 
or handling of property free or at reduced rates for the United States, 
State, or municipal governments. It also permits the transportation 
of persons for the United States Government free or at reduced rates. 
These provisions are made applicable to motor common carriers by 
section 217 (b) and to common carriers by water and freight for- 
warders by section 306 (c) and 405 (c) respectively. 

To the extent that it applies to Government traffic section 22 is 
substantially the same today as it was at the time of the enactment 
of the original act to regulate commerce in 1887. At that time the 
Government was a small] shipper and a small user of passenger facili- 
ties. However, it is now the largest single purchaser of transporta- 
tion services, and its traflic moves largely at reduced rates under sec- 
tion 22. This has a strong tendency to increase the cost of regulated 
transportation services to commercial users to whom such reduced 
rates are not available. When rates become too high, commercial 
users resort to private carriage. This, of course, has a detrimental 
effect upon the common carriers—the hard core of our Nation’s trans- 
portation system. Enactment of paragraph (a) of this bill would 
serve, to some extent, at least to prevent any such further undermining 
of the common carrier system. Its full effect and benefit, however, 
will not be realized if Government agencies remain free to bargain 
with carriers whose rates and charges are not subject to regulation. 

We do not feel, however, that complete elimination of the sec- 
tion 22 privilege on Government traffic would be in the interest of 
national defense Many commodities must necessarily be moved on 
short notice by the ¢ iovernment during time of war or national emer 
gency for which there are no published rates, or over routes and be- 
tween points as to which frequently no reasonable rates apply. Often 
it is quite unlikely that any commercial demand for the use of such 
routes, or in some cases for transit, storage or other services exists or 
ever will exist. During periods of emergency there is also a need 
for arrangements under which the secrecy of movements can be pre- 
served. 
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The purpose of the second proposed amendment to section 22, which 
is not dependent upon enactment of the first proposal, is to enable 
appropriate Government agencies and the carriers to negotiate rates on 
a firm and unassailable basis. Accordingly, this measure would amend 
section 22 to provide that after a quotation or contract has been agreed 
to or accepted by the Federal Government, or by a State or munic- 
ipal government, the rate so established shall be conclusively presumed 
to be just, reasonable, and otherwise lawful. Such rate would not be 
subject to attack, or repar ation, after the date of acceptance or agree- 
ment upon any grounds whatsoever, except for actual fraud or deceit, 
or clerical mistake. 

Section 22 arrangements were once regarded as contracts which were 
binding on both the carriers and the Government. In recent years, 
however, particularly in the so-called Government reparation cases, 
the Government took the position that its utilization of charges so es- 
tablished was not a bar to its later undertaking to obtain still lower 
charges as a result of Commission orders entered after the filing of 
complaints by the Government. 

The provisions of section 22 are permissive, not mandatory, and sec- 
tion 22 rates are always lower than the existing published tariff rates 
available to the general public. The carriers ‘therefore are not com- 

elled to offer reduced rates to governments, : and the governments may, 
if they so choose, elect to use the carriers’ published tariff rates. 
Should any of the governments be dissatisfied with the published tariff 
rates, they may seek Commission determination as to their reasonable- 
ness, the same as any other shipper. Such a choice, therefore, places 
the governments, at the very outset, in a better position than the com- 
mercial shipper to whom section 22 does not apply. We believe that 

a government agrees to a reduced rate under section 22 it should be 
he by such agreement, and that carriers should not be subjected to 
a period of uncertainty as to their liability under section 22 arrange- 
ments. 

At first blush, it might appear that any governmental inability to 
seek a review of section 22 rates would deprive the governments of a 
right enjoyed by shippers generally, thus placing them in a position 
inferior to that of other shippers. This, however, would not be the 
“ase since governments could either move traflic at the published rates 
available to other shippers and still complain to the Commission of the 
unreasonableness of such rates, or have the benefit of reduced rates 
under section 22, which are not available to the general public. Enact- 
ment of this provision would give section 22 quotations the effect of 
binding bilateral contracts establishing rates unassailable by govern- 
ments by complaint to the Commission. 

We urge that H. R. 3233 be enacted. 

H. R. 3774 (1. C. C. legislative recommendation No. 15). 

H. R. 3774 would require contract carriers by motor vehicle to file 
with the Commission all the actual rates which they maintain and 
charge for transportation services. 

Section 218 (a) of the Interstate Commerce Act now requires that 
motor contract carriers file with the Commission schedules showing 
only their minimum rates and charges. Nothing in the statute pro- 
hibits them from discriminating among shippers as to rates. Under 
these circumstances if such a carrier has contracts to perform identical 
services for more than one shipper, even though the various shippers 
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are charged different rates, the schedule filed with the Commission will 
show only the lowest charge made for such service. ‘This places the 
common carriers, on whom the vast majority of shippers rely, especial- 
ly the small shippers, ata distinct competitive disadvantage because 
they are unable to determine whether the minimum rate filed is the 
rate charged to all shippers for the same service. Under the present 
provisions of the act, contract carriers also have the added advantage 
of greater flexibility respecting their rates and charges since any rates 
and charges above the minimum may be changed w ithout prior notice 
or publication. Common carrier rates, on the other hand, may be- 
come effective only upon 30 days’ notice, unless special permission for 
shorter notice is granted. 

The underlying purpose of the Motor Carrier Act is the promo- 
tion and protection of adequate and efficient common carrier service 
by motor vehicle in the public interest. The regulation of contract 
carriers was designed with that end in view. This purpose tends to 
be defeated, however, if all but the minimum rates of contract carriers 
may be concealed and changed without notice, while the rates of com- 
mon carriers are left open to the public. Under these circumstances 
it is more difficult for common carriers to compete if they have no way 
of knowing the various levels of rates charged by their contract carrier 
competitor: s. This measure would promote common carrier service by 
requiring motor contract carriers to file and make public their actual 
rates and charges which could be changed only upon prior notice. 
Therefore common carriers, the Commission, and the public would be 
afforded a more effective means by which to gage the competitive im- 
pact of contract carrier rates. 

The proposed changes would not affect the Commission’s power 
under section 218 (b) to prescribe reasonable minimum rates for con- 
tract carriers. Neither would these changes conflict with the provi- 
sions of sections 220 (a) and 222 (e) prohibiting the disclosure of busi- 
ness transactions of shippers, since it would not be necessary to show 
a connection between actual rates filed and the shippers to whom 
they apply. 

We recommend that H. R. 3774 be enacted. 

H. R. 1066. 

Section 216 (c) of the Interstate Commerce Act which H. R. 1066 
would amend, now permits common carriers of property by motor 
vehicle to establish reasonable through routes and joint rates with 
other such carriers or with common carriers by railroad, express, or 
water. It also permits the voluntary establishment of such routes, 
rates, and charges between motor common carriers of passengers and 
common carriers by railroad or water. 

Under the proposed amendment, the permissive provisions of the 
statute would be retained. However, in the event motor common car- 
riers of property should fail to establish through routes and joint 
rates with other such carriers, the bill would empower the Commis- 
sion, after hearings and investigation, to compel the establishment of 
such through routes and joint rates if found to be in the public interest. 

In our opinion, the establishment of through routes and joint rates 
between motor carriers is generally desirable in the public interest. 
The only way in which the same effect can now be reached, in the ab- 
sence of an agreement among the carriers, is by granting extensions 
of operating rights to existing carriers or by approving consolidations 
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and mergers of connecting carriers. The granting of extensions, how- 
ever, is not always desirable since it may produce. a surplusage of car- 
riers over certain routes. It would seem, therefore, that the proposed 
grant of authority in H. R. 1066 is the answer to this problem, but there 
are other considerations. 

The carriers would probably find compulsory establishment of such 
through routes and joint rates objectionable because of the statutory 
provision which makes originating and delivering carriers liable to 
shippers for loss or damage. In addition, many motor carriers are not 
financially secure and others are slow in paying claims and divisions 
of revenue. For these reasons, many stable carriers would, undoubt- 
edly, want to retain the right to select the carriers for whose acts they 
would be responsible. To the extent that interchange of freight be- 
tween common carriers is desirable and profitable, it may be expected 
that through routes and joint rates will continue to be maintained 
voluntarily. 

At present, most of the regular route general commodity motor car- 
riers participate in agency tariffs and are parties to the joint rates 
published in them. Such tariffs, however, contain many restrictions 
as to individual carriers, limiting the through routes and joint rates 
as to carriers and as to points of interchange. In general, common 
carriers of specified commodities over irregular routes, such as house- 
hold goods movers, heavy haulers, and oilfield carriers, are parties to 
other agency tariffs, and have joint rates only with similar carriers. 

The public ation of joint rates between carriers of the same type is 
a relatively simple matter. However, the publication of such rates 
between motor carriers of different types, having different classifica- 
tions, weight limits, and rates, is considerably more « complex, requir- 
ing negotiation between the carriers. Cases in which the Commission 
would order the publication of joint rates would, in most instances, 
involve parties having no desire to publish such rates. A Commis- 
sion order establishing through routes and joint rates in such in- 
stances might also require the Commission to prescribe the method of 
publication and the divisions of revenue between the carriers. 

Should the bill receive your favorable consideration, it would un- 
doubtedly result in an increase in the Commission’s work, especially 
in its rate work. 

While we recognize that H. R. 1066 raises some problems, a majority 
of the Commission believes that its enactment would be in the over- 
all public interest. 

There, Mr. Chairman, in response to your suggestion that we point 
out any instances where our testimony was different from that given 
heretofore, I call attention to the fact that during the 84th Congress 
when a similar problem was up, the Commission, through its legisla- 
tive committee, had recommended against a bill of this nature. Now 
the majority of the Commission favors it. I have tried to give both 
sides of the controversy. It is simply a case where the majority now 
feels that the weight of evidence at this time calls for a conclusion 
the other way. 

The Caarmman. What is the division ? 

Mr. Freas. You mean the specific voting division among the Com- 
missioners ? 

The CuHamrMaAn. Yes, within the Commission. 
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Mr. Freas. With 1 Commissioner absent on official business, the 
vote among the other 10 was 8 to 2, 8 favoring. 

The Cuatrman. Eight favorable and two against. 

Mr. Freas. Two against, and I think I might say for those two— 
let me change that—I think I might say as I view it, the view against 
it runs largely as follows: As long as the provision is only that the 
Commission may, when it finds a thing to be in the public interest, 
make such a requirement, that on the face of it, it would seem that 
little harm certainly could come from it. The question being whether 
or not we have come to a point where there is enough need for such a 
thing as to require the expanded authority to take care of possibly an 
isolated case. 

If I may add, I was one of the two that voted against it. I see 
nothing inherently wrong with it. I just question whether at this 
time and under the circumstances outlined here we have come to the 
point where a bill of this kind is required. 

This brings us to H. R. 5384. 

H. R. 5384 would amend section 15 (3) of the act, by providing 
that no through route shall be canceled or commercially closed by 
tariff adjustments except by agreement of all carriers parties to the 
tariff, unless the Commission shall, upon application and after hear- 
ing, find that such cancellation or commercial closing is consistent 
with the public interest. It would also place the burden of proof 
upon the carrier or carriers proposing the cancellations or commercial 
closing to show that it would be consistent with the public interest. 

Under the present provisions of this section if any tariff or sched- 
ule canceling any through route or joint rate without consent of all 

carriers parties to the tar riff or schedule, or without our authorization, 
is suspended for investigation, the burden of proof is upon the pro- 
ponent to show that it is consistent with the public interest. 

We do not believe that the amendment proposed in H. R. 5384 is 
necessary. On the contrary, we are of the view that the present 
proc edure under which proposed cancellations of through routes or 
joint rates are considered is adequate to protect the 1 ights of partici- 
pating carriers and the rights of shippers who may be affected. 

The proposed measure mentions only through routes which may be 
affected by tariff adjustments. Such adjustments, however, may be 
made by one or more carriers by withdrawing participation in rates 
over such routes, thereby “canceling” them, or by joining in reduced 
rates restricted to specified routes leaving i in effect higher rates over 
other routes. We assume that the words ‘ ‘commercially closed” are 
intended to refer to both of these situations. 

A route is commercially closed in the ordinary sense when the rate 
over it is prohibitively high in comparison with rates over other routes. 
When this happens, the lower rated route attracts all the traffic. In 
this sense, literally thousands of routes are now commercially closed. 
This often occurs when new traffic develops upon which only class rates 
apply over routes of carriers parties to the tariffs in or between given 
rate territories. Since these rates have general application, they may 
not be limited to specific routes. Therefore, between the hundreds of 
points involved, such rates apply over thousands of possible routes. 
For the new traffic to move, however, the carriers may desire to estab- 
lish a lower level of rates for application only over certain more direct 
routes and to specifically name those routes. If H. R. 5384 is enacted, 
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it would greatly hinder rate adjustments of this nature because all 
of the unnamed indirect routes would have to be regarded as commer- 
cially closed. As a result, the Commission would be compelled to con- 
duct a hearing on each such adjustment upon application by affected 
carriers or shi ypers. This would impose a tremendous burden upon 
carriers and ine s, as well as the Commission, with little to be 
gained. 

The proposed measure would, in effect, remove the Commission’s 
discretionary power of suspension, and would substitute a compulsory 
hearing (except where there is agreement among all carriers parties 
to the tariff and no shipper applies for a hearing). In short, we be- 
lieve the bill is too broad in its effects. 

In some instances, a carrier in proposing a rate reduction includes 
restrictions in routing. The reduced rates may be needed by shippers 
and, considered on their own merits, m: ty be justified even though high- 
er rates may be continued in effect over other routes. When this sit- 
uation occurs, the Commission must under present legislation decide 
whether to permit the restrictive routing to become effective along with 
the rate reduction or to suspend the proposed tariff schedules as a unit. 
Under the proposed amendment, a formal hearing would probably be 
necessary in every case because carriers or shippers adversely affected 
would undoubtedly file an application for hearing. Hearings would 
he necessary in such event before a determination could be made, upon 
the ground that the higher rated routes have become “commercially 
closed” although no change has been made in the rates over them. 

Although we consider this proposal unnecessary, if it receives your 
favorable consideration we believe that it should go no further than 
to provide for adequate notice to affected carriers or shippers. It has 
been suggested that it also would be well to clarify the question re- 
specting the person or persons who may file applications. If it is 
intended to limit the filing of such applications to carriers proposing 
tariff a stments, the bill should be amended by inserting, in line 10, 
page 1, after the words “upon application,” the words “by the pro- 
ar or proponents.’ 

In any event, we believe that the term “commercially closed” should 
be clearly defined. In this connection, we suggest that the following 
language be inserted at the end of the proposed new sentence in sec- 
tion 15 (3). 

As here used, a route shall be regarded as commercially closed if the rate appli- 
cable over it on a particular commodity or description of traffic is higher than 
that on like traffic over another route, from and to the same points, in which one 
or more of such carriers participate, by an amount which in the ordinary course 
of business restrains movements of traffic over such route. 

Inasmuch as we are of the view that the proposed amendments are 
or ase we recommend against enactment of H. R. 5384. 

H. R. 5523, H. R. 5524: These two identical measures embody what 
have come 6 be known as the three “shall nots.” They would prohibit 
the Commission, in exercising its power to determine and prescribe just 
and reasonable rates, from considering the effect of such rates on the 
traffic of any other mode of transportation; or the relation of such 
rates to the rates of any other mode; or whether such rates are lower 
than necessary to meet the competition of any other mode. These pro- 
posals are substantially the same as suggested during the hearings be- 
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fore this subcommittee last year on H. R. 6141 and H. R. 6142, the so- 
called Cabinet Committee bills. 

Former Commission Chairman, Anthony F. Arpaia, in a letter dated 
July 20, 1956, addressed to the late J. Percy Priest, former chairman 
of the committee, commented at length on the three “shall nots.” That 
letter is set forth at pages 1767-1771 of the printed record of the hear- 
ings on H. R. 6141 and H. R. 6142, and I shall not, therefore, take the 
time of the subcommittee to read it. We would, however, like to have 
the letter considered as a part of the record of this hearing, and I 
therefore offer a copy as an exhibit. 

The Cuarmman. It will be received. 

(The information follows :) 


INTERSTATE COMMERCE COMMISSION, 
Washington, D.C., July 20, 1956 
Hon. J. PERcy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CHAIRMAN PRIEST: The Commission is pleased to take advantage of 
the opportunity afforded by Chairman Harris to submit a further statement at 
the conclusion of the extensive hearings before the Subcommittee on Transporta- 
tion and Communications on H. R. 6141 and related bills. 

Many carrier and shipper representatives have testified before your subcom- 
mittee. Most of this testimony has been partisan, and understandably so, since 
each group represented has been chiefly concerned with the advancement and 
protection of its own particular interest and advantage. The Commission’s con- 
cern is not primarily how the interest of particular carriers will be promoted, 
but how the proposed changes in the act will affect transportation as a whole. 
More important, its vital interest is in how will they affect the overall national 
interest; that is, the interests of shippers, articles of commerce, and localities, 
all of which are entitled to a balanced and efficient transportation service at 
nondiscriminatory and fair rates. 

The general public has the right to expect the Commission to speak for and 
protect its interests since it is not organized for such a purpose. Also, Congress 
should expect us to analyze these proposals from the point of view of the ob- 
jectives of the present transportation policy. Consistent with the exercise of 
such responsibilities, this statement, therefore, will implement our previous 
analysis of the proposed changes with those objectives in mind. 

As we understand it, the Association of American Railroads, speaking through 
Mr. Jervis Langdon, Jr., would abandon the Cabinet Committee proposals in con- 
siderable part in favor of concentrating on two major changes. One is that 
there should be added to the present section 15a of the act a paragraph reading: 

“In the exercise of its power to prescribe just and reasonable rates, the Commis- 
sion shall not consider the effect of such rates on the traffic of any other mode of 
transportation: or the relation of such rates to the rates of any other mode of 
transportation; or whether such rates are lower than necessary to meet the 
competition of any other mode of transportation.” 

The other is for relief from the provisions of section 4 as contemplated by H. R. 
6208. 

We are in accord with this latter proposal. H. R. 6208 was introduced by you 
at our request. The reasons for this request are set forth in the justification ac- 
companying our letter addressed to you dated May 3, 1955. 

However, we recommend strongly against the proposed addition to section 
15a of the three “shall nots” quoted above. The spokesman for the Association 
of American Railroads stated that the objective of the amendment would be to 
prevent the Interstate Commerce Commission from apportioning traffic between 
competing modes of transportation. He suggested that such a change would 
benefit the shipping public by permitting the carriers with the lowest out-of 
pocket costs to reduce their rates to the level of such costs without regard to any 
other considerations. 

The same witness stated that if the three “shall nots 


” 


are added to section 


15a, there would be no need to modify the present statement of national trans- 
portation policy. The implication that the proposed amendment of section 15a 
would not affect that policy is misleading. As we will show, the suggested 
“shall nots” would nullify the present mandate of Congress in the national 
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transportation policy that the Commission shall administer the Interstate Com- 
merce Act so “as to recognize and preserve the inherent advantages of each” 
mode of transportation, and ‘‘to promote and foster sound economic conditions 
in transportation and among the several carriers * * * without * * * unfair or 
destructive competitive practices.” 

It should be made clear at the outset that the Commission does not attempt to 
apportion traffic between competing modes of transportation. The Commission 
does believe, however, that it has a responsibility to so administer the act as to 
afford shippers, as far as possible, a choice of transportation services at the 
lowest rates which are consistent with efficient service. At the same time all 
carriers should have an opportunity to render competitive service with a maxi- 
mum of ratemaking freedom but with restraints against rates which would be 
mutually destructive as between the modes of transport, or within any particu- 
lar mode, to the detriment of the public. 

If the three “shall nots’’ were inserted in the rule of ratemaking of section 
Iba, the Commission would be limited to one test in determining the reasonable- 
ness of a rate—whether the rate is compensatory. We are convinced that this 
would be highly impracticable and inimical to the maintenance of a sound trans- 
portation system. 

There is great variation in the cost patterns of the various forms of trans- 
portation. Authorities agree that the constant or fixed portion of the total rail 
expense is approximately twice as great as the corresponding costs for motor 
carriers, for example. It follows that the ratio of out-of-pocket or direct costs 
to total rail expenses is considerably smaller than the ratio of out-of-pocket 
costs to total motor carrier expenses. Thus, we have innumerable situations 
where the carrier with the higher total costs will have the lower direct costs, 
and vice versa. The low-cost form of transportation (all costs considered) 
should normally be the ratemaking form. Within reason, other carriers should 
be permitted to meet the rates of the low-cost carrier. A high-cost carrier 
should not be permitted to set the pace in ratemaking, and the Commission’s 
policy has not bound rates to the high-cost carrier. 

In many competitive situations it is proper for a carrier to establish a rate 
returning less than its full costs but which will cover its direct or out-of-pocket 
costs and contribute something to fixed costs. However, the three “shall nots” 
would leave high-cost carriers entirely free to establish rates approximating their 
out-of-pocket costs for the sole purpose of capturing all of the traffic of competitors 
which have lower full costs, but higher out-of-pocket costs. To put it bluntly, 
the proposed amendment to section 15a would, in many instances, enable rail- 
roads to drive other forms of transportation out of business. In transportation, 
as in any other business, with the disappearance of competitors the rates of 
the victors in such a struggle would not long remain on the depressed competitive 
levels. Indeed, Congress showed its awareness of such economic realities by 
providing in section 4 (2) that: 

“Wherever a carrier by railroad shall in competition with a water route or 
routes reduce the rates on the carriage of any species of freight to or from com- 
petitive points it shall not be permitted to increase such rates unless after hearing 
by the Commission it shall be found that such proposed increase rests upon 
changed conditions other than the elimination of water competition.” 

Of course, no form of transportation should be expected to operate on an out- 
of-pocket cost basis, or on one approximating out-of-pocket costs, and it could not 
be expected that any would do so for very long. Accordingly, a carrier should 
not be permitted to reduce its rates to an out-of-pocket level for the purpose, or 
with the probable result, of depriving shippers of the service 


of other carriers 
with lower full costs. 


To avoid such a result, consideration of the effect of the 
rates upon other forms of transportation is essential. 

By the railroad’s test of competitive freedom, the services of other forms of 
transportation would be denied to the public in many cases. Motor carriers thus 
would be reduced in many instances to handling only traffic undesirable to the 
railroads for relatively short hauls. Shippers, however, 


desire motor service 
and, 


as shown by many grants of operating rights over strong railroad opposi- 
railroad service has not been adequate to meet shippers’ needs. Motor 
service, as a general thing, could be expected to deteriorate. One of the 
issues is, then, how much motor service can be dispensed with without 

sacrifice of the public interest. The public has come to depend on it in large 


measure for both peacetime and wartime needs. This issue should be faced 
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Act, and by public expenditures on waterways and highways, in the encourage- 
ment and preservation of other forms of transportation. Needless to say, motor 
transportation would not have developed as it has, and inland water trans- 
portation would not have recovered as it has since 1920 if the legislation now 
proposed had been in effect at an earlier date. 

The proposed changes will have far-reaching consequences in other respects. 
Proponents of the three “shall nots” minimize the difficulties which the Inter- 
state Commerce Commission would face in protecting shippers and communities 
from unjust discrimination and undue prejudices and preferences. In our opin- 
ion, the proposed legislation would jeopardize many rate relations which have 
been worked out with extreme care over the years and which are the foundation 
of our marketing and distribution system. The interests of shippers and com- 
munities, like those of the carriers themselves, would be injured by the disruption 
of these relations. 

Proponents of this legislation have repeatedly emphasized that the public will 
still be protected against rates that are unjustly discriminatory or unduly 
preferential and prejudicial because it is not proposed to amend sections 2 and 
3 of the act, which condemn unjust discrimination and undue preference and 
prejudice. Overlooked, however, is the fact that sections 2 and 3 are not self- 
executing; they merely declare unlawful, unjust discrimination and undue 
prejudice and preference. These sections are given force and effect through 
section 15 (1) of the act which authorizes the Commission to prescribe just and 
reasonable rates to remove any unlawfulness, including undue prejudice and 
preference as between shippers and localities, by prescribing, if necessary, the 
precise rates that will accomplish that purpose. Our powers under section 15 (1) 
would become ineffectual in this respect, if the three “shall nots” were adopted, 
regardless of whether section 15 (1) is amended. 

If section 15 (1) were amended, the Commission would have the power to 
prescribe only minimum or maximum rates, or the “relationship” that may be 
necessary to remove a violation. The terms “relationship” would lose signifi- 
cance because only minimum or maximum rates could be prescribed. If section 
15 (1) is left unchanged, the Commission still would be prohibited by the new 
section 15a (3) from considering the relationship between rates of different 
modes of transportation. This analysis is supported by the fact that the rail- 
roads are now of the view that the power of the Commission to prescribe precise 
rates need not be restricted. This concession, significantly, is made contingent 
upon the adoption of a new paragraph 3 to the present section 15a containing 
the three “shall nots.” 

We are of the view that in the criticisms of the Commission's administration 
of its statutory authority there has been much oversimplification of transporta- 
tion problems and the incidence of regulation. In complete disregard of the 
fact that transportation is an essential public utility, we are said to interfere 
unduly with the operation of a pricing process of a kind considered to be good 
in business generally. In short, it is urged that virtually unlimited competition 
will give the public lower rates by carriers “best fitted to perform the service.” 
To the contrary, we believe that unrestrained competition would, after a period 
of uncertainty and of disruption and instability, result in the public being sub- 
jected to higher and unequal rates and left without an adequate choice of 
strong carriers for services which are admittedly indispensable for the great 
mass of shippers. 

The Commission is required to take into account many factors in passing upon 
rate adjustments which involve more than the interests of the carriers alone. 
When called upon to take action, the Commission's chief concern is the economic 
impact of rate changes. Involved are shippers over a wide range of territory 
and the pattern of production and marketing not only of the particular com- 
modity but of related and competitive commodities. 

By way of illustration, we cite Blackstrap Molasses from Louisiana to Tovin 
Cities (292 I. C. C. 573), decided June 10, 1954. In that case the Commission 
suspended a proposed reduction in a rail rate, found the rate not shown to be 
just and reasonable, and ordered it canceled. 

Blackstrap molasses is used in making mixed animal feeds. Large quantities 
move by barge from New Orleans to the Twin Cities. Movements by truck also 
occur from various railheads and from barge terminals in the Twin Cities. 
Feed manufacturers are located throughout Minnesota and the adjacent States 
of Iowa, Nebraska, and the Dakotas. Many are served by railroads, but have no 
access to water service. 
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The railroads proposed a substantial reduction in their rate to regain some 
of the traffic moving via the direct barge route from New Orleans. The pro- 
posal was protested not only by the barge lines but by numerous shippers. Most 
of the testimony concerned the effect of the rate upon the small manufacturers 
and shippers located away from the water routes, who are in active commercial 
competition with the large producers in the Twin Cities. Among other enter- 
prises that would have been adversely affected were sugar-refining companies at 
origin points in Louisiana west of the Mississippi River producing molasses from 
domestic sugar, and numerous feed distributors at interior points in Iowa, Ne- 
braska, Minnesota, and the Dakotas. The important issues were the existing 
rate relations, market competition, and costs of transportation service. The 
railroads contended that a reduction in the rail rate was necessary to meet the 
water competition and that their proposed rate was not lower than necessary to 
accomplish that purpose. There was no claim that the existing rates and rate 
relationships were unreasonable. 

Under the present statute, we could, and did, give consideration to the rate 
relationships between the railroads and the water carriers and the effect that 
the proposed change in the rail rate would have had upon competing manufac- 
turers and shippers in this large geographical area. 

The cost data for the service by rail indicated that over reasonably direct 
routes the proposed reduced rail rate would be compensatory. Upon the record, 
which was comprehensive on the question of carrier, shipper, and market com- 
petition, the Commission found that the proposed rate was lower than necessary 
to meet the barge competition, would be contrary to the present national trans- 
portation policy, and held potentialities of undue prejudice against interior feed 
mills and undue preference of those located at the Twin Cities. It was found 
also that the reduced rate would unduly prefer shippers from New Orleans and 
be unduly prejudicial to those located at other origins in Louisiana. 

The facts in this case illustrate how many factors vital to the welfare cf a 
wide variety of shipper interests, including those of small business, are involved 
in what appears to be a mere matter of a rate reduction by a competing mode of 
transportation. This protection to the public would have been impossible under 
the proposed revised rule of ratemaking in section 15a (1) or the proposed new 
paragraph 3 to the present section 15a. 

Transportation is too critical a factor in the national economy to be subjected 
to the degree of license contemplated by the “shall nots” and the possible loss or 
deterioration of competitive services necessary to the national welfare. A bal- 
anced but competitive system, providing a variety of transportation services, is 
needed. There already exists ample competition between carriers. It has been 
described as “bitter and intense.” The railroads are now active and vigorous 
participants in this competitive struggle. As a result, the public benefits by ob- 
taining good service from all forms of transportation at reasonable charges. 
The risk the proponents of this legislation seem to be willing to take is not theirs 
alone; the public would have greater risks to bear. As stated later, there are 
other ways in which carriers can be assisted, without the gamble the country is 
now being asked to take. Experience in recent years has shown that railroads 
have been spurred into making large gains in efficiency and reductions of costs 
through technological and other changes because of existing keen competition, all 
to the public advantage. 

We are constrained to make some final observations. It seems to us that some 
of the proposed changes are, in effect, attempts to treat symptoms and not the 
fundamental ills which face public transportation. The constant erosion of 
traffic which properly should be handled by common carriers or regulated carriers 
is the major source of the problems of public transportation. To be blunt again, 
we must point out that the action of the Government agencies themselves in 
diverting traffic from regulated carriers, the practices of the Department of 
Defense and the Government Services Administration in seeking rates as low 
as possible under section 22, the continual expansion of exempt commodities 
and exempt carriers, and the growth of private transportation are all contribut- 
ing to a weakening of the service which the average shipper wants and needs 
for his protection. The continuance of the taxes on freight and passenger trans- 
portation which apply only to for-hire transportation offers a strong inducement 
to large shippers who can afford it to engage in private transportation. Others, 
in an effort to escape the tax, engage in for-hire transport through spurious in- 
voices of purchase and sale. There are 4 million small businesses in this country, 
most of which cannot afford private carriage and which must depend upon public 
transportation for services necessary to their survival. 











58 SURFACE TRANSPORTATION 


The less traffic handled by public transportation the higher the rates will go 
and the less efficient for-hire service will become. If, in fact, the “hard core of 
transportation” in this country is common carriage, then all reasonable and 
practicable efforts should be directed toward its preservation. The overwhelm- 
ing majority of people still must rely on public transportation. In their interest 
and for the national security, it must be kept sound. 

Transportation is an indivisible and integral part of this Nation’s economy. 
Influences which curtail the progress of public transportation will force it to lag 
behind and thereby retard the growth of our total economy. Congress, the Gov- 
ernment agencies, and the carriers themselves should consistently work together 
to preserve a sound transportation system. This objective cannot be served if 
factors which run counter to its attainment are promoted through special legisla- 
tion or other practices. 

The basic aim of regulation is the protection and advancement of the interests 
of the public. To succeed, transportation regulation must be administered with 
a knowledge of all the facts that bear upon particular rate adjustments and with 
power to act in the light of what is good for transportation in its larger aspect, 
rather than for what is desired by particular carriers in given situations. 

We believe that regulation is accomplishing its broad objectives. We do not 
contend that legislation affecting regulation cannot be improved in some respects 
or that its administration is perfect. Indeed, in this letter and upon other 
occasions we have pointed out to the Congress current and potential problems 
facing public transportation. Nevertheless, on the whole, the transportation 
system of the country is in a reasonably sound condition. Coordinated services 
are being promoted, technical innovations and improvements in service are being 
effectuated, and rates are as reasonable and as free from unjust discrimination 
as could be expected when the issues are so many and so complex. All of this is 
being done under a system of private ownership, which makes huge taxpayments 
to our Federal, State, and local governments, rather than under 
ownership and at a deficit, as in most other countries. 

We, therefore, respectfully submit that neither the Nation’s balanced, efficient, 
and progressive transportation system nor the national economy should be sub- 
jected to the disturbances and ultimate damage which would result from enact- 
ment of certain provisions of H. R. 6141 or the substitute proposal in the form 


of the three “shall nots” as suggested by the Association of American Railroads. 
Sincerely yours, 


Government 


ANTHONY ARPAIA, Chairman. 

Mr. Freas. We are still opposed to the three “shall nots.” The Com- 
mission makes no attempt to apportion traffic between competing modes 
of transportation. Our responsibility is to so administer the act as 
to afford shippers, insofar as possible, a choice of transportation serv- 
ices at the lowest rates which are consistent with efficient service. At 
the same time, all carriers should have an apportunity to render com- 
petitive service with a maximum of ratemaking freedom but with re- 
straints against rates which would be mutually “destruc ‘tive as between 
the modes of transportation, or within any particular mode, or other- 
wise detrimental to the public interest. If the three “shall nots’ were 
inserted in the rule of ratemaking of section 15a, the Commission 
would be limited to a single test in determining the 
a rate—whether the rate is compensatory. 

Our position respecting the three “shall nots” was made clear to this 
subcommittee in connection with the hearings held on the Cabinet 
Committee bills during the last session. In order to keep repetition 
to a minimum, I would merely like to say that conditions in transpor- 
tation do not require, and the public interest does not permit, so serious 
a removal of the ratemaking restraints as is proposed in the three 
“shall nots.” 

The prohibition proposed in these bills would affect only contro- 
versies between carriers engaged in different modes of transportation. 
We are of the opinion that the principle is the same whether the issue 
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arises between carriers of the same mode of transportation or between 
those of different modes. 

The restriction contemplated by the three “shall nots” was at one 
time considered desirable as a limitation on the Commission’s power to 
prescribe minimum rates. These bills, however, would include maxi- 
mum rates. If a question is raised as to whether a maximum reason- 
able rate should be prescribed to remove undue prejudice and prefer- 
ence, for example, evidence is frequently presented showing the rela- 
tion between the rates of carriers engaged in different modes of trans- 
portation. Enactment of the proposed measure might therefore raise 
difficult questions as to admissibility of evidence in such cases and we 
believe the consequences would be equally undesirable so far as maxi- 
mum rates are concerned. 

For the reasons which I have outlined, together with those stated 
in former Chairman Arpaia’s letter which has been offered as an ex- 
hibit, we do not recommend enactment of H. R. 5523 or H. R. 5524. 

Mr. Chairman and members of the subcommittee, on behalf of the 
Commission I thank you for this opportunity to appear and testify 
respecting this proposed legislation. Should any of you have any 
questions you should like to ask I shall be happy to try to answer them 
now or at most any other time you suggest. 

The Cuairman. Thank you very much, Commissioner. We appre- 
ciate your statement, which is brief, concise and to the point, but yet 
covers these very highly complicated and highly technical provisions 
of the law. 

Mr. Roberts, do you have any questions? 

Mr. Roserts. No. 

The Cuairman. Mr. Wolverton? 

Mr. Wotverton. In reference to the 3 “shall nots” is there any 
thought in your mind that the declaration of policy in the transporta- 
tion act precludes those 3 “shall nots” and if so, do you find any rea- 
son that there might be amendment to the statement of policy? 

Mr. Freas. No. I think under the present transportation policy the 
Commission may or may not consider the matters covered by the three 
shall nots, depending upon the circumstances in a particular case. 
In many instances, I think it is very necessary that it be considered, 
and the present provision simply gives the Commission a little greater 
leeway to exercise its informed judgment to meet the particular cir- 
cumstances with which it is confronted. 

Mr. Wotverton. In view of the fact that there has been a consider- 
able number of years that have intervened since the passage of that act 
to the present, I was wondering whether the experience of the Com- 
mission had been such that they felt that the declaration of policy in 
any way bound the Commission in what might otherwise have been 
a disposition upon its part to have rendered different decisions. 

Mr. Freas. I do not think so. To the contrary, I think when that 
declaration was drafted it was the result of some real forward looking. 
I think the declaration generally speaking does not unduly restrain 
the Commission in meeting the duties with which it is confronted. 

Mr. Wotverrton. That is all, Mr. Chairman. 

The CHatrman. It has been contended, Commissioner, by some— 
since Mr. Wolverton brought it up, this would be an appropriate 
place for the question—that in view of the Supreme Court decisions 
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that the Commission has made determinations, decisions in certain 
instances before it, not on the basis of the particular sections relating 
to that particular problem but on the basis of the broad general policy 
of the transportation policy of 1940. 

Could you state to us whether any such decisions have been made 
solely on the basis of the transportation policy, not having other pro- 
visions of the act to look to? 

Mr. Freas. No. I think that the Commission in all of these de- 
cisions looks at the act as a whole and tries to give effect to all pro- 
visions that are applicable. If I get your question correctly, and to 
try to answer it directly, I feel quite certain that it has not made any 
decisions that were outside of the framework of the policy. 

The CuatrMan. Has the Commission made any decisions based on 
the policy itself alone without considering other provisions of the 
act ? 

Mr. Freas. I do not now visualize just how they could be completely 
separated. I think the answer I would have to give would be “No.” 
I think in every case with which we are confronted there are other 
sections of the act necessarily involved. 

The Cuarrman. In_construing the other sections and considering 
a particular case that is before you, do you give the greater weight 
to the transportation policy than you would the other sections involved 
on any instances? 

Mr. Freas. No. 

The Cuatrman. Mr. Staggers. 

Mr. Sraccers. Mr. Commissioner, I am interested in your state- 
ment on H. R. 5523 and 5524. I want to ask in relation to H. R. 5521, 
of which you did not give a report, it contains provisions of the three 
shall nots. I am wondering if you would be for that bill if it contains 
those three provisions, too ? 

Mr. Freas. No. We agree with the Department that to the extent 
that the competition enters into this discussion that that should not 
be limited as between the competition between different modes of trans- 
portation. The same reason for competition to the extent that it is 
justified between different modes would also exist among carriers of 
the same mode. But that is about as far as we are in agreement at the 
moment. 

Mr. Sraccers. I agree with you on that. I notice in reading your 
testimony a year or so ago that it talks a great deal of the public 
interest. Public interest might be served for the very present if we 
try to do something, but maybe it would not be to the public interest 
over the long term. I am just wondering, taking a hypothetic case— 
the railroads are pretty much together—if they set a rate in a certain 
area, and they show the Commission that they were getting just com- 
pensation by cutting costs somewhere, maybe the trucking industry or 
water industry could organize on a nationwide basis and say we can 
show that we can do it more economically and cut the rates. Maybe in 
time the railroads could drive the carriers out of business in that area. 
That would not be to the public interest over the long term. Would you 
agree with me ? 

Mr. Freas. Yes, I do. 

Mr. Sraccers. It is the duty of the Commission so far as possible to 
determine the public interest over the long term and to use their judg- 
ment in making these rates in the trucking industry, the railroad in- 
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dustry, and the water industry. That I believe would be a correct 
statement, would it not? 

Mr. Freas, That isright. Itis nota question of competition against 
noncompetition. The Commission’s regulations recognize the need for 
competition. We believe strongly that the competition should be in the 
upper limits so that the public will get the advantage of economies 
that flow from improved trs unspor tation, but that it should be restrained 
when it gets to the point where it becomes destructive. 


Mr. Sraccrrs. I: agree with you very wholeheartedly on this. That 
is all the questions I have. 


The CuarrmMan. Mr. Hale. 


Mr. Hate. This has been a very informative morning for me, Mr. 
Freas. When I came down here I thought that these “shall not” bills 
were predicated squarely on the recommendations of the Cabinet re- 
port. Either I had forgotten or never understood,that the Department 
of Commerce had changed its mind. So, like Mr. Harris, I was sur- 
prised about Mr. Rothschild’s testimony this morning. 

If I read correctly the last four paragraphs on page 21 of your state- 
ment, you and Mr. Rothschild are in full accord. You heard his testi- 
mony, I imagine. 

Mr. Freas. We are in full accord with the proposition that the 
principle is the same whether the issue arises between the carriers of 
the same mode or between those of different modes. However, the 
Commission is not in favor of the three “shall nots” in either form. 

Mr. Hai. You say the Commission is against the three “shall nots” ? 

Mr. Freas. Yes. 

Mr. Hate. In any form ? 

Mr. Freas. That is right. 

Mr. Hate. Whereas the Department of Commerce is against the bill 
but is in favor of the “shall nots” right down the line. Is that your 
understanding ? 

Mr. Freas. So long as they apply to cover transportation between 
the same as as I understand it. 

Mr. Haz. I see the distinction. Of course, it is important. Any- 
way, the a. tment of Commerce and the Commission are both agreed 
in being opposed to these particular bills. 

Mr. Freas. That isr ight. 

Mr. Hae. My mail is full of letters from indignant truckers who 
think that this 1s the most wicked legislation that has ever been pro- 
posed. Does there remain anybody in favor of these bills? Are the 

‘ailroads in favor of these bills? 

Mr. Freas. I think you will get testimony to that effect. 

Mr. Hae. That isall, Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Mr. Chairman, I have some questions but at this mo- 
ment they deal with other matters on bills which were not discussed 
in the main testimony, and I will defer them to the end of today’s 
testimony. 

One of the bills that the Commission has recommended has to do 
with temporary author ity for motor and water carriers. I believe 
that the bill I refer to is H. R. 5662, which is Seiad upon your recom- 
mendation No. 12. While we have not yet scheduled hearings on this 
bill, I assume that we will do so in due course. I would appreciate it 
very much if, when you or some other representative of the Commis- 
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sion appear in support of that bill, you would be ready to provide cer- 
tain data for the record. 

Please be ready to produce for us a complete list of cases where tem- 
porary authority is now outstanding. In this connection I would like 
for you to give us the identifying number, showing the name and ad- 
dress of the carrier holding the temporary authority, the date when 
that authority was first issued and, if it has been renewed, the number 
of times it has been so renewed beyond the first 180 days. I believe 
that the present law requires that these authorities may be issued onl 
when there is an immediate and urgent need. With reference to cach 
one of these cases, I would also appreciate it if you would show, not 
in any great detail but very briefly and to the extent you can, the ur- 
gency or what caused the immediacy or the need which the Commis- 
sion has found to exist to justify the granting of the authority. 

I also understand that at some time within the past few months the 
Commission has changed its policy with reference to these temporary 
authorities and that pursuant to that change the minimum period for 
the life of these certificates has been increased from 30 days to 45 days. 
If this is correct please be ready to give us the reasons for this change 
in your policy. 

Please also give us for the last 2 or 3 years or for whatever period 
may be convenient for you, the total number of applications for tem- 
porary authority which have been received by the Commission showing 
the number having been granted in whole or in part and the number 
of those denied or still pending. I would like all of this information 
on all types of carriers and in all cases where the applicant seeks to 
prove public convenience and necessity and cases dficie applicant is 
seeking approval of a purchase or transfer of an outstanding certificate 
or permit. 

The Cuarrman. Mr. Derounian. 

Mr. Derountan. I pass. 

The Cuarrman. Are there any other questions? Mr. Wolverton has 
a question. 

Mr. Wotverton. Commissioner, your answer to the question that 
was put by our chairman along the line that I had previously ques- 
tioned has left me in a state of uncertainty with respect to what in your 
opinion is the purpose of the declaration of policy in the Transporta- 
tion Act. If I have understood your answers to questions that I pro- 
pounded as well as those that were propounded by our chairman, they 
seem to me to indicate that you have definitely said that the policy had 
not in any sense determined your decision on different provisions of 

the bill that had been before you for decision. Was I right in coming 
to that conclusion ? 

Mr. Freas. I don’t believe my comment went quite that far, as to 
say that it has not in any sense. What I believe I said was that I didn’t 
see how we could completely separate the other provisions of the act 
from the declaration, that in any proceeding before us we had to con- 
sider both. We did consider both. I believe the chairman then asked 
me to which we gave the most weight. I think that we are mindful at 
all times in construing the other sections of the act of the declaration 
and we decide the matters within the framework of that declaration. 
I don’t think that we would decide them very differently were it not 
for the declaration. 
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Mr. Wotverton. In other words, you discount the advantage or the 
value of having any declaration of policy in the act so long as there 
are provisions to be construed. 

Mr. Freas. Yes. I believe our Commission is on record as having 
questioned the advisability of having a declaration in previous years. 
It is not a part of the law itself, as I understand it. It is a summation 
of the theory and of the philosophy of the act. I don’t think that there 
have been many instances, if any—I don’t recall any right now—where 
in looking to the provisions of the act itself, where the Commission 
would not have come up with a conclusion that would not have fallen 
within the framework of the declaration. 

Mr. Wotverton. That may be so, and I would not be in a position to 
dispute what you have said. But it does seem to me and I can recollect 
instances in which the Commission and the Supreme Court in making 
its decision made reference to the policy provisions as if it buttressed or 
strengthened or explained or justified the ruling that they made with 
respect to the particular section that was before them for decision. 

Mr. Freas. I think it is very true. I think it is frequently used to 
buttress or support the conclusions. But I could not go so far as to 
say that I thought the conclusions would have been very different had 
it not been for that statement of the policy. 

Mr. Wotverton. I take it that you are of the opinion that the deci- 
sions contemplated the policy and therefore did not come in violation 
of it. 

Mr. Freas. That isright. I think the sections of the act itself point 
to a policy which the Congress has made more definite and specific 
by setting it out in so many words. But the two go hand in hand. 

Mr. Worverton. I would be inclined to believe that they should go 
hand in hand. I took from your answer that it did not necessarily fol- 
low that they would. I think the declaration of policy was intended 
by Congress to be a suggestion as to the theories or basis on which 
the provisions should be interpreted. 

Mr. Freas. That is right. I did not mean to indicate otherwise by 
my previous answer. 

Mr. Wotverton. I am glad to hear that. I would like to think that 
after all the time that had been expended by Congress at that time 
in determining what was a very controversial subject, namely, the 
policy of the act, that it would be determined it had no value. 

The Cuamrman. Mr. Commissioner, H. R. 2808 seems to be a pro- 
vision now that there might not be too much controversy over. Do you 
know whether or not there is ? 

Mr. Freas. I have heard that you might get some adverse testi- 
mony from some shipper interests coming from the intermountain 
area, in other words, inland shipper interests. 

The Cruarrman. That was true when they talked about repeal of 
the fourth section regarding direct routes. I just wondered if you 
knew if there were such opposition now. 

Mr. Freas. I am speaking from hearsay now, but again some of 
them feel that any change will tend to weaken the section as a whole 
and they don’t want to see any change whatsoever. I know of no 
other opposition. The questions that have come up at the previous 
Congress I think have been largely resolved by the three changes I 
indicated. 
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The Cuarrman. Section 22. You recommend changes here. This 
amendment has been before the Congress before. Isn’t that the pro- 
viso that the President vetoed a couple or 3 years ago? 

Mr. Freas. I think that is true. That is why I have tried in my 
testimony to point out that the Government is not disadvantaged. I 
question myself whether that point was made sufficiently clear at the 
time. 

The Cuairman. Do you know whether or not we have a report from 
the Bureau of the Budget on this? 

Mr. Layron. I will have to look. 

The Cuarrman. Do you get clearance from the Bureau of the Budget 
on your statements ? 

Mr. Freas. I have been informed we do not. 

The Cuatrman. Do you know what the position of the Bureau of 
the Budget is on this proposal ? 

Mr. Freas. I have seen no expression from the Bureau of the Budget 
at this point. 

The Cuamman. With reference to the first proposed amendment 
in 3233, you, of course, know that the Department of Defense was very 
much opposed to it in the last Congress ? 

Mr. Freas. That is right. 

The CHarrMan. I suppose you recognize that the Department of 
Defense still holds the same position ? 

Mr. Freas. I so understand. 

The Cuarrman. You do not know what attitude the administration 
itself takes ? 

Mr. Freas. No. 

The Cuatrman. With reference to 3774, that brings contract car- 
riers within the jurisdiction of the Commission. That is a require- 
ment for filing their tariffs. 

Mr. Freas. Yes, sir. 

The Cuamman. You think in the public interest that should be 
required ? 

Mr. Freas. That is right. 

The Cuatrman. The “three shall nots” is a subject that has been 
hauled around over and over and discussed. Under present law, if a 
carrier can provide a rate which is considered compensatory and that 
is a reduced rate which the public could get the benefit of, but if it has 
an adverse effect on some other mode of transportation, then the Com- 
mission is required to reject that tariff. 

Mr. Freas. No; I would not go that far, I think the Commission is 
required to look into the situation and to weigh all the circumstances, 
and in many instances, such as you have described, a rejection of that 
particular rate might be in order. But I don’t think we can go so far 
as to say that it would be in all cases. 

The Cuarrman. What is the general principle applied by the Com- 
mission? This is directly to the point. Do you, or the Commission 
consider the effect on another mode of transportation, and when you 
find that if a water carrier, as an example, can provide a cheaper rate 
on a particular commodity, and that is considered compensatory, and 
a trucking company could provide a lower rate for that same com- 
modity to the same area, but to grant the lower rate to the shipper, 
and therefore to the public, it would adversely affect the economic 
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condition of the water carrier, does the principle applied by the Com- 
mission require the trucker to maintain a higher rate in order to pro- 
tect the economic condition of the water carrier ? 

Mr. Freas. Not an unduly high rate. 

The Cuarrman. I am not talking about an unduly high rate. I am 
talking about a higher rate. 

Mr. Freas. I would like to elaborate a little bit on it if I may be- 
cause it is simply a question which cannot be answered yes or no, as 
I see it. 

If we were forcing that truck carrier’s rate up for the sake of protect- 
ing the water line, that would be merely holding an umbrella over the 
water carrier, something which we do not do. 

The Cuarrman. Do you hold the umbrella over any one carrier as 
over another mode? 

Mr. Freas. No, sir; the starting point, as I see it, is to determine 
which is the most economical form of transportation, and when that 
is determined—I don’t think that should be determined on the ques- 
tion of bare out of pocket costs, but on the basis of their normal oper- 
ation considering full costs—that should be the ratemaking carrier. 
Other carrriers should within reasonable limits be permitted to meet 
that competition. That may mean depressing their full normal rate 
somewhat. So they are competitive within that field. But we do not 
subscribe to the theory that because one form of transportation might 
by going approximately to its out-of- = ‘ket costs make a slight amount 
on a particul: ur traffic, and thus be better off by hauling it than by 
not having it at all, but by so doing depriving the carrier that is the 
most economical form of that business, and could make a normal profit, 
which is necessary to maintain a traffic business, we do not subscribe 
to carrying competition to that extreme. 

The Cuamman. Then do I understand that the basic policy you 
do apply is that by your action you in effect determine what commod- 
ity will be transported by this mode of transportation or by this mode 
of transportation ? 

Mr. Freas. We determine to the best of our ability within the in- 
formation we have in the record which is the most economical form of 
transportation. Then starting from that we allow the play of com- 
petition so that another form of transportation can compete for that 
traffic. 

The Cuatrman. But do you go so far as to say to the railroads, you 
will be able to carry this type of commodity and to the water carriers, 


you can carry this one, and to the truckers, you can carry this kind? 


Mr. Freas. We do not. 

The Cuatrman. You do not do that. 

Mr. Freas. No. 

The Cuarrman. The committee will adjourn until 10 o’clock in the 
morning. 


(Thereupon, at 12:20 p. m., a recess was taken until Wednesday, 
April 3, 1957, at 10 a. m.) 
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(Ratemaking Legislation) 


WEDNESDAY, APRIL 3, 1957 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND FoREIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., in room 1334, New House Office 
Building, pursuant to adjournment, Hon. Oren Harris (chairman) 
presiding. 

The Cuarman. The committee will come to order. 

In resuming hearings this morning on the ratemaking category of 
bills to amend the Interstate Commerce Act, the first witness will be 
Mr. Earl B. Smith, Director for Transportation and Petroleum Logis- 
tics, Office of the Assistant Secretary of Defense. 

Mr. Smith, you may proceed. 


STATEMENT OF EARL B. SMITH, DIRECTOR FOR TRANSPORTATION 
AND PETROLEUM LOGISTICS, OFFICE OF THE ASSISTANT SECRE- 
TARY OF DEFENSE, WASHINGTON, D. C. 


Mr. Smiru. Mr. Chairman, members of this subcommittee, my name 
is Earl B. Smith. I am Director for Transportation and Petroleum 
Logistics in the Office of the Assistant Secretary of Defense for Supply 
and Logistics. I have been in that position for approximately 314 
years. Prior to ac cepting this assignment I was vice president and 
director of traffic for General Mills, Inc. I have been engaged in the 
transportation field for over 37 years, all but 2 of which were in the 
industrial-traffic-management field. 

I appreciate the opportunity of giving this subcommittee the views 
of the Department of Defense on H. R. 3233. 

The Department of Defense is opposed to the adoption of those 
provisions of H. R. 3233 which propose to amend section 22 of the 
Interstate Commerce Act to: (a) provide that the carriage, storage, 
or handling of property of the United States and the transportation « of 
persons for the United States free or at reduced rates would be per- 
mitted only during time of war or national emergency as declared by 
Congress or the President—hereafter referred to as the “war and 
emergency” provision—and (6) establish a conclusive presumption 
of justness, reasonableness, and lawfulness of such free or reduced 
rates after the date of their acceptance or agreement by the Secretary 
of Defense, the Secretary of Agriculture, ‘the Administrator of the 
General Services Administration, or their delegated officials or em- 
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ployees—hereafter referred to as the “conclusive presumption” provi- 
sion. 

With your permission I would like to discuss the “war and emer- 
gency” provision and the “conclusive presumption” provision in re- 
verse order. 

The conclusive presumption provisions of H. R. 3233 are similar to 
legislative proposals considered by the 83d and 84th Congress. S. 906, 
83d Congress, would have made section 22 rates final and conclusive 
180 days : ‘after their acc eptance unless there existed an emergency de- 
clared by Congress, in which event, such rates would have become final 
2 years after their acceptance. A companion bill introduced in the 
House, H. R. 3288, was identical to S. 906. Another bill, H. R. 4504, 
which was introduced at the same session of Congress, was similar to 
it. The Department of Defense submitted reports objecting to all 
three bills. Testimony adverse to the passage of S. 906 was also given 
before the Senate Committee on Interstate and Foreign Commerce. 
This department also submitted a report objecting to S. 543, 84th 
Congress, a bill similar to S. 906. 

Other proposals of a similar nature have been made from time to 
time. I will not, however, attempt to enumerate all of them nor to 
dwell on the particular prov isions of those just mentioned other than 
to say that all of them, for good cause shown, failed to be enacted into 
law. S. 906 was passed by the 83d Congress and forwarded to the 
President, who on September 2, 1954, announced he was withholding 
his approval for reasons which I will now touch upon. 

Under the provisions of the Interstate Commerce Act, all commer- 
cial shipments are transported under tariff rates with the Interstate 
Commerce Commission. It is extremely important to note, however, 
that the reasonableness of those published rates may be questioned by 
commercial shippers at any time following the publication of the rates 
in tariff form. It is also important to note that the Interstate Com- 
merce Act provides that commercial shippers have 2 years in which to 
seek reparations. H. R. 3233, on the other hand, would preclude mg 
Government agencies subject to its provisions from seeking repar: 
tions at any time after acceptance or agreement. It would appear that i 
in all fairness the Government should ‘be accorded the same treatment 
as commercial shippers. 

As a general rule, when we have shipments—in the Department of 
Defense—of the same kind of traffic as exists in the case of commercial 
shipments, there are available to us the usual commodity rates, which 
have probably been negotiated long ago by the commercial shippers. 
As a matter of fact, a large percentage of the Department of i 
traffic moves under the customary commodity rates, in connection with 
which we have the same rights as any commercial shipper in the mat- 
ter of reparations. On the other hand, when we have traffic that 
differs in kind or pattern from that of commercial shippers, and this 
covers a great deal of our traffic, we usually find ourselves w ith nothing 
except very high class rates. When we find ourselves in this position 
with respect to any commodity we determine—in the same way any 
industrial traffic manager would determine—what we think would be 
a reasonable rate for this traffic. We then go through the same chan- 
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nels, for the establishment of this reasonable rate, as would custom- 
arily be followed in the case of any industrial traffic manager. 

In a great many cases, the carriers will agree with us ‘that a rate 
of a given amount should be established. As far as we in the De- 
partment of Defense are concerned, and if time will permit publica- 
tion in tariffs, we would just as soon have this rate published in the 
customary manner in tariff form and filed with the ICC just as we 
would be done in the case of the ordinary commercial traffic. But 
we find that the carriers usually decide not to publish rates in this 
manner. It is they who decide upon publication by section 22 rate 
tenders rather than publication in tariff form. It is not the choice 
of the Department of Defense. 

It seems to me that, if the carriers insist upon giving us section 
22 tenders rather than publish the rates in tariff form, then it would be 
only fair that we be allowed the same recourse at a later date on our 
section 22 rates as is available to the industrial shippers, commercial 
shippers, and even to the Government in the case of that traffic mov- 
ing under rates duly published in tariff form. 

It is also important to remember that military operations, of which 

ratemaking is part of the logistical chain, require flexibility not pres- 
ent in existing ratemaking “and tariff procedures of the Interstate 
Commerce Commission. In such cases, in times of peace as well as in 
times of war or emergency, it is necessary that military traffic be 
transported without delay under rates w hich are established quickly 
under section 22. The only alternative would be to subject the traffic 
to unreasonably high-class rates. H. R. 3233, if adopted, would have 
all the possibilities of penalizing the Government in those cases where 
section 22 rates are accepted to meet logistical requirements. The 
only alternative would be to decline the section 22 quotations, make 
shipments at tariff rates, and later seek a hearing as to the reasonable- 
ness of those rates. That would involve additional costs for litigation 
of formal attacks on those rates before the Interstate Commerce Com- 
mission. 

In withholding his approval of S. 906, 83d Congress, the President 
stated : 

I see no reason why the Government should not be subject to the same limita- 
tions on retroactive review of its freight charges as a commercial shipper. That 
result could be accomplished equitably by an amendment to section 16 (3) of 
the Interstate Commerce Act specifying that the Government shall be subject 
to the 2-year limitation presently applicable to commercial shippers. * * * I 
recommend that such legislation be enacted at the next session of the Congress. 

Subsequent to the above announcement, representatives of several 
agencies of the Government prepared a draft bill designed to imple- 
ment the recommendations of the President, which draft bill was later 
proposed by the Department of Defense as a substitute for S. 543, 84th 
Congress. I have a copy of that draft bill with me, revised to include 
passenger transportation and certain minor technical amendments. 
With your permission, I will make it available for inclusion in the 
record. I would like to point out that it is attached to this statement, 
immediately following page 21. 

The CHarrman. It will be included in the record, Mr. Smith. 
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(The proposed bill is as follows:) 


A BILL To amend the Interstate Commerce Act to specify that the two-year statute of 
limitations on actions involving undercharges and overcharges applies to transportation 
of persons or property for the United States Government 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act, as amended, 
is hereby amended as follows: 

(1) By adding at the end of section 16 (3) (e) the following new sentence: 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction has been made, the cause 
of action shall be deemed to accrue from the date of such deduction.” 

(2) By adding the following new subparagraph to section 16 (3) as subpara- 
graph “(i)”: 

“(i) The provisions of section 16 (3) shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

(3) By adding the following new sentence at the end of section 204a (4): 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction has been made, the cause 
of action shall be deemed to accrue from the date of such deduction.” 

(4) By adding the following new paragraph (7) to section 204a: 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

(5) By adding the following new sentence at the end of section 308 (f) (2): 
“With respect to shipments of property or passengers or both for or on behalf of 
the United States as to which a subsequent deduction has been made, the cause 
of action shall be deemed to accrue from the date of such deduction.” 

(6) By adding the following new subparagraph (5) to section 308 (f): 

“(5) The provisions of this paragraph (f) shall extend to and inciude all 
shipments of property or passengers or both for or on behalf of the United States.” 

(7) By adding the following new sentence at the end of section 406a (4): 
“With respect to shipments of property or passengers or both for or on behalf 
of the United States as to which a subsequent deduction of overpayment has 
been made, the cause of action shall be deemed to accrue from the date of such 
deduction.” 

(8) By adding the following new paragraph (7) to section 406a: 

“(7) The provisions of this section shall extend to and include all shipments 
of property or passengers or both for or on behalf of the United States.” 

Sec. 2. The amendments made by the first section of this Act shall apply only 
to causes of action which accrue on or after the date of enactment of this Act. 


Mr. Smiru. The substitute bill would insert a provision in section 
16 (3) of part I of the Interstate Commerce Act and in related provi- 
sions of parts II, III, and IV of that act specifying that the stated 
2-year limitation applies to Government traffic. The present 6-year 
provision now applicable to suits by carriers against the Government 
would thereby be reduced to 2 years; and the period for action by the 
Government to obtain review of rates charged to it, now contended 
to be unlimited, would also be fixed at 2 years. For the purpose of 
the limitation, Government traffic would then be on the same basis as 
commercial traffic. 

Because of a special provision dealing with the auditing of carriers’ 
accounts with the Government, including a right to setoff, contained in 
section 322 of the Transportation Act of 1940 (54 Stat. 955; 49 U.S.C. 
66), it is necessary to include an additional provision. The purpose 
of this provision is to make the 2-year period run from the date of 
the offset or deduction rather than from the date of shipment, where 
the right of offset has been exercised. 

Since there has been considerable litigation pending which might be 
affected by such changes in periods of limitation on actions, a savings 
clause has been included in the substitute bill. 
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While the Department of Defense is opposed to the enactment.of the 
conclusive presumption provisions of H. R. 3233, it would interpose 
no objection to the enactment of this substitute draft of bill. 

I will devote the remaining portion of my time to what the Depart- 
ment of Defense considers another objectionable feature of H. R. 
3233—what I designated in my opening remarks as the war and emer- 
gency provisions. 

Although the proposed bill recognizes the need for special rate pro- 
visions in the event of war or a national emergency it would prohibit 
their application in peacetime. This, possibly, is based on the incor- 
rect assumption that the need for simplified procedures to accomplish 

rapid establishment of reasonable rates for Government traffic does 
not exist in peacetime. Otherwise, it is based on the theory that the 
increased volume of Government traffic in periods of war or emer- 
gency is alone sufficient to justify rates lower than those contained in 
tariffs. The third and only other reason for peacetime exlusion of 
section 22 rates would be the belief that the Government is entitled 
to reasonable rates for its traflic in periods of war or emergency but 
is not entitled to them in periods of peace. 

The Department of Defense does not agree with any of these three 
approaches, 

The same conditions prevail at all times as affecting military traf- 
fic—a certain percentage of it (large in volume) must be transported 
on short notice to meet peacetime ‘transport tation emergencies. For- 
tunately, we have available to us in the United States a transportation 
system which is capable of transporting our materiel and personnel 
in time, and in sufficient quantities to meet these emergencies. Unfor- 
tunately, however, the ratemaking and rate publication provisions of 
the Interstate Commerce Act (other than sec. 22) are not constituted 
so as to permit the expeditious establishment of new rates to apply 
on this emergency traffic. 

The development of this country both industrywise and transporta- 
tionwise has established rather definite locations of industrial produc- 
tion and patterns of industrial traffic. Initially when the volume of 
industrial traffic was small, shippers and receivers had their goods 
transported at so-called class rates, which were and are merely uniform 
mileage rates applied to each particular commodity under an estab- 
lished classification rating recognizing its particular characteristics. 
However, as the interchange of goods increased in volume, individual 
industrial shippers and receivers induced the carriers to establish so- 
called commodity rates. ‘These commodity rates are lower than class 
rates and have been established by the carriers largely because of the 
recognition of the unreasonableness of the existing class rates. Over 
the years the industrial commodity rate structure ‘both in volume and 
pattern has developed until today private industrial shippers and re- 
ceivers have a commodity rate structure for the majority of their traf- 
fic. In Class Rate Investigation 1939 (262 I. C. C. 447) it was stated 
that less than 10 percent of the freight traffic of this Nation then 
moved on class rates. 

In marked contrast to the situation prevailing with respect to these 
commodity rates used by private industrial shippers and receivers, a 
great volume of traffic of the Government moves on class rates, or 
would move on class rates, were it not for those rates made lower than 
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class rates under authority of section 22 of the act. This situation is 
due to the fact that military installations are generally located in 
places remote or at some distance from the large industrial cities. 
These installations are frequently, for one reason or another, being de- 
activated or reactivated. The direction of military traffic flow is also 
quite different to that of industrial or commercial traffic and is subject 
to the changing emphasis on defensive needs. 

Military traffic may require major changes in movement require- 
ments at say 5 p. m.—obviously there is not time to negotiate rates 
or service arrangements or have them filed on 30 days’ notice under 
section 6 of the Interstate Commerce Act as would be necessary in the 
absence of statutory sanction similar to section 22. It should be em- 
phasized again that emergency movements of traffic are not peculiar 
only to war periods. On the contrary, day-to-day changes in logistic 
support arise due to changes in military programs. 

From the foregoing it should be readily seen that section 22 has 
provided a very effective and expeditious medium to the carriers for 
according to the Military Establishment rates on military traffic com- 
parable to commodity rates used by private industrial shippers and 
receivers. Stated differently, section 22 tenders of rates have been 
and are to the Government what commodity rates are to the commer- 
cial shipper and receiver. To take from the military departments 
the rates they now have in the form of section 22 tenders would be 
tantamount to taking from the commercial shippers their commodity 
rates. 

As stated before, the Department of Defense does not adhere to the 
theory that the increased volume of its traffic in periods of war or 
national emergency is alone sufficient to justify reduced rates. 
If this were to be accepted as a proper ratemaking philosophy it 
would necessarily follow that the Department of Defense should 
be given preferential treatment in the level of all its rates in 
peacetime because of its position as the largest individual user of 
transportation with an annual freight and passenger bill of approxi- 
mately $650 million. Let me emphasize that we are not seeking prefer- 
ential treatment—we are asking, and we believe properly, for a con- 
tinuation of a ratemaking procedure under section 22 that will permit 
traffic of the Department of Defense to be transported where and when 
needed at reasonable rates. These rates should be no lower than the 
rates which should apply to the traffic of any commercial shipper un- 
der similar circumstances, in peace or in war. 

As I also stated before, the third and only other possible reason 
for the peacetime exclusion of section 22 rates, as proposed in H. R. 
3233, is the belief that the Government is entitled to reasonable rates 
in periods of war or national emergency but at all other times should 
be subjected to a ratemaking procedure that would require large seg- 
ments of its traffic to move at unreasonably high rates at the time of 
movement. I do not think this is intended. Nevertheless, that would 
be the result. 

It was my privilege to appear before this subcommittee approxi- 
mately 1 year ago at the time of hearings on H. R. 6141 and 6142 and 
H. R. 525. The last-mentioned bill, H. R. 525, proposed to remove the 
authority contained in section 22 of the Interstate Commerce Act 
under which common carriers may establish reduced rates for Govern- 
ment traffic. The Department of Defense offered its objections to that 
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bill. At the same time, support was given to the Government rate 
provisions proposed in H, R. 6141 and 6142 by which common car- 
riers would have been permitted to establish special rates for the 
Government subject, however, to defined controls by the Interstate 
Commerce Commission. In the course of my testimony at the time 
of those hearings, I detailed to some length the procedures followed 
by the military departments in negotiating rates for their traffic At 
the same time a considerable portion of my testimony was directed 
to the comparative level of the reasonableness of rates established 
under section 22. I will not again review the matter touched upon 
in that testimony but request that official notice be taken of it and 
consideration given to that testimony in your consideration of H. R. 
3233. The testimony referred to is contained in part I of the record 
of hearings on those bills, commencing at page 209 and continuing 
through page 220. It is taken up again on page 241 of the same volume 
and continues through page 254. 

At this time I would like to call attention to H. R, 5521 (Mr. Harris) 
and companion bill H. R. 5522 (Mr. Wolverton), both of which were 
introduced on March 4, 1957, and both of which were referred to the 
House Committee on Interstate and Foreign Commerce. I refer now 
to section 9 (commencing on p. 15) of those bills which in identical 
language propose to amend section 22 of the Interstate Commerce 
Act so as to provide a procedure whereby Government shippers will 
still have available a means of expeditiously securing reasonable rates 
for their traffic. At the same time, however, the bills would establish 
a system of controls and regulation by the Interstate Commerce Com- 
mission. 

Attached hereto—and if I may point out, it is the last two pages 
of this group of sheets which you have before you— is section 9 of 
the bill to which I have referred. And I would like to point out that 
this is not presented here as a bill, but, rather, it should be designated 
merely as section 9 lifted from H. R 5521 and H. R. 5522. 

The proposed revisions are as follows and for clarity each phase 
of the foregoing section 9 will be treated individually. 

Section (1) of the proposed section 9 would merely designate pro- 
visions of section 22 (as amended ) as subsection (a). 

Section (2) would delete clauses from the present provisions of 
section 22 thereby making the new subsection (a) inapplicable for the 
transportation of property or persons, as the case may be, for the 
United States, State, or municipal governments. 

Section (3) would add the following new subsections (b) and (c) 
(treated phase by phase) : 


SUBSECTION (B) 
Phase 1 

“Notwithstanding any other provision of law, the establishment, maintenance, 
publication, and application of rates, fares, charges, rules, and regulations of 
special application for the transportation of property for the United States, State, 
or municipal governments and of persons for the United States Government by 
carriers subject to this act is hereby authorized, * * *.” 

This phase continues in effect the authority now in section 22 which 
permits carriers to establish rates and other provisions of special appli- 
cation to the various named governments. The words “free or reduced” 
as they appear in the present section are eliminated. The language 
following this opening statement defines the application and adminis- 
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tration of “special rates” and establishes controls and safeguards which 
will retain the benefits of the present legislation but at the same time 
provide for procedures to correct existing defects. This will be covered 
in discussing the other phases. 


Phase 2 

“* * * subject to tariff rates, fares, charges, rules, and regulations which 
would otherwise be applicable as maxima.” 

This provision would insure that the Government would not be re- 
quired to pay more than the existing tariff rate for services performed 
by carriers. If at any time special services were to be required by a 
Government shipper, additional charges for these special services could 
be provided for by a tariff revision, as they are today for all shippers, 
both Government and commercial. 


Phase 3 

“Such rates, fares, charges, rules, and regulations may be made retroactive or 
changed on less than thirty days’ notice upon the filing with the Commission by 
the Government agency concerned of a statement setting forth the necessity 
therefor.” 

This proviso would authorize filing of rates on short notice (perhaps 
1-day notice) where warranted. This would preserve an important 
feature of ratemaking for the Government—a feature that is available 
for all other shippers. Emergencies arise where time does not permit 
negotiations with the carriers and filing with the regulatory bodies 
within the statutory period of 30 days. The retroactive feature is in- 
cluded because in some instances it is necessary to commence shipping 
immediately and engage in after-the-fact negotiations with carriers. 
The requirement that a statement of necessity be filed with the Com- 
mission by the Government agency concerned before rates can be filed 
on short notice or retroactively will stabilize ratemaking procedures 
and preclude carriers from employing normal Commission procedures 
as an aid in bidding for traffic. 


Phase 4 

“Rates, fares, charges, rules, and regulations authorized by this subsection or 
subsection (c) of this section shall not be subject to suspension nor to the provi- 
sions of section 4 * * *.” 

The above provision would proscribe suspension of the rate adjust- 
ment by the Interstate Commerce Commission, and preclude applica- 
tion of section 4 of the act to such rates. Making subject to the sus- 
pension provisions of the Interstate Commerce Act, any rates, fares, 
charges, and rules and regulations for special application to traffic 
of the Government would ‘completely frustrate the very objective of 
a provision in that act for special Government rates to meet the 
peculiar transportation operating problems of the military depart- 
ments. 

Carrier and shipper interests would very often request suspension 
of such special] rates for various reasons. The objective of carriers 
seeking suspension would probably be primarily to arrest temporarily 
or permanently any competitive advantage which might accrue to the 
carrier or carriers filing the special rate. The spec ‘ial rate, of course, 
could not be used if suspended by the Interstate Commerce Commis- 
sion. In fact it might never be available, depending on the course 
pursued by the pr oponent carrier. If the proponent carrier should 
elect to cancel rather than defend the establishment of this special 
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rate and go through the expensive and protracted investigative pro- 
cedure, it could never be used by the military departments. In any 
event the rate, if suspended, could not be used until the termination 
of an expensive and protracted rate hearing. Consequently, the mili- 
tary departments could not hope to take advantage of a special Gov- 
ernment rate, if suspended, until a favorable decision had been reached 
by the Interstate Commerce Commission with respect thereto. 

Such suspension and investigative proceedings would divert the em- 
ployment of the limited traffic management personnel into areas of liti- 
gation, rather than more important military traffic operational duties. 

Rail carriers, as you know, are prohibited by section 4 of the Inter- 
state Commerce Act from charging or receiving any greater com- 
pensation in the aggregate for the transportation of traffic for a 
shorter than for longer distances over the same line or route in the 
same direction, the shorter being included within the longer distance, 
or to charge any greater compensation as a through rate than the 
aggregate of intermediate rates. Motor carriers are not subject to 
section 4. Providing for relief from the application of section 4 
will place all carriers on an equal footing with respect to the estab- 
lishment of special rates, etc., for the Government. 

This relief is of vital importance to the military departments in 
the following respects : 

(a) It will eliminate delay in processing special Government rates; 

(6) It will permit the establishment and application of rates over 
routes via which such rates would ordinarily be prohibited; and, 

(ec) It will aid in the proection of traffic requiring unusual security 
measures. 

The proposals in phase 4 above will merely continue in effect the 
practices now permitted under section 22 with regard to application 
of the “suspension” and “long and short haul” provisions of section 4 
of the Interstate Commerce Act. 
Phase 5 

‘‘* * * but shall be subject to all other applicable provisions of the Act:” 


The proposed phase 5 provides that with respect to this particular 
traffic (or in connection with the transportation services rendered inci- 
dent thereto), the rates, fares, charges, rules and regulation which are 
established pursuant to this section of the act shall be subject to every 
other provision of the Interstate Commerce Act. There has been some 
doubt and differences of opinion as to whether the Commission has the 
authority under the act as presently worded. Accordingly, under this 
proviso the Commission would be given by affirmative language the 
authority necessary to contro] the levels of rates, fares, charges and 
other provisions made for special application to the governments 
named, 

Phase 6 

[Provided, however, That] “the provisions of the Act with respect to filing, 
publication and posting of tariff schedules and contracts will be waived where 
the security of the United States so requires upon the filing of an appropriate 
statement with the Commission by the government agency concerned.” 

The element of “security” is of no less importance than the elements 
of “emergency” and “level of rates.” Military traffic and its move- 
ment must be surrounded with at least minimum standards of security 
if not complete security. Under section 22, rates on military traffic can 
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be negotiated with carriers without the publicity attendant to normal 
ublication of rates under section 6 of the Interstate Commerce Act. 
‘he above provision would merely continue in effect the security pro- 
tection of the movement of military traffic and particularly patterns of 
traffic, which is not true of publicly filed documents. 


SUBSECTION C 
Phase 1 


“Nothing in this section shall be construed to affect the validity of any free or 
reduced rates, fares, or charges for transportation service rendered prior to the 
effective date hereof, * * *” 

This phase is merely a savings clause to protect the interests of both 
the Government shippers and the carriers as related to transportation 
service heretofore provided under the “free or reduced” provisions of 
the present section 22. 

Phase 2 

“* * * ond such rates, fares, or charges may be continued effective for future 
application if filed and published as provided in subsection (b) of this section 
within 180 days after the effective date of this amendment, and shall be subject 
to all other applicable provisions of such subsection.” 

This phase would establish the requirement that outstanding rate 
tenders effective as of the date of enactment of the new legislation 
would be required to be filed and published in accordance with the new 
procedures if their continued application to the traffic covered is 
desired. However, if filed and published within the time specified 
(180 days) they would then be subject to all of the provisions of sub- 
section (b) to the same extent as any new “special application” rate, 
fare, charge, rule or regulation established subsequent to the enact- 
ment of this legislation. 

Let me point out what I consider to be a very important distinction 
between the provisions of H. R. 3233, now under consideration, the sec- 
tion 22 proposals contained in H. R. 5521 and 5522, just enumerated, 
and section 22 as it presently is worded in the Interstate Commerce 
Act. 

As presently worded section 22 permits the Government shipper to 
accomplish economy in the transportation of its personnel and ma- 
teriel. Nevertheless, by its provisions, carriers are permitted to burden 
Government traffic managers with a multitude of unsolicited rate quo- 
tations that require a very considerable expenditure of manpower and 
funds to administer. This expenditure, however, is many times off-set 
by the economy which section 22 affords. Nevertheless, the expense 
should be avoided if possible. The Government traffic organizations 
are also the beneficiaries of the reduced rates which carriers see fit, for 
competitive reasons, to voluntarily offer to the Government. The 
principle benefit of the present section 22 is the fact that the Govern- 
ment can take affirmative action to secure reasonable rates in time to 
cover the movement of its traffic at the time it moves. From a pure 
dollars-and-cents standpoint, therefore, section 22 is beneficial to 
the Government. 

The proponents of legislation to repeal section 22—or as in the case 
of H. R. 3233, accomplish what is tantamount to repeal—disregard the 
economy to the Government which results from the section, and em- 
phasize only the need for taking action which they believe is required 
to establish greater stability in the carrier industry. If section 22 
is contributing to the instability of carriers, and if it affords a means 
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whereby carriers can escape regulation contrary to their own best in- 
terests, it should be amended accordingly. Repeal is not the answer, 
nor is limited application as proposed in H. R. 3238. 

The Department of Defense believes that both regulation and econ- 
omy can be accomplished if the act is amended, as proposed in section 
9 of H. R. 5521 and 5! oe to permit the Interstate Commerce Commis- 
sion to control section 22 rates but at the same time preserve a pro- 
cedure whereby Government rates can be quickly established and 
published. 

Accordingly, the Department of Defense favors the section 22 (sec. 
9) provisions of H. R. 5521 and 5522. 

At this point I would like to comment on recent action taken in the 
Department of Defense to more effectively accomplish economy and 
efficiency in the field of domestic traffic management. A discussion of 
this action is pertinent at this time in connection with your delibera- 
tions on proposals to amend section 22 as our new program to accom- 
plish economy and efficiency in traffic management could be impaired 
by the adverse effects resulting from repeal or improper amendment 
of the section. The program to which I refer is the designation of 
the Secretary of the Army as the single manager for traffic manage- 
ment within the United States and the resulting establishment of the 
new Military Traffic Management Agency within that Department. 

Shortly after coming to the Office of the Secretary of Defense, it 

yas my observation (among other things) that as to these day-to-day 
operating features within ‘the four mniiediee services (which would 
include the Marine Corps, as well as the Army, Navy and Air Force) 
there was, within the overall traffic management area, considerable 
duplication of effort, of personnel, and of functions; that there was 
not the most effective manpower utilization; that the policy relations 
between the Office of the Secretary of Defense and the military de- 
partments were cumbersome at best; and that this was true also as to 
the liaison between the Department of Defense as a whole, and the 
“arrier industries from which we procure our commercial transporta- 
tion services. 

Let me explain before proceeding further, that “traffic management” 
as I am referring to it in the military services has to do only with 
the procurement, use, control and cost of commercial transportation 
used by the military departments, for the movement of both freight 
and passengers. 

It was my feeling after only a few months with the Department of 
Defense that a single traffic management agency could be made to serve 
all of the military departments—more effectively and more eco- 
nomically. 

After considerable discussion, analysis and review, a determina- 
tion was made that greater economy and efficiency could be accom- 
plished by establishing a single operational organization within the 
Department of Defense with responsibility for providing a traffic 
management service to all the military departments. Accordingly, on 
May 1, 1956, a Department of Defense directive was issued cre: iting a 
single manager service assignment for traffic management within the 
United States. 

The Secretary of the Army was designated as the single manager for 
traffic m: inagement. He was directed to establish and organize a single 
manager operating agency to be known as the military traffic manage- 
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ment agent, to control all assigned functions of traffic management 
for all military departments. He was directed to designate an execu- 
tive director for traffic management who will have no other duties 
but to direct the operations of the military traffic management agency. 

Our traffic management directive requires that the single manager, 
through the executive director, assign the regional mission for traffic 
management to a minimum number of regional offices from which all 
shipping installations or offices of the military departments within 
each region will receive traffic management service. There will be 5 
of those regional offices to replace the present 15 such offices of the 
4 military departments—which are know as the Army zone transporta- 
tion offices, the Navy central freight control offices, the Air Force dis- 
trict traffic offices, and the Marine Corps freight control offices. The 
new regional offices of the military traffic management agency have 
been located as strategically as possible, from the standpoint of lack of 
vulnerability, access to channels of operations of transportation 
companies, and the shipping and traffic evaluation operations of all 
the military departments. 

One headquarters office was to replace the four headquarters of the 
military services and assume their individual responsibilities for rate 
negotiation and other allied traffic management functions. 

The headquarters oflice of the military traffic management agency 
became operational on October 1, 1956. Commanders have been ap- 
pointed to head up the five regional offices. Those offices will become 
operational on or about April of this year. And since April 1 is passed, 
I might state that 3 of them are operational and the other 2 are in the 
process of becoming operational. 

We believe that a forward step has been taken in military traffic 
management. We also believe that by thus eliminating duplication 
and overlapping of effort between and among the military depart- 
ments there will result a major improvement in the effectiveness and 
economy of supply and service operations throughout the Depart- 
ment of Defense. 

Weare also of the opinion that t’ 2se new centralized traffic manage- 
ment control concepts will bring about a greater degree of stability 
and efficiency in the rate negotiation area and correct any defects that 
may have resulted from military actions under section 22 in the past. 

Now for the first time we have a single organization with unilateral 
operational control which can maintain close supervision over the rate 
negotiation activities for the entire Department of Defense. 

Rate negotiations for the three military departments will now be 
accomplished with a greater degree of stability and preplanning. But, 
in order to permit the military traffic management agency to realize 
the effectiveness which it was established to accomplish, we are of the 
opinion that its activities should not be hindered at this time by amend- 
‘ ments to section 22 as proposed in H. R. 3233. 

I shall be glad to answer any questions you may have, Mr. Chairman 
and members of the committee. 

The Cuatrman. Well, thank you very much, Mr. Smith, for this 
very informative presentation which you have presented to the com- 
mittee here today, which as I recall, is somewhat of a departure from 
the position you took when you presented the matter last year during 
the lengthy hearings on the overall transportation policy of the report. 
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I do want to say that I personally am and I am sure others of the 
committee are, quite interested in the action taken by the Department 
of Defense in centralizing the program within the Department to 
bring about efficiency and economy in the field of transportation affect- 
ing our military establishments. And, I personally am very glad to 
have had an explanation from you this morning as to the program 
which was inaugurated by the Secretary of Defense in creating this 
centralized agency for this important undertaking. 

Mr. Smiru. We feel quite sure, Mr. Chairman, it is going to prove 
very definitely a major step forward. Our position on amending sec- 
tion 22 is the same today as it was last year. We have changed the 
format of our proposed amendment as it was presented last year. In 
substance it is the same. 

The Cuatrman. Are there any questions on this? 

Mr. Roserts. Mr. Chairman. 

The Cuarrman. Mr. Roberts. 

Mr. Roserts. Mr. Chairman, I would just like to join in what the 
chairman has said about the establishment of the military traffic man- 
agement agency. 

I would not assume that you have any figures as to how much saving 
will result, that is, in either percentages or in money, personnel or 
duplication of effort at this time, would you, Mr. Smith ? 

Mr. Smiru. Well, when I approached this I estimated that there 
would be a savings of $60 million a year. 

The CHarrMan. $60 million what ? 

Mr. Smirn. Per year. I think that was very conservative. 

Mr. Rozerts. Did the establishment of the new agency grow out of 
the Unification Act? 

Mr. Smiru. No; it merely grew out of our thinking that to consoli- 
date these activities would be a ereat improvement within the Depart- 
ment of Defense. 

The Cuatrman. Will the gentleman yield ? 

Mr. Smrru. I am not sure we could have done it without that act. 

The Cuarrman. Will the gentleman yield to me at that point? 

Mr. Roserts. Yes, Mr. Chairman. 

The CHAIRMAN, Mr. Smith, was the statement of the savings of $60 
million determined before or after the budget was presented ? 

Mr. Smirxu. Oh, before. I first presented that figure in September, 
1955. But the Military Traffic Management Agency is not yet fully 
operational. 

The CHarrmMan. You say it did not grow out of the Unification Act, 
but would not have been possible without it. 

Mr. Smirn. I do not believe it would have been; no. 

Mr. Rozerts. I believe you stated the various regional traffic con- 
trol centers are established according to certain standards that had 
been reached. Will you name those again? Iam trying to find them 
in your testimony, but I do not seem to be able to find it. 

Mr. Smiru. It is on page 20, the last sentence of the first paragraph. 

The new regional offices of the military traffic management agency have been 
located as strategically as possible, from the standpoint of lack of vulnerability, 


access to channels of operations of transportation companies, and the shipping 
and traffic evaluation operations of all the military departments. 
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Mr. Roserts. I wonder, Mr. Smith—this may not be in your field— 
but I wonder if any thought has been given to the accessibility or the 
concentration of warehouse operations as to commodities that are com- 
mon to all of the services ? 

What I am trying to drive at is that there are certain everyday 
types of clothing and supplies that are used by all of the services, or 
could be used by all of the services. 

Now, was any thought given to that proposition ? 

Mr. Smirn. There has been considerable thought given to it and it 
is being brought about gradually, and it is being aided by the fact that 
they have also agreed to single manager assignments in such areas as 
subsistence, clothing and textiles, and medical supplies. They are now 
giving consideration to photographic supplies. 

That will automatically do the thing you are talking about in those 
areas, particularly, and it is receiving consideration across the board. 

Mr. Roserts. Well, thank you very much. That is all I have, Mr. 
Chairman. 

The Cuarrman. Mr. O’Hara. 

Mr. O’Hara. Mr. Smith, I have heard from time to time criticism 
of the shipments which are made by not only the Government gen- 
erally, but by the armed services; likewise as to the fact that there has 
not been the supervision of the routing of shipments that there should 
have been. In other words, that oftentimes the shipments are made 
for the Government, for the Army, or other departments of the Gov- 
ernment, by circuitous routes which naturally made the shipment 
much more expensive to the Government. 

Has there been any attempt at correlation—I note you have got five 
divisions now, for the different branches of the service—is there any 
attempt to correlate those shipments, or does the Air Corps insist on 
running their show and the Army their show, and the Navy their show 
and so forth? 

Mr. Suirn. Now, that, Mr. O’Hara, is the way it has been in the 
past. Each one was running his own show, as you put it. But, under 
this new concentration all of the routing for all of the services will 
be done in these five regional offices, with perhaps a portion of it being 
done at headquarters, but that is the only place where it will be done. 

We are hopeful that that will remedy the situation to which you have 
referred. 

However, there is one condition I believe we will have to keep in 
mind. There is a feeling within the Government that—I am not 
speaking for any agency except the Department of Defense—that 
since we are spending public money, we have to pretty well do busi- 
ness with all of these carriers, and sometimes this circuitous routing is 
with that in mind, to perhaps give a little business to some carriers that 
might otherwise not get it. But, we are hoping that this whole thing 
will be brought more within reason under this control. 

Mr. O’Hara. Well, is the theory of the Defense Department that 
it is to spread the business around to the railroads, or to get the cheap- 
est cost to the taxpayer? That is what I would like to know. 

Mr. Smirnu. There is not going to be any increased cost. The cost 
must be the same even though more circuitous routing is used. The 
cost is the first consideration with the carriers able to provide the 
service. It is not to be done at any extra cost. 
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Mr. O’Hara. Is there any correlation between the other departments 
of Government and their shipments, and the shipments by the armed 
services groups in the matter of loading and so forth; storage and 
that sort of thing, to save expense ? 

Mr. Smiru. Of course, the General Services Administration has 
the job of providing traffic managerial service for all of the civilian 
agencies, and we in the military cooperate with General Services 
Administration. That really is the only coordination between the 
military and the civilian agencies. 

Mr. O’Hara. Mr. Smith, I have had submitted some four ques- 
tions which are not my questions, but I have been asked to submit them 
to you. This is about the only way some of these questions, I presume, 
could be asked. 

Now, the first question is: 

Are you aware of the fact that the Commission has been approving 

ractically all of the fourth section applications filed? That in the 
(0th Annual Report of the Commission, it is indicated that 368 orders 
were entered ; only 87 or 6.4 percent were denial orders. Do you under- 
stand that question ? 

Mr. Smirn. Yes; and I am aware of that. However, I am not testi- 
fying with regard to section 4, except that in case of Government 
rates | am proposing they be not subject to section 4. I am not present- 
ing testimony for or against section 4, but I am aware of what you are 
saying ; yes, sir. 

Mr. O'Hara. The second question is, Are you aware of the fact that 
of 11,699 applications by carriers to file rates on less than 30 days’ 
notice under section 6 (3) of the act, the Commission approved 10,225, 
or 87.4 percent. The question continues, I understand, that less 
than 3 percent of all of the section 22 tenders of the Department of 
Defense handled during 1956 were of the negotiated type, and presum- 
ably could, where justified, have been handled under section 6 (3 

Mr. Smirn. Yes, I am aware of that and we are suggesting here 
that we be allowed to, under this provision we are proposing, to get 
rates on short notice of 1 day with a statement from the Government 
agency that it is necessary, which falls in that same categor y: 

“We think that the 30-day filing, which we are proposing, with 
the authority to get short notice, upon the filing of a statement with 
the Commission by the Government agency concerned, is entirely 
satisfactory. 

Mr. O’Hara. I do not want you to misunderstand me. I am merely 
asking these questions for information, and they have been requested. 

Mr. Smiru. Yes, sir. 

Mr. O’Hara. What percentage of the Department of Defense traffic 
moves under section 22 rates, if you know? 

Mr. Smiru. Unfortunately, I was unable to secure all of the data 
on that. I thought that that question might be asked. I was only able 
to get limited figures on short notice. They tell me that of the Army 
tonnage, other than ammunition and explosives, only 11.4 percent 
move under section 22. If you take all Army tonnage, including 
ammunition and explosives, 36.3 percent moved under section 22 rates. 

Mr. O’Hara. The final question which I have been asked to ask—— 

The Cuatrrman. Before the gentleman leaves that question, will you 
yield to me? 

Mr. O’Hara. Surely. 
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The Cuatrman. Mr. Smith, you mentioned in your prepared state- 
ment that the transportation bill of the Military Establishment was 
$650 million; is that right? 

Mr. Smrrn. Yes, sir; that is, within the United States. 

The Cuatrman. Eleven percent of that would be a substantial sum, 
would it not? 

Mr. Smiru. It would; yes, sir. 

The Cuatrman. I have a copy, if the gentleman will bear with me. 

Mr. O’Hara. Certainly, Mr. Chairman. 

The Crarman. A report which appears in the March 16, 1957, issue 
of The Week in Transportation, in which this article says that trans- 
portation of persons and things will cost the Federal Government 
$2,594,473,979 in the fiscal year ended June 30, 1958; that is, if the 
Congress approves the budget estimate transmitted for that fiscal year. 

So far as they are identifiable in the budet sent to Congress by the 
President on January 16, the proposed expenditures for travel and 
for transportation of things is $908,589,072, and $1,685,884,907 re- 
spectively. That makes up the total bill. 

Now, that presents quite a sizable percentage of our total economy, 
does it not ? 

Mr. Smiru. It does, and I am surprised that the figure is not larger. 
I presume that that takes in foreign as well as transportation within 
the United States; the total transportation bill. 

We have felt that our own—we do not have any total figure on that— 
we estimated our own would be over $1,500 million, both domestic 
and foreign. 

Per haps I did not get your question, Mr. Chairman. Maybe I did 
not answer it correctly. 

The Cuatrman. I am pointing this up. You mentioned a moment 
ago that about 11 percent of your total moved under section 22. 

Mr. Smirn. Eleven percent of the tonnage; yes, sir. 

The Cuatrman. What I am trying to bri ing out is the fact that that 
is not an insignificant figure. 

Mr. Suir. No; it is not insignificant. 

The Cuatrman. Where you have a tremendous sum; where the total 
transportation costs of everything within the United States is about 
$16 billion and the Federal Government has a total of about 12 percent 
of that. 

Now, you mean that is the total of our whole transportation cost 
in this country. Now, when you get even 11 percent of that that is 
considerable sum. 

Mr. Smiru. We wouldn’t have 11 percent of the total in this 
country. 

The Crarrman. I know that. But when we get 11 percent of what 
you have, and you have the largest slice among any single agencies 
of the Government, you can see that there is a very substantial amount 
when you apply the total as the 11 percent that you referred to that 
is applicable to section 22 rates. 

Mr. Somrru. I don’t know how it would work out dollarwise. This 
is tonnagewise ; 11 percent of the tonnage. 

If you assume that the cost for the tonnage is the same whether 
it is section 22 or the tariff rate, you might say 11 percent of the money 
as well as 11 percent of the tonnage. 
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Mr. O’Hara. Mr. Smith, could you indicate what the percentage 
of the Government expense for the use of the carriers is upon the 
Defense Department as compared to the other departments of the 
Government ? 

Do you have the greater share of it or are the other governmental 
shipments of the other departments—what is the proportion? Are 
you in a position to give me an answer on that? 

Mr. Smiru. I have seen the figures. They were compiled, as I re- 
call it, by the task force of the Hoover Commission, and I believe we 
had as much as all the others combined, or more. 

Mr. O’Hara. Or more? 

Mr. Smirn. We are the largest Government shipper by far. We are 
by far the largest. 

Mr. O’Hara. I have one other question which I have been asked to 
submit. 

Since the Commission is ostensibly precluded from taking action 
on rates which are less than just and reasonable minimum charges, 
or more than just and reasonable maximum charges, what recourse 
could an aggrieved carrier have if rates were drastically cut under 
section 22 and he could not petition the Commission for a suspension ? 

Then H. R. 5523 does not prevent carriers from exercising this right 
on commercial shipments. 

Do you understand the question ? 

Mr. SmirH. Well, we are proposing a modification of section 22 
which would not make the Government rates subject to suspension. 
But they would nevertheless be subject to sections 1, 2, and 3 of the 
act, and they could be attacked at any time as being unreasonable either 
relatively or per se by any complainant. 

Mr. O’Hara. Thank you. 

That is all. 

The CuHarrmMan. Mr. Rogers. 

Mr. Rogers. Mr. Smith, just one question. 

How much do you estimate the Government saves in this transporta 
tion situation by the existence of section 22 ? 

In other words, how much would we lose if we repealed it? 

Mr. Smiru. If it were repealed and if all of the section 22 rates now 
in existence passed out, which we assume they would, our latest esti- 
mate is $128 million per year. 

Mr. Rogers. That is all, Mr. Chairman. 

Mr. Youncer. Mr. Smith, further clearing up your question on page 
9, just what do you include in your figure of $650 million ? 

Mr. Smrrn. That includes the domestic freight charges paid on 
traffic moving on Government bills of lading for the Department of 
Defense and all of the domestic passenger travel of individuals and 
groups on Government transportation requests associated with the 
Department of Defense. 

Mr. Younger. But it is limited solely to the Department of Defense. 

Mr. Smirn. Entirely, yes. 

Mr. Youncer. Then should you not correct your statement, because 
you used the statement that the Government should be given prefer- 
ential treatment in the level of all of its rates in peacetime because of 
its position as the largest individual user of transportation with an 
annual freight and passenger bill of approximately $650 million. 

That is not a true statement because the total bill of the Govern- 
ment——— 
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Mr. Smiru. That should be Department of Defense. You are right. 

Mr. Younger. You will correct that statement ? 

Mr. Smirn. That should be corrected; yes. 

The Cuatrman. Mr. Friedel ? 

Mr. Frriepet. Just one question. 

With reference to this military traffic management agency plan, is 
that because of the Hoover task force recommendations or because of 
the Department of Defense recommendation ?. 

Mr. Smirn. It is not because of the Hoover Commission recom- 
mendation. We had the plan underway long before the Hoover Com- 
mission ever got into operation. And, in fact, I had approval from 
the Secretary of Defense for a part of that plan in August, 1954, 
before the Hoover Commission was ever in operation. It was sts ited 
before and independent of the Hoover Commission. They did give 
it support, though. 

Mr. Frreper. Under this one agency handling all the defense ship- 
ments, do they have charge of the overseas shipments, too? 

Mr. Smiru. No. 

At the present time it is confined to traffic between points within 
the United States. We hope some day the bigger step can be made, 
and we will have one worldwide. At the present time it is confined 
to traffic between points in this country. 

Mr. Frieper. I mentioned that because I think they can use the port 
of Baltimore much more frequently and save a lot of money. 

That is all, Mr. Chairman. 

Mr. SmiruH. May I say that it does have control over traffic moving 
to the ports of this country regardless of where it is going. This 
organization will control the routing to ports within this country 
even though it may be consigned to Germany, if that answers your 
question. 

Mr. Friepet. If they would use the port of Baltimore, I think the 
port of Baltimore could use more traffic and save a lot of money for 
the Government. 

The Cuatrrman. With reference to the question Mr. Rogers brought 
up, you said the repeal of section 22 would be estimated to cost the 
Government an increased transportation bill of $128 million. Is that 
right? 

Mr. SmirnH. $128 million per year; yes, sir. 

The CHatrman. If I remember correctly—I have been trying to 
find it here in the hearings—a year ago and perhaps even 2 years ago, 
whenever it was, the figure was $225 million a year. 

Mr. Smrru. I think it was $215 million, Mr. Chairman. I think 
I gave the figure of $215 million last year. I can’t be too sure of that. 
It is in the record, of course. I gave you that figure last year. 

The Cuarrman. I know you did, and I remember that after exten- 
sive examination by Mr. Hinshaw, who was very much interested in 
section 22 rates and sponsored the bill, I recall that the figure that was 
adopted during the course of those heari ings would be $995 million. 

Mr. Smiri. The sav ings at that time were estimated on the basis of 
a greater overall movement of traffic. It has decreased considerably 
since that time. The total domestic Department of Defense transpor- 
tation bill for the period on which the $215 million savings were based 
was approximately $950 million. 
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The Cuarrman. Well, you mentioned that the total cost of trans- 
portation this year would be estimated at $658 million. 

Mr. Smiru. $650 million; yes, sir. 

The Cuarrman. And then you said that about 11 percent of that 
comes under—— 

Mr. Smiru. The tonnage. 

This is dollars we are talking about here. 

The CuarrmMan. But the tonnage has to be paid for in dollars. 

Mr. Smirn. But you don’t pay the same every ton. 

The Cuarmman. That is what I was trying to get to. You antici 
pate me, of course. 

Mr. Smirn. There is a possibility that that which moves under sec- 
tion 22 is relatively higher than that which does not, and I think that 
would be a fair assumption. 

The Coarrman. There is a possibility that it is. 

Is there a possibility that it is not? 

Mr. Smiru. I rather doubt it. 

For instance, all of our ammunition explosives, which are very high 
rated, will move under section 22 whereas your canned goods may not. 

The CramrmMan. Well, the fact that the Government gets $128 mil- 
lion reduced transportation cost means that the industry, being regu- 

lated as it is, the transportation industry, the shippers have to make 
up that aes does it not ? 

Mr. Smiru. That would seem to be the case. But we contend, and 
J think rightfully so, that the charges which we pay under section 22 
are not less than reasonable compensatory rates, and are not less than 
would be paid by the commercial shippers if they had the exact char- 
acter of shipments that we have. They would certainly get their rates 
adjusted to nothing higher than we are paying. 

The Cuatrman. But you do acknowledge the fact that the Govern- 
ment in its rates gets preferential treatment under section 22. 

Mr. Smirnu. Not volumewise. I do not admit that; no, sir. 

The Cuatrman. Not volumewise? 

Mr. Smirn. Volume of rate. No, sir. I do not say that the rates 
which the Government pays are relatively less than those paid by 
commercial shippers. And studies made by the Interstate Commerce 
Commission for a period of 3 years showed that the revenue produced 
under the section 22 rates was an average of 13 or 14 percent higher 
than that produced on commercial shipments of like traffic. The rates 
we paid were merely less than the class rates in the tariff. 

The CuHatrman. What is that? 

Mr. Smiru. The rates we pay are less than the class rates in the 
tariff. But we contend they are not less than any commercial ship- 
per would pay under their normal commodity rates, not a bit less in 
total. Wethink they are reasonable rates. 

The CuHarrmMan. Now that is just about as clear as 

Mr. Smiru. Well, Mr. Chairman, a day or two ago there was intro- 
duced before the Interstate Commerce Commission, in Ha parte 206, 
an exhibit which compares a lot of revenue paid under section 22 by 
the Department of Defense with the revenues produced under tariff 
rates, and the difference, the excess paid under section 22 rates is 
amazing. 
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Now if you would like to have that showing put into this record, 
we have copies of it here and would be awfully glad to do it. It would 
prove definitely that the revenues produced under the section 22 rates 
of the carriers under this exhibit—and there are pages of them—are 

‘much higher than the revenues which would be produced on the traffic 
of the commercial shipper under the tariff rates and minimum weights. 

The Cuatrman. Then we had better repeal section 22 so that the 
Government can get the benefit of the same rates the shippers get. 

Mr. Smirn. They are, Mr. Chairman, less than we eoule pay under 
the tariff. But that does not mean they are always as low as they 
should be. That is the reason we are asking that you give us 2 years 
to contest those rates rather than say that every time we accept one 
it is final. 

That is the very reason we are asking you for that. 

Many of them are not as low as they ought to be. 

The Cuatrman. And you are contending that the Government pays 
a higher rate than the average shipper ? 

Mr. Smiru. That is what the Interstate Commerce Commission 
found, and that is what I believe, too. 

And that is one reason we have organized this Military Traffic Man- 
agement Agency, to get this rate level on a proper basis. 

The CuarrMan. It seems to me then, if you do away with it we should 
let the Interstate Commerce Commission have some control and au- 
thority over it. Then we would know what the facts are. 

Mr. Smirn. That would not improve our situation a bit, Mr. Chair- 
man. 

The Cuarrman. Pardon? 

Mr. Smirn. That would not improve our situation one bit. The fact 
is that we would be paying the class rates if that were the case, and that 
is what we are trying to avoid. We are getting rates that are lower 
than the class rates, something within the neighborhood of what the 
commercial shippers are getting, something in the neighborhood of a 
commodity rate. And we want that continued. 

But, at the same time, we know that some of those rates are not as 
low as they ought to be. And that is the reason we ask, the same as 
the commercial shippers, for 2 years in which to contest those rates. 
And we hope that under this new centralized traffic management we 
will get this whole thing in line and will actually not pay any more in 
the final analysis than the commercial shippers would pay on the same 
traffic. That is our hope. 

Mr. Wotverton. Mr. Chairman, the witness has stated that he has 
in his possession a comparative statement which would demonstrate 
the facts. Would it be possible for us to have the benefit of that state- 
ment ? 

The chairman might determine whether it should be made a part of 
the record. 

Mr. SmiruH. Would you like to have it so that it can be discussed ? 

Or would you just like to have it made part of the record ? 

The CuHatrman. I understand it is rather lengthy. 

Mr. Surrn. It is a rather voluminous affair, as you can see. 

Mr. Wotverton. Could we have the benefit of seeing it ? 

Mr. Smiru. Yes, sir. You may have copies of it right now, and 


you may use your own judgment about making it part of the record. 


We are perfectly willing to have it done. 
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The CHarrman. I understand. 

Mr. Rogers? 

Mr. Rogers. Mr. Smith, you said we save $128 million by the exist- 
ence of section 22. 

Mr. Smirn. That is right. 

Mr. Rogers. Now if we got the same rates for Government ship- 
ments as enjoyed by the commercial, in keeping with your statement 
under existing tariffs, how much would the Government save ? 

Mr. Smirn. I guess probably another 10 or 11 percent. And we 
hope that is what we will do ultimately, that we will pay less than we 
pay under-section 22. 

And under this new Traffic Management Agency we will get the 
level of rates that we ought to have. And I am quite sure that, over 
all, they will prove to be less than the rates we have today under 
section 22. 

Mr. Rocrrs. Now I am rather dense, and I surely would like to get 
this straight in my mind. It is all mixed up right now. 

But why aren’t we getting the lower rates right now? 

: Mr. Smiru. Let me give you one illustration. Maybe this will 
elp. 

Mr. Rogers. It would, if an example or illustration would. 

Mr. Smiru. The rates on ammunition and explosives have always 
been rather high, extremely high I would say. The railroads agreed 
to give the Department of Defense 65 percent of first-class rates. And 
that was the section 22 proposition. That was in effect for a number of 
years; maybe 5 or 6 years. And after I came here I was convinced 
that that was too high. And after 2 or 3 years, with the help mainly 
of the Army, we persuaded the railroads to reduce that again under 
section 22, and it is now just slightly above 40 percent of first class. 

Now you can see, under section 22 in the beginning, we were paying 
less than the tariff rates, 65 percent of first class. But still we were 
not paying as low as we thought we should be paying. And now we 
think we are, which is about 40 percent of first class. 

Now there are other cases just like that. 

Mr. Rocers. Let me interject this right now for the sake of brevity: 

Is the situation this, that the Government is shipping goods and 
materials that take a much higher rate than most anything that is 
shipped by commercial producers, and that when you apply section 22 
to it and reduce that higher rate you still have a rate higher than the 
commodities that are usually shipped by commercial shippers? 

Mr. Smiru. Yes, I think that would be true if you took the average 
or if you took that rate against like traffic by a commercial shipper. 

Mr. Rocers. Then the 11 percent under section 22, tonnagewise, 
could well be 50 percent of the cost moneywise, could it not ? 

Mr. Smirn. That could be. 

I do not think it would be that bad. That is exaggerated. But 
that possibility is certainly there. 

Mr. Rogers. That is all. 

The Cuatrman. Mr. O'Hara. 

Mr. O’Hara. I am always interested in the attempts to repeal sec- 
tion 22. 

Fundamentally, was it not a recognition of the concessions which 
were made to particularly the railroads by the Government in large 
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— originally to the railroads when the lines were built, and the 
act that the Government is a large shipper was entitled to certain con- 
sideration because of that and because it was a large shipper? 

Do you want to make any comment on that, Mr. Smith ! 

Mr. Smiru. I am not sure that I quite understood the relation you 
were making between section 22 and the land-grant rates, Mr. O’Hara. 

I am not sure that I understood just what your point was. 

Mr. O’Hara. Well, do you feel that the Government is entitled to 
consideration because of the land grants which were made to the rail- 
roads, which were historical in the early days of our country, in which 
I presume there was some agreement or some understanding that they 
were entitled to concessions in the matter of rates to which the average 
shipper was not ? 

Mr. Smrrn. I think the Government got all the concession it was 
entitled to under those land-grant affairs. I think the Government has 
already gotten all the concessions it was entitled to under that situation. 

Of course, it was repealed. 

Mr. O’Hara. The Boren bill, I guess, repealed that. 

Mr. Smiru. That was in 1946, I believe. 

Mr. Rocrers. Will the gentleman yield ? 

Mr. O’Hara. Yes, I yield. 

Mr. Rogers. According to your statement, then, most of the benefits 
enjoyed by the Government insofar as section 22 is concerned are en- 
joyed on products that cost a great deal more for transportation than 
the ordinary product shipped in regular commerce. 

Mr. Smiru. Yes, but not necessarily the product. 

The thing we want is to get away from paying a high-class rate at 
the time the traffic moves. If we can get something under those 
rates—and we would like to have them down to a point where we 
think they are reasonable, but we don’t always get that. We do at 
times, of course, because when time permits we negotiate in the same 
way that any other shipper would, and we get what is for the moment 
a reasonable rate. But we cannot always do that. And I think the 
ammunition situation is one of the best examples. 

Mr. Rocers. Do we enjoy any of the benefits under section 22 insofar 
as the shipment of ordinary commodities or personnel are concerned ? 

Mr. Smirn. No. 

The majority of our traffic is shipped under the same commodity 
rates and the same tariff that any commercial shipper would use if he 
had the same kind of traffic between the same points, exactly the same. 

Mr. O’Hara. Mr. Smith, let us take heavy ordnance; for example, 
the huge cannon that are shipped from the east coast to the west coast. 

What rate do you pay on that ? 

Do you go in and negotiate under section 22 in order to get away 
from first-class rates on that ? 

Mr. Smiru. Would we, Colonel ? 

Colonel Franacan (Andrew Paul Flanagan, lieutenant colonel, 
Chief, Negotiations Branch, Military Traffic Management Agency, 
Washington, D. C.). My name is Flanagan, and.I am a lieutenant 
colonel in the United States Army. ; 

The question was of the unusual commodity. 

[think a good example of that with a 90-millimeter gun, is our Army 
tractor tank which weighs about 97,000 pounds per unit as it is shipped. 

Certainly that is a unique and unusual commodity, and it is shipped 
only by the military. 
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If we didn’t have section 22 rates on those Army tractor tanks we 
would have to pay the class rates Mr. Smith has been talking about. 
The charges would be a great deal higher. My branch made a study 
of that at one time, and we found for 1 year’s time if we were con- 
fronted with the class rates versus the section 22 rates we had, that 
traffic for 1 year would cost us roughly $4 million per year more. 

Mr. O’Hara. How many tanks are shipped, Colonel ? 

Colonel FLanacan. I can’t answer that question, sir. It is a heavy 
volume. ; 

The Carman. By the same token, when a company that ships these 
very heavy machines used in construction work, what rates do they 
experience ? \ 

Colonel FLanaGan. Sir, the same rates. That is the way we made 
our rates on negotiation, a comparison between heavy machinery, and 
our Army tractor tank. That was the basis of our negotiation with 
the carriers. 

The CuatmMan. But on this exceedingly heavy equipment, they 
would pay the usual class rate? 

Colonel FLanacan. No,sir. The commodity rates. And we com- 
pared those rates against the class rates on our Army tractor tanks. 
We established what we would call a reasonable rate—not a high-class 
rate—for the movement of that particular commodity. 

The Cuatrman. Apparently if they got the rate without section 22 
why would not the Government be able to without section 22% 

Colonel FLanacan. There again, to cover these unusual movements, 
you could perhaps blanket the entire country by publications. I do not 
suppose they would want to do that, though. 

When a heavy volume of movement comes up, we are able to get 
those rates spot to spot on the movement, and finally through section 22 
rather than tariff publication which required only one document ac- 
tually. We were able to extend that rate scale nationwide. 

I hope I have answered your question, sir. 

The Cuarrman. Youhave. Thank you very much. 

Mr. Youncer. Mr. Chairman, just one question. 

In other words, section 22 applies to the commercial shipper as well 
as to the Government ? 

Mr. Smiru. No, sir, it does not. 

Mr. Youncer. I thought the colonel just said that they negotiated 
under section 22. 

Mr. Smiru. The Government did. 

Mr. Younger. No, The commercial shipper negotiated. 

Mr. Smirn. The commercial shippers probably negotiate through 
the normal channels as any commercial shipper would, through the 
tariff publishing agents of the railroads or the trucklines. 

Mr. O’Hara. He negotiated through his rate bureau, did he not, Mr. 
Smith ? 

Mr. Smiru. Yes. 

The Cuatrman. Thank you very much. 

Mr. George Baker, president of the Transport Association of 
America. 

Just a moment, Mr. Smith. Did you have any other witnesses from 
the Department of Defense ? 

Mr. Smirn. I had some associates with me, but not witnesses. 

The Cuarman. Dr. Baker, you may identify yourself for the 
record, 
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STATEMENT OF GEORGE P. BAKER, PRESIDENT, TRANSPORTATION 
ASSOCIATION OF AMERICA 


Mr. Baker. My name is George P. Baker. I am professor of trans- 
portation at the Harvard Graduate School of Business Administra- 
tion, Boston, Mass. I am appearing today as president of the Trans- 
portation Association of America, with general offices in Chicago, Ill. 

Mr. Chairman and members of the committee, my statement deals 
with 3 of the 7 bills listed for consideration at these hearings. 

The document you have before you is broken down into 2 parts on 
each of the 3 bills that we deal with. 

The green sheets I was going to read, and the white sheets are 
attachments for your information. 

I know that you are short for time, and, with your permission, there- 
fore, I am going to go pretty fast through these green sheets and use 
my own judgment on what to cut out. 

The CuHatrman. Very well. And your entire statement will be 
included in the record, Dr. Baker. 

Mr. Baxer. Thank you, Mr. Chairman. 

H. R. 2308, which would modify section 4 of the Interstate Com- 
merce Act by granting blanket relief from its provisions to indirect- 
route railroads which, for competitive reasons, wish to meet the di- 
rect-route rates of other railroads. 

H. R. 3233, which would amend section 22 of the act by (1) repeal- 
ing, except in time of war or national emergency, its provisions which 
permit the performance of transport services for Federal, State, and 
municipal governments at special, reduced rates, and (2) making 
any such negotiated rates firm and unassailable. 

H. R. 3774, which would require contract carriers by motor vehicle 
to file with the Interstate Commerce Commission their actual rates 
or charges for transportation services, instead of only minimum rates 
as at present. 

Our association, as explained in greater detail in the attached 
statements covering each of the three bills, favors passage of H. R. 
2808 and H. R. 3774. We also favor passage of the first proposed 
change in H. R. 3233, but do not think an exemption for times of war 
and national emergency is necessary. We do not have a position on 
finality of section 22 rates. 

The association has not dealt with the issues involved in H. R. 
1066, which deals with the establishment of motor carrier through 
routes and joint rates, or in H. R. 5384, which deals with the cancella- 
tion of through rail routes, nor are either of these subjects being con- 
sidered at this time. 

We have under discussion in the association’s cooperative project 
the problems involved in H. R. 5523 and H. R. 5524, which deal with 
the ICC’s authority to consider the effect of proposed rates on other 
types of carriers, but do not now have, nor do we expect soon to have, 
a position on this subject. 

For the information of the subcommittee, TAA, which was organ- 
ized in 1935, is a nonprofit research and educational institution de- 
voting its efforts to the development and implementation of sound 
national policies aimed at the creation of the strongest possible trans- 
portation system under private ownership. 
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It is an organization of transportation and general business inter- 
ests of all kinds, including shippers, carriers and investors as well as 
individuals such as educators, lawyers and other professional men. 
As such, it is not concerned with the promotion of one form of trans- 
port against another, but seeks to represent what is best in the broad 
public interest. bis 

In establishing basic policies to guide our overall efforts to strengthen 
the Nation’s transportation system, we have set up a careful procedure 
to assure fair and thorough consideration of subjects before final posi- 
tions are taken. 

The procedure is briefly as follows: 

Issues are initially considered by eight special, permanent advisory 
vanels of experts representing users, investors, air, freight forwarder, 
lighway, pipeline, rail and water carriers. Recommendations of 
these panels are considered by a coordinating committee made up of 
panel chairmen and representatives, which seeks to reconcile differ- 
ences. 

The views of the panels are next reviewed by a noncarrier policy 
committee of the board which makes its own recommendations to the 
board of directors. The board, which represents a balanced cross- 
section of our general economic system, consisting of approximately 
100 members from industry, finance, and agriculture as well as trans- 
portation, then takes final action. 

In order to give the subcommittee and its staff the benefit of the 
careful study made of these three issues, you will note that we are sub- 
mitting a record of the action taken. It includes a discussion of the 
nature of the subject, a description of the action of the various panels 
and committees, and the final action taken by the board. 

This historical account of TAA action, which is shown on the white 
sheets attached, is for the record only, and I do not intend to read any 
of it at this time. I would like, however, to mention what our posi- 
tions are on these three specific bills and to elaborate very briefly on 
the reasons for taking them. 

H. R. 2808 ; section 4 and circuitous rail routes. 

TAA position: 

The board of directors of the Transportation Association of Amer- 
ica, after careful consideration of views of its eight permanent policy- 
formulating panels and policy committee, approved the following 
recommendation : 


Section 4 of the Interstate Commerce Act should be amended to eliminate the 
necessity of securing prior approval of the Commission for the publication of 
rates over circuitous routes equivalent to the going rates over direct routes of 
the same type of carrier when, in the managerial discretion of the carriers, such 
rates are necessary because of competitive factors. 


This proposal was supported by seven panels and was not opposed 
by the Kir Transport Panel, which had only an indirect interest. 

Comparison of TAA position with H. R. 2808: H. R. 2808 is aimed 
at accomplishing exactly what the above policy position of TAA is 
seeking, and it therefore has our full support. 

Reasons for TAA position: The purpose of TAA’s policy position 
is to expedite regulatory procedure and to afford relief from the heavy 
burden of paperwork that is required of the ICC, the railroads, and 
the shipping public as a result of the present restriction under section 
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4 on indirect-route rail versus direct- route rail competition, without 
interfering with the application of the primary long-and-short-haul 
clause principles. 

Every year millions of dollars are spent unnecessarily by shippers, 
railroads and the ICC collectively because of the restriction in section 
4 that prohibits railroads with indirect routes to meet rates of rail- 
roads with direct routes without going through the process of getting 
special approval from the Commission. 

This waste of time, money and man-hours results from several 
things: 

1. Carriers must prepare applications for such relief. 

2. The ICC must process and rule on these applications. 

3. Carriers must make extensive changes in tariffs showing their 
rates and applicable routes. 

4. Shippers must spend more time in a tariffs. 

Anyone familiar with railroad ts re are some 12,000 
of them—appreciates their extreme complexity. The layman couldn’t 
even start to use one. Even a rate man requires seve eral years to be- 
come proficient in using them. These tariffs, moreover, often run into 
hundreds of pages and are distributed by the thousands throughout 
all parts of the country. Preparing them is bad enough; reading and 
interpreting them is even worse. 

Whatever can be done to cut down on this very heavy volume of ad- 
ministrative redtape will be of tremendous value to shippers and car- 
riers alike. This is especially true if it can be done without loss of 
necessary information or without removing regulations that are needed 
in the public interest. 

As brought out in the attachment, railroads, and shippers have been 
working since 1951 to remove unnecessary tariff complications, but 
feel they are blocked by the section 4 restriction on indirect-route rail 
versus direct-route rail competition. They credit this restriction with 
as much as “50 percent of tariff complexity” caused primarily by the 
effect it has on the publishing of excessive routing tables in tariffs. 

Last year, a bill similar to H. R. 2808—but not identical in several 
important respects—was considered by the House Interstate and For- 
eign Commerce Committee. A number of transport groups, particu- 
larly water carriers, opposed the bill not because of objection to the 
stated purpose of tariff simplification and elimination of unnecessary 
administrative paperwork but because the wording of the bill, in their 
view, went beyond this intended purpose. The bill was not reported 
out of committee. 

This subject was then referred to TAA to see if it could, through its 
cooperative project, iron out these differences without destroying the 
objectives being sought and, at the same time, without weakening the 
basic substance of section 4. 

We found three specific areas where some changes in last year’s bill 
was desirable if the legislation is to receive general support from the 
transportation industry. Changes to resolve these differences were 
agreed upon and are now incorporated in H. R. 2808, the bill before the 
subcommittee. Specifically, they are: 

1. The objection that this legislation might permit an indirect-route 
railroad specifically to meet water or truck competition was resolved by 
limiting such a rate reduction to rail versus rail. 
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2. The objection from water carriers that once the indirect-route 
railroad put the lower rate into effect, it might use the lower earnings 
per mile on this route as grounds to support an entirely different rate 
reduction to rail-water competitive points was resolved by specifically 
prohibiting any such practice. 

3. The objection to elimination of the words “reasonably compensa- 
tory” because of fear that it could extend the application of the bill 
beyond mere relief for circuitous rail routes was resolved by restoring 
the words. 


I have gone to the trouble of pointing out this ironing-out process 
to emphasize the careful study that has gone into proposed legislation 
such as H. R. 2808 and to illustrate that it does not go beyond its in- 
tended purpose. While it is possible that some individual carrier or 
shipper interests may still express concern over this bill, mostly from 
fear that section 4 will be changed in substance, we believe such fears: 
are completely unwarranted. 

This bill, as presently worded, has the general support of the trans- 
portation industry. In addition to its sponsor—the ICC—it has the 
backing of the National Association of Railroad and Utilities Com- 
misstoners. It likewise is supported by shippers and carrier groups 
of all kinds, including truckers and water carriers. 

Here is an opportunity to improve our transport regulatory process 
without changing its purpose. We can cut out a lot of wasted time, 
effort, and costly paperwork and save millions of dollars—for the 
benefit of the shipping public, the carriers and the Government alike. 

We urge the subcommittee to recommend adoption of H. R. 2808 
in its present form. 

(Portion of statement not read by witness is as follows :) 


SecTIon 4 AND CrRcuITous RaIL Routes 
Nature of the subject 


The long-and-short-haul clause, which is applicable to railroads and other 
carriers subject to part I of the act and to domestic common carriers by water, 
makes it unlawful for any such carriers to charge more for “transportation of 
passengers, or of like kind of property, for a shorter than for a longer distance 
over the same line or route in the same direction, the shorter being included 
within the longer distance * * *.” The ICC now has authority to grant relief 
from the operation of this clause in special cases upon application of a carrier, 
subject to the limitation that any lower rate for the longer haul permitted to 
become effective as an exception to the clause must be reasonably compensatory. 

A great many fourth-section applications involve rail rate adjustments sought 
by railroads with circuitous routes which desire to meet the rate of their rail com- 
petitors. These are usually uncontested, but since the section consists of a pro- 
hibition that must be obeyed until relief is specifically granted, all of these cases 
have to be passed on by the Commission. A study of section 4 applications over a 
20-year period, 1930-50, showed that not one appearance was made by a carrier 
or shipper in opposition to the grant of relief specifically over indirect rail routes. 

Since 1951, railroads and shippers have been working diligently in a cooperative 
effort to remove unnecessary tariff complications. While this joint effort has 
brought about many improvements, members of the group felt by late 1953 that 
“further substantial improvement of freight tariffs was blocked by the require- 
ments and limitations imposed in connection with the granting of fourth section 
relief.” 

Those studying these tariff complications felt they could appreciably be solved 
by removing the present restrictions on indirect-route rail versus direct-route rail 
competition. In fact, these experts have said that “routing and the application 
of rates over indirect constitute 15 percent of tariff complexity.” 

In 1954 the railroads applied to the ICC for blanket relief from section 4 by ad- 
ministrative ruling for indirect-route rail versus direct-route rail competition. 
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This petition was supported by the National Industrial Traffic League. The 
league, after pointing out that voluminous routing tables cause most of the prob- 
lems—with representative tariffs consisting of well over 70 percent of routing 
pages—said: “the present tariff routing problem is to a very large extent— 
perhaps in its entirety—attributable to the imposition of varying limitations in 
connection with the grant of fourth section relief permitting circuitous lines to 
meet the rates of direct lines.” 

In May 1955 the ICC denied this petition on the ground that it had no statutory 
authority to grant such blanket relief. At the same time, the Commission recom- 
mended legislation which was implemented in H. R. 6208 to exclude from the 
application of section 4 rates of railroads operating over circuitous routes which 
wish to meet the rates of other railroads operating over direct routes. The ICC 
bill also removed the provision which required that section 4 rates be reasonably 
compensatory on the basis that it “no longer served any useful purpose.” 

The intended purpose of such legislation was to expedite procedure in such 
cases and to afford relief from the heavy burden of paperwork that is required to- 
day, and yet not change the application of the clause to other situations. The 
granting of blanket relief for indirect rail routes such as proposed does not mean 
relief for such routes from rate regulation. All railroad rates on indirect routes 
would still be subject to the basic restrictions against their being unreasonable or 
discriminatory. 
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The proposed legislation would provide relief for only indirect routes from the 
special and additional restrictions imposed by section 4. No changes are to be 
made in section 4 regulation for a direct route (A-D via Band C). Relief would 
be given to a railroad with an indirect route (A—D via E and F) who wants to 
meet the direct-route rate of another railroad. None of the rates that govern the 
movement of traffic to or from any of the points shown in the diagram above 
could be changed by granting this relief. Any such changes would be subject 
to complete rate regulation, including provisions of section 4. 

On January 14, 1957, a revised bill, H. R. 2808 (S. 987) was introduced at the 
request of the ICC. The Commission, in line with one of its legislative recom- 
mendations in its 70th annual report, was seeking statutory relief from sec- 
tion 4 for indirect-route rail versus direct-route rail competition, but emphasized 
that the bill “would not affect the primary purpose of the fourth section, i. e., 
control of departures from the long- and short-haul principle over direct routes.” 
The Commission, in support of this legislative proposal, also said: 

“Experience has shown that the public interest is not being served by the 
imposition of the restriction in question, and the history of its administration 
has proved it to be excessively burdensome to all concerned. It has resulted in 
disproportionate expenditures of time, labor, and funds in view of the relatively 
few instances where denial of section 4 relief has been warranted.” 


Action of the panels 


While the overall question of modifying or repealing the long- and short-haul 
clause has been studied by TAA in the past—with no board position taken— 
this was the first time that a specific proposal covering this particular phase of 
the objections raised by shippers or carriers to section 4 was put before the 
cooperative project. 

At a meeting of panel chairmen on July 25, 1956, it was agreed to include the 
proposal as embodied in H. R. 6208 on the work agenda for the year. At that 
time, it appeared that there was no objection to the stated purpose of the sug- 
gested change in section 4. The bill had been strongly endorsed by the NIT 
League as a “noncontroversial” measure. The railroads had accepted it, and the 
waterway and highway carriers’ major concern appeared to be that the depressed 
earnings on such circuitous routes might be used as a basis of justification for 
the reasonableness of rates reduced by railroads in other proceedings affecting 
intercarrier competition. It appeared that this might be remedied through the 
addition of a specific proviso to the bill that would prohibit such a practice. 

Following the July 25 meeting, a small committee was appointed by the chair- 
men of the User, Freight Forwarder, Highway Rail, and Waterway Panels 
which met in Washington on September 6. This committee worked out a re- 
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vision of the ICC bill which it recommended for panel action. The objections 
and proposed changes were as follows: 

(1) Some carriers feared that this legislation might permit an indirect-route 
railroad to meet a direct-route water or truck rate. This was resolved by limit- 
ing such a rate reduction to rail versus rail. 

(2) Water carriers wanted protection from the use of the lower earnings per 
mile on the indirect rail routes in future competitive rate cases, as outlined 
above. This was resolved by specifically prohibiting any such practice. 

(3) Objection to elimination of the words “reasonably compensatory” in the 
1956 bill was raised because of fear that it could extend the application of the 
bill beyond mere relief for circuitous rail routes. The words were restored. 

All panels then considered the proposal. Seven panels supported it (the User 
Panel with.one dissent from Mr. Lee J. Quasey of Chicago, Ill.), and the Air 
Transport Panel did not oppose it. 


Comment of the policy committee of the board 


The PCB recommended that the board of directors support amendment of 
section 4 (1) of the Interstate Commerce Act so as to eliminate the necessity 
of securing prior approval of the Commission for the publication of rates over 
circuitous routes equivalent to the going rates over direct routes of the same 
type of carrier when, in the managerial discretion of the carriers, such rates are 
necessary because of competitive factors; and H. R. 2808 of the 85th Congress 
which carries this out. 

Action by the board of directors 


The board approved the recommendation of the panels and its policy com- 
mittee and adopted the following policy position: 

“Section 4 of the Interstate Commerce Act should be amended to eliminate 
the necessity of securing prior approval of the Commission for the publication 
of rates over circuitous routes equivalent to the going rates over direct routes 
of the same type of carrier when, in the managerial discretion of the carriers, 
such rates are necessary because of competitive factors.” 


Mr. Baker. H. R. 32: 22 rates; TAA position: 
The board of direc aaa ee the Transportation Association of Amer- 
ca, after careful consideration of views of its eight permanent policy- 


formulating panels and policy committee, approved the following 
recommendation : 





Provisions of section 22 and related provisions in parts II, II, and IV of the 
Interstate Commerce Act permitting carriage of Government passengers and 
property free or at reduced rates be repealed. 


As an interpretation of this policy, the board has also approved the following: 

If the present provisions of section 22 applying to the transportation of Gov- 
ernment passengers and property free or at reduced rates is repealed, exemption 
from complying with rate publishing rules and regulations should be enacted 
only with respect to movements of traffic that should not be made public because 
they involved national security. 

When originally under consideration, all panels supported this pro- 
posal except the railroad and freight forwarder panels, which took 
no position. Since that time the Association of American Railroads 
has taken a position opposing any change in section 22, although the 
views of the other seven panels have not been changed. 

Comparison of TAA position with H. R. 3233 : H. R. 3233 consists 
of twoentirely separate parts. The first would repeal the present right 
of Federal, State, and munic ipal governments to receive special, re- 
duced rates from regulated carriers except in times of war or national 
emergency. ‘TAA’s position is very similar to this although we do not 
see the need for m: aking the exce ptions. We believe that present stat- 
utes give the ICC sufficient authority and flexibility to take care of the 
Government’ S emergency needs in ‘ratemaking. For security move- 
ments we recognize “the ‘desirability of keeping such rates secret, al- 
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though we feel the determination of these rates should be made sub- 
ject to ICC jurisdiction. 

The second part of H. R. 3233, which the ICC points out is not 
dependent on enactment of the first, would enable the appropriate 
agencies of the Government and the carriers to negotiate section 22 
rates on a firm and unassailable basis. TAA does not have a position 
on this particular proposal. 

Reasons for TAA position: The primary reason why the association 
believes that special section 22 rates should no longer be offered to 
Government agencies is that they tend to depress the-overall earnings 
of our regulated carrier industry, which, in turn, must try to recover 
any lost revenues through higher rates to the gener: al public. 

We do not think it is right that regulated carriers are governed by 
established rules and regulations for services offered to the general 
public and, at the same time, allowed to engage in completely 1 unreg- 
ulated competition for Government traffic which may run as high as 
10 percent of the total transport business. Today we have a double 
standard in transport regulation, one applicable to the general public 
that prohibits undue discrimination or preferential treatment, and 
one for the Government that permits discrimination and preferential 
treatment. 

While it is true that this right is a permissive one for the carriers, 
this becomes academic in a highly competitive industry such as trans- 
portation where many carriers are quite willing to undercut one an- 
other to get a share of the huge volume of Government traffic. Asa 
result, we find many carriers as well as non-Government shippers con- 
cerned about the progressive rate reductions that are characteristic of 
section 22 quotations. 

A major disadvantage of this privilege is the opportunity to abuse 
it if officials of the Government so desire. Furthermore, the right ex- 
tends to the State and municipal levels as well, which opens the door 
even wider to abuse. 

In talks with a number of Government traffic officials we have been 
advised that efforts have been made to correct any abuses that might 
have occurred in the past. In order to evaluate this claim and to give 
us an up-to-date picture of the current nature, scope and characteristics 
of section 22 quotations, we sent a questionnaire to a cross-section of 
our carrier members for their views. 

For the general information of the subcommittee, we should like 
to give you a brief analysis of the answers to our questionnaire. 

Replies were received from inland waterway, intercoastal, petroleum 
pipeline, freight forwarder, railroad and truck companies whose serv- 
ices cover all sections of the country. 

Nearly half of these carriers said they had ae section 22 quota- 
tions to a Government agency within the past year. Several truck 
companies who no longer “made quotations said that 1 rates on Govern- 
ment traffic have gone so low they stopped trying to compete. Most 
quotations were made to meet other quotations. Twelve carriers said 
they made them at the request of the Government, and seven initiated 
them. 

Ten Federal agencies were listed as recipients of section 22 quota- 
tions, with the Defense Department, General Services Administration, 
and the Agriculture Department heading the list. State and munic- 
ipal governments were also included. 
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In reply to a question whether section 22 rates were, on the whole, 
more remunerative to the carriers than commercial rates moving simi- 
lar traffic under comparable conditions, practically all those answer- 


ing said they were less remunerative. Three said they were about the 
same. None said they were more remunerative. 


A ratio of 2 to 1 said that the majority of their Government 
traffic, disregarding strictly military-type shipments, moved over 
section 22 rates. 

Many commodities were listed that move over section 22 rates, in- 
cluding both commercial type and military type. The former includes 
such things as dairy products, liquor, aluminum pigs and ingots, metal- 
lic ores, canned foods, household goods, machinery and clothing. 

According to the replies, all three basic types of commercial rates— 
class, exception to class, and commodity—were actually moving traffic 
between the affected points when section 22 negotiations began. In 
fact, the survey showed that section 22 rates were used in place of low 
published commodity rates as often as they were used in place of higher 
published class rates. A number of examples of this were given, with 
section 22 rates ranging from 5 percent to 35 percent below the com- 
modity rates on items such as foodstuffs, liquor and general freight. 

The replies to the question about whether the situation is better, 
the same or worse now than a year ago showed practically all saying 
it is about the same. 

(Further unread portion of witness’ statement is as follows :) 


SECTION 22 


NATURE OF THE SUBJECT 


Section 22 was a part of the original act to regulate commerce passed in 1887. 
This section permits carriers to grant, in their discretion, preferential treatment 
to particular classes of shippers and travelers, including Federal, State, and 
municipal governments. The Supreme Court of the United States has said the 
purpose of section 22 was to settle conclusively that preferred treatment to cer- 
tain types of passengers and shippers is not prohibited. 

The provisions of section 22 are voluntary, according to the letter of the sec- 
tion. Section 22 agreements are reached in various manners by the Federal Gov- 
ernment and the carriers. Public bidding, solicited tender by the carriers, and 
unsolicited tender have all been employed on occasion by the Government and 
carriers in determining a section 22 rate. Negotiated rates under section 22 are 
not published. 

During World War II the Government was the largest freight shipper and 
purchaser of passenger service in the country, and since the Korean war, has 
again been a large customer of the transportation agencies. The quantity of 
Government traffic, as well as the repeal of the land-grant rates, greatly increased 
the importance of section 22 in recent years. For years, it was assumed 
that rates negotiated under section 22 were not subject to reparation. However, 
following World War II, the Federal Government brought reparation proceedings 
for amounts estimated at $3 billion. The Government attacked the reasonable- 
ness of the tariff rates and any section 22 rates negotiated on the basis of such 
tariff rates. The examiner conducting the proceedings recommended that the 
suits brought by the Government be dismissed. It has been claimed by the rail- 
roads that a Government victory would bring economic disaster to them and 
possible Government ownership of the railroads. The reparation suits have intro- 
duced an element of instability under section 22 agreements, since the finality 
of section 22 contracts is being seriously questioned. If successful, they present 
4 possibility of extensive future litigation under section 22 agreements. The 
reparation suits have been one of the motivating factors behind the numerous 


proposals for repeal or revision of those provisions in section 22 referring to 
Government traffic. 
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one 


Two bills containing amendments to section 22, S. 2355 and S. 2653, were dis- 
cussed in the 82d Congress. S. 2355 was directed at establishing the finality of 
contracts entered into by common carriers and the United States Government 
under section 22, and S. 2653 was designed to prevent section 22 from applying to 
motor carriers transporting household goods for the Federal Government in 
interstate commerce. These bills were approved by the Senate Committee on 
Interstate and Foreign Commerce but objections in the Senate blocked their 
passage. 

As to the position of State and municipal bodies under section 22, the repeal of 
section 22 would have little effect. Material moving in interstate commerce for 
the States has been carried on commercial rates in many cases. In addition, a 
significant amount of material is purchased by the States on a delivered basis. 

As to intrastate commerce the State and local governments would remain free 
to negotiate reduced rates with carriers willing to enter into such agreements, 
except to the extent that intrastate rates may be modified by the ICC under sec- 
tion 13 (4) of the act. 

The Interstate Commerce Commission has taken the position that the Federal 
Government should pay the full tariff rates on property transported for it. 
In testimony before the Senate Committee on Interstate Commerce during the 
82d Congress representatives of railroads, bus, trucking, and waterway interests 
advocated revision of those provisions of section 22 affecting Government traffic 
in order to establish for the future the finality of section 22 quotations. Ship- 
pers, large shipper groups, and others have advocated repeal of the provisions 
of section 22 which give preferential treatment to the Government, on the grounds 
that section 22 agreements have decreased carrier revenue, resulting in neces- 
sarily increased rates being charged the general shipping public. The Senate 
Committee on Interstate and Foreign Commerce has suggested that if it is clearly 
shown that section 22 is placing an unreasonable burden upon the earriers, 
Congress should consider the possibility of repeal. 


ACTION OF THE PANELS 


In October 1952 the board of directors of the association raied the possibility 
of repealing those provisions of section 22 of part I of the act (and provisions 
of pts. II, III and IV, making sec. 22 applicable to common motor and water 
carriers and freight forwarders), which permit reduced rates for Government 
property. A background of the subject was subsequently sent to the panels with 
some correlative questions. 

At the coordinating committee meeting of January 6, 1953, the panel repre- 
sentatives indicated the positions that their panels had reached on section 22. 
The highway panel representative stated that his panel favored repeal of those 
provisions authorizing the carriage of Government property free or at reduced 
rates. User panel representatives also approved the proposal. The air panel 
representative stated that their panel would also probably favor repeal with 
respect to those provisions relating to the carriage of passengers as well as prop- 
erty. Only the railroad and freight forwarder representatives were of the 
opinion that opposition to the proposed repeal would be forthcoming from certain 
members of their panels. 

It was indicated that the opponents of repeal argued that section 22 provides 
a means for common carriers to obtain business which would otherwise go to 
contract carriers. A highway representative stated that under present ICC 
rules contract carriers are permitted to effect only long-term contracts and, there- 
fore, should not be able to deal with the Government on short-term contracts. 
Questions were also raised as to (1) the effect on certain intransit privileges 
possible under section 22, (2) whether removal of section 22 would have any 
effect on the speed of setting rates on Government traffic, particularly in war 
time; and (3) the advantages and disadvantages of having the carriers liable 
to reparation suits, in comparison with renegotiation to which carriers would 
probably be subject if section 22 were repealed. 

It was decided to refer the entire subject back to the panels, for a more specific 
consideration of the problem, asking the panel representatives to report on the 
following : 

1. Shall provisions in section 22 and related provisions in parts II, III, and IV 
of the Interstate Commerce Act authorizing common carriers to transport prop- 
erty of the United States, State and municipal governments free or at reduced 
rates be repealed? 

2. Shall the parts of section 22 applying to transportation of persons for United 
States, State and municipal governments also be repealed? 


Serpe: 


th 
ar 


we 
co 
we 


on 


of 





ts 


ip- 
ns 
ds 
BS - 
ite 
‘ly 
Ts, 


ity 
ns 
ter 
pnt 
ith 


re- 
- 4 
ose 
ced 
nel 
‘ith 
‘op- 
the 
ain 


des 
» to 
ICC 
ere- 
iets. 
ges 
any 
war 
able 
yuld 


cific 

the 
11V 
rop- 
uced 


ited 


a 


SURFACE TRANSPORTATION 99 


3. Shall there be some distinction made between the application of section 22 
in war and peace, or between military and peacetime commodities? 

4. If a panel is not in favor of repealing section 22, would it wish to offer any 
other suggestions, such as the establishment of the finality of section 22 contracts? 

At the coordinating committee meeting of January 12, the chairman and 
representatives of the panels reported the positions of their respective panels 
on the above four questions. The following panels strongly recommended affirm- 
ative answers to the first question: Air transport, highway, pipeline, waterway, 
user, investor. All of these panels also strongly supported an affirmative 
answer to question 2 above, except the waterway panel which took no position 
on this question. The railroad and freight forwarder panels took no position 
on either question. 

No panels recommended affirmative answers to questions 3 and 4. The pipeline 
panel recommended that question 3 be answered in the negative. 


COMMENTS OF THE POLICY COMMITTEE OF THE BOARD 


The policy board, after reviewing the panels’ positions stated: 

We recommend repeal of those provisions of section 22 and related provisions 
in parts II, III, and IV of the Interstate Commerce Act permitting carriage 
of Government passengers and property free or at reduced rates. As a matter 
of principle, we do not believe there is any reason why the Government as a 
shipper should have special treatment over private shippers. Nor do we believe 
that as a matter of public policy the Government and carriers should be permitted 
to cause instability of the rate structure by negotiating with carriers unpub- 
lished rates which can adversely affect private enterprise. 

There appears little doubt that in many instances low Government rates 
require higher rates to private industry than would otherwise be necessary. 


ACTION BY THE BOARD OF DIRECTORS 


The board of directors approved the following recommendation of the policy 
committee of the board: 


“Provisions of section 22 and related provisions in parts II, III, and IV of 
the Interstate Commerce Act permitting carriage of Government passengers 
and property free or at reduced rates be repealed.” 

In addition, the board of directors has approved an interpretation of TAA’s 
policy on section 22 of the Interstate Commerce Act, so as to meet the needs 
of Government security and emergency movements as follows: 

If the present provisions of section 22 applying to the transportation of 
Government passengers and property free or at reduced rates are repealed, 
exception from complying with rate publishing rules and regulations should 
be enacted only with respect to movements of traffic that should not be made 
public because they involve national security. 

Mr. Baker. Contract carrier rate regulation; TAA position: The 
TAA board of directors, after careful consideration of the views of its 
eight permanent policy-formulating panels and its policy committee, 
approved in 1958 the following rec commendation, with some members 
of the board dissenting: 

Contract motor and water carriers subject to the Interstate Commerce Act 
should be required to file, adhere to and make public the rates they actually 
charge. 

This proposal was approved by four panels and opposed by the 

waterway and pipeline panels. The freight forwarder panel took no 
position ‘while the highway panel presented conflicting recommenda- 
tions from its common and contract carrier groups. 

TAA’s board adopted this policy with the understanding that “it 
would not increase the jurisdiction of the ICC to regulate the level of 
contract carrier rates.” In other words, the Commission’s power 
would still be limited to the prescription of minimum rates. 

Comparison of TAA position with H. R. 3774: With the exception of 
one technical difference, the changes proposed by H. R. 3774 and those 
of the above policy position of TAA are identical. 
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The exception deals with the substitution of the word “change” for 
the word “reduction” in the fourth sentence of section 218 (a). We i in- 
terpret this to mean simply that 30 days’ notice would have to be given 
before any changes are made in contract carrier rates, whether up or 
down. At present the Interstate Commerce Act requires such notice 
only for proposed reductions in contract carrier rates. 

As shown in the attached historical account of our consideration of 
this subject, we would favor continuing the 30-day notice rule for con- 
tract carrier rate reductions, but would prefer to require only 1 day’s 
notice for increases. 

Reasons for TAA position: The reason why we believe contract ca 
riers should be required to file their actual rather than only minimum 

rates is to enable common carriers to compete with them on a more 
equitable basis. As the situation exists today, common carriers are 
often in the dark as to the rates that competing contract carriers are 
charging. 

To illustrate why this is so, let’s assume that a contract carrier has 
ICC authority to haul canned goods from Baltimore to New York, his 
primary contract being with a large firm that can offer him a large, 
guaranteed annual volume of business. This guaranteed traffic vol- 
ume permits the contract carrier to offer a rate that can’t be touched 
by common carriers, who could not get such a guaranty and would 
have to make the rate applicable to all its canned goods traffic between 
Baltimore and New York regardless of the expected 7 yearly volume. 

Once this contract carrier’s rate is filed with the Commission and 
becomes effective, the carrier can solicit for additional traffic from 
other New York firms and quote, without making public, any rate be- 
tween the low, filed minimum rate and the higher published common 
carrier rate. Furthermore, this contract carrier, with the backing of 
a decision last year by the United States Supreme Court that permits 
contract carriers to serve an unlimited number of shippers within the 
scope of their permits, can exploit this advantage to the fullest. 

Such a situation makes the common carriers vulnerable to losing so- 

called cream traffic and being left with the skim milk. Passage of 
lebintation such as H. R. 3774 would at least give the common carrier 
the opportunity to see just what rates are being offered by competing 
contract carriers. 

This change, as desirable as it is, does not, of course, solve the more 
complicated problem of just how far contract carriage should be per- 
mitted to go without getting into common carriage. This is dealt with 
in a separate bill, H. R. 5123. While TAA does not have a position 
on this question, we are working on it now in our cooperative project, 
and hope to find, in the very near future, some areas of agreement by 
the different groups directly interested in it. 

(Unread portion of witness’ statement, dealing with contract carrier 
regulation, is as follows :) 


CONTRACT CARRIER REGULATION 
NATURE OF THE SUBJECT 


A contract carrier is a for-hire carrier which in theory does not undertake to 
serve the general public as a common carrier does but instead limits its activi- 
ties to serving one or a few shippers under individual contracts or agreements.’ 





1 Secs. 203 (a) (15) and 302 (e) of the Interstate Commerce Act define contract motor 
with individual shippers is not always a clear one. It becomes more and more 
than common-carrier transportation under individual contracts or agreements. 
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Admittedly this distinction between serving the general public and contracting 
with individual shippers is not always a clear one. It becomes more and more 
blurred as the number of shippers served by a contract carrier increases. The 
Interstate Commerce Commission, when confronted with this difficulty, has at- 
tempted to put substance into the distinction by emphasizing and illustrating the 
types of specialized service which should be offered by contract carriers. Others 
attempting to make the distinction have said that true contract carriage consti- 
tutes a substitute for private carriage. 

The Motor Carrier Act of 1935, the legislation enacting Federal economic regu- 
lation of motor carriers, recognized contract carriers as a separate class of car- 
rier and subjected them to a less restrictive form of regulation than common 
motor carriers. When Congress in the Transportation Act of 1940 assigned the 
regulation of domestic water carriers to the Interstate Commerce Commission, 
the same procedure was followed.’ 

The regulation of contract motor and water carriers is similar to that of com- 
mon carriers of the same form of transportation in many respects. For example, 
both common and contract motor carriers are subject to the same statutory regu- 
lation relating to safety, carrier accounting, and reports to the Commission, con- 
solidations and acquisitions of control, the issuance of securities, and the 
revocation of operating authority, and to similar but less comprehensive regula- 
tion on insurance. 

As to controls over the right to operate, through the statutory language govern- 
ing the issuance of contract motor- and water-carrier permits differs from that 
relating to the issuance of common motor- and water-carrier certificates, under 
the Commissions’ interpretation of these provisions both types of carriers must 
produce evidence of need for the new service they propose to give under the re- 
quested operating authority. 

Through use of the power to grant or deny permits to operate, the Commission 
has made some effort to restrict contract-carrier operations, particularly those of 
motor contract carriers, to what it has called specialized service. The relatively 
small number of shippers served and commodities hauled by a carrier as well as 
the performance by such carrier of unusual physical services suited to its cus- 
tomers’ particular requirements have all been cited by the Commission as indi- 
eations of this kind of specialization and as a means of distinguishing contract 
earriage from the broader undertaking of common carriers. 

Some motor carriers seeking contract-carrier operating rights under the grand- 
father provisions* or the authorization of a new contract-carrier service have 
been classified as common carriers because of their lack of this specialization. 

In other cases where the nature of the operations of the shippers served has 
necessitated the issuance of a contract-motor-carrier permit to transport a great 
number of commodities, the Commission, in order that some specialization of 
service might be retained, has limited the kind of shippers that the carrier may 
serve. 

While the Commission’s approach has undoubtedly been tempered by certain 
provisions of the act which indicate a congressional intent to guard contract 
carriers against undue regulatory restrictions, its attempts to limit the scope 
of contract-motor-carrier service have been motivated by its belief that the pur- 
pose of Congress in regulating contract carriers was to guard against the deterio- 
ration of the service offered by their common motor-carrier competitors. Several 
decisions of the Commission contain statements to this effect. 

The major difference between the economic regulation of common and contract 
motor and water carriers is found in the field of rate regulation. On the one 
hand, the appropriate regulatory authority has power to prescribe the maximum, 
minimum, or exact rates to be charged by common carriers when the existing 
rates are found to be unreasonably high or low or to result in unduly discrimi- 
natory relationships between competing shippers, products, or localities. 

Contract motor and water carriers on the other hand are subject only to mini- 
mum rate regulation. Statutory provisions require that they file with the Inter- 
state Commerce Commission and keep open for inspection minimum rate sched- 
ules, and the Commission may order such minimum rates to be increased if they 





* There is virtually no contract carriage by railroads, and pipelines and freight forwarders 
are by statutory definition common carriers. See secs. 1 (3) (a) and 402 (a) (5) of the 
Interstate Commerce Act. 

® These provisions authorized the issuance of certificates and permits to common and 
contract motor and water carriers which could prove that they were in bona fide operation 
prior to Federal regulation, without requiring proof of the public convenience and necessity 
or consistency with the public interest of the service, See secs. 206 (a), 209 (a), and 
309 (f) of the Interstate Commerce Act. 
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are found to be unreasonably low. Reductions in the minimum rates can be made 
only after 30 days’ notice and are subject to suspension by the Commission upon 
complaint or on its own motion. While these contract carriers may not charge 
less than the filed minimum rates, they are free to charge more than such mini- 
mum rates to some shippers with whom they have contracts as long as the filed 
rates are actually maintained and charged on some part of their business.‘ 
Common carriers by all forms of transportation, however, must publish their 
actual rates and adhere to them in all cases. 

The Commission has taken little action under the statutory provisions for the 
regulation of contract-carrier rates. The few significant proceedings have in- 
volved interpretation of section 218 (b), the rule of ratemaking for contract motor 
carriers, which states, among other things, that contract-carrier minimum rates 
prescribed by the Commission shall give no undue advantage to contract motor 
carriers aS compared with competing common motor carriers: The Commission 
had held that this language does not require contract-carrier minimum rates to 
be raised to the level of common-motor-carrier rates so long as contract-carrier 
costs are lower than those of the common carriers. In so finding the Commis- 
sion relied on other provisions in section 218 (b) directing it, in prescribing con- 
tract carrier minimum rates, to consider contract carrier costs of service and 
the effect of such rates on the movement of contract carrier traffic. However, 
the ICC has recently recommended revising section 218 (b) so as to remove from 
contract carriers this rate advantage over common carriers. 

The character of contract-motor-carrier operations today varies considerably. 
Some contract carriers are close substitutes for private carriage serving only 
one or a few shippers under long-term contracts. These carriers often have spe- 
cialized equipment to suit the shipper’s needs and schedule their operations so 
as to be an integral part of the shipper’s manufacturing or distribution operation. 
Such service may involve transportation to or from remote or small noncom- 
petitive points which common carriers are not desirous of serving, or may require 
schedules tailored to the shipper’s needs that common carriers might be unable 
to provide. 

Other contract motor carriers serve great numbers of shippers and haul a great 
many diverse commodities, thus approximating the service offered by common car- 
riers. In such cases, contract carriers can compete for common-carrier business 
without being subjected to the regulatory restrictions imposed on common Ccar- 
riers. The common-carrier spokesmen emphasized the competitive advantage 
given to such contract carriers because of the fact that the actual contract-carrier 
rates charged particular shippers, as distinguished from the published minimum 
rates, cannot be ascertained, while the common carriers’ rates are open to the 
public. 

As to the extent to which contract motor carriers participate in for-hire inter- 
state transportation, the Interstate Commerce Commission staff has compiled 
some comparative statistics on common- and contract-motor-carrier operations 
derived from reports of the regulated carriers. In 1953 motor common carriers 
hauled some 56 billion ton-miles of freight, as compared to about 7.9 billion ton- 
miles for the contract carriers. 


ACTION OF THE PANELS 


The issues raised by this subject as presented to the panels were whether the 
present economic regulation of contract carriers should be modified in any way. 

There was no recommendation in the panels that the present economic regula- 
tion of surface contract carriers be removed. 


* The original Motor Carrier Act, in a section which is not sec. 218 (a) of the Interstate 
Commerce Act, authorized the Commission at its discretion to require the publication of the 
actual transportation contracts as well as the minimum rate schedules; and the Commis- 
sion, finding that some contract carriers had made a practice of publishing minimum rate 
schedules lower than any rates provided for in the contracts, was prepared to order that 
the contracts themselves be placed on public file. After contract carriers and some shippers 
had vigorously protested this proposed step, certain amendments were incorporated in the 
1940 Transportation Act. Sec. 218 (a). was amended to eliminate all reference to the 
publication of contracts, and language added to sec. 220 (a) prohibited the Commission 
from putting any contracts on public file except contracts containing rates which fail to 
conform to the appropriate minimum rate schedule and contracts involved in litigation 
before the Commission. At the same time, the words “actually maintained and charged” 
were added to sec. 218 (a) to describe the kind of minimum rates which must be filed and 
publishel in order to prevent contract carriers from publishing fictitious rates. The 
above-described changes were also written into secs. 306 (e) and 313 (b) of pt. II of the act 
and are applicable to contract water carriers. These amendments did not affect the Com- 
mission’s power under secs. 220 (a) and 313 (b) to order the filing with it of all contracts 
as long as they were not published. At the present time the Commission has exercised this 
authority only with respect to contracts of contract motor carriers. 
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Preliminary discussion in the coordinating committee on the detailed character 
of contract motor, air, water, and carrier regulation focused on three questions: 
First, whether contract-carrier regulation should be further tightened; second, 
whether it would be desirable to impose the same kind of regulation on all for- 
hire carriers; and lastly, whether transportation agencies should be allowed to 
conduct both common and contract operations, a practice presently severely re- 
stricted. 

The latter two suggestions were not explored further, and attention was di- 
rected to the three following proposals of the railroad panel designed to increase 
contract-carrier regulation. 

(1) Contract carriers by highway, water, and air should be required to publish 
just, reasonable, and nondiscriminatory rates and to adhere strictly to them, no 
change to be made therein except upon notice to the public such as is now 
required with respect to the minimum rates of contract motor and water carriers ; 

(2) The regulatory authority should be given power to prescribe for contract 
carriers just and reasonable rates which will not unjustly discriminate against 
persons or localities ; 

(3) Regulation of all contract carriers should be tightened by a statutory 
provision authorizing the granting of permits to enter business only where the 
proposed contract operation cannot adequately and economically be performed 
by existing common-carrier service. 

The User Panel did not approve the proposals as stated. It suggested as a 
substitute a modified form of proposal 1, to the effect that contract carriers be 
required to file and publish the actual (instead of only minimum) rates charged, 
to which rates they would be obliged to adhere until new rates had been filed 
and had become effective. Contract-carrier rate increases would be permitted 
to go into effect on 1 day’s notice; rate reductions on 30 days’ notice, the latter 
period to give the appropriate regulatory authority the opportunity to determine 
through the suspension procedure whether or not the reduced rates are unreason- 
ably low. The regulatory agencies would have power to prescribe minimum 
rates only, and this authority would be identical to that now exercised by the 
Interstate Commerce Commission over the minimum rates of contract motor and 
water carriers. 

It was the view of the User Panel that contract carriage has a definite place 
in the transportation scheme as a substitute for private carriage and that the 
restrictions as proposed by the Railroad Panel would result in the virtual elimi- 
nation of such carriage. While agreeable to the filing and publication of the 
actual rates of contract carriers, So as to give other types of transportation an 
opportunity to know what their competitors are charging, this panel opposed 
publication of the full contracts on the ground that they often contain trade 
information of a confidential nature.5 

The Railroad Panel, on reconsideration, adhered to its original three proposals. 
However, the panel stated that if the support of the Transportation Association 
of America could be obtained for the position of the User Panel, it would then 
be willing to modify its position to conform to the suggestions of the User Panel 
so far as proposals 1 and 2 are concerned. In any case, the Railroad Panel 
continued to advocate proposal 3 as an additional recommendation. 

The Air Transport and Investor Panels supported the User Panel proposal, 
while the Waterway Panel (with one dissent) and the Pipe Line Panel opposed 
further regulation of contract carriers (except for extension of the existing kind 
of contract-carrier regulation to air contract carriers). The Freight Forwarder 
Panel favored effective regulation of all contract carriers but took no position 
on the User Panel proposal. 

The Highway Panel report contains conflicting recommendations of the com- 
mon- and contract-carrier members of that panel. The common carriers’ position 
may be summarized as follows: 

1. In issuing any contract-motor-carrier permit the Interstate Commerce Com- 
mission should list in the permit the names of shippers who have shown a need 
for contract-carrier service, thus preventing the contract carrier involved from 
serving other shippers without obtaining a new permit. The Commission should 
also include in all permits a description of the kind of service being authorized. 

2. The prohibition of the publication of motor-contract-carrier contracts should 
be repealed. 


° The Interstate Commerce Commission has ordered that contract motor carrier contracts 
be filed with it. This permits the Commission staff to check the rates contained in such 
agreements against the filed and published minimum rate schedules. However, the act 
forbids the Commission to make the contracts public except under certain conditions. 
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8. Contract motor carriers should not, in cases where the Commission finds 
their operations have unlawfully changed from those of a contract carrier to 
those of a common carrier, be granted common-carrier certificates except after 
presenting proof of public convenience and necessity. This view was presumably 
put forward as the common carriers’ answer to a contract-carrier proposal made 
in the course of the Senate Resolution 50 hearings to the effect that automatic 
issuance of common-carrier certificates should be required whenever the Com- 
mission holds that a contract carrier has become a common ¢arrier. 

The contract-carrier members of the Highway Panel denied that there is any 
need for further regulation of contract motor carriers. These carriers contended 
that the present statutory provisions requiring them to publish and maintain 
reasonable minimum rates, coupled with the power of the Commission to prescribe 
reasonable minimum contract-carrier rates if the published rates are found un- 
reasonably low, furnish ample protection to common-carrier competitors. They 
pointed out also that the Commission can suspend reductions in contract-carrier 
rates and has authority to prevent unfair competitive practices on the part of 
contract carriers. 

In addition, the contract-motor carriers stated in the Highway Panel report 
that the Interstate Commerce Act should be amended both to permit contract 
carriers to compete more effectively with private carriers and to correct certain 
errors committed by the Commission in its administration of the existing law. 
The exact amendments desired are not specified. 


Comments of the policy committee of the board 


The policy committee of the board, after reviewing the panels’ positions, stated : 

“In our opinion the making public of minimum rates does not give common 
carriers the information they are entitled to have as to the exact charges of their 
for-hire competitors, and hence we favor this proposal. Such a change in the 
law would not increase the jurisdiction of the regulatory agencies to regulate 
the level of contract-carrier rates. Their power in this respect would remain 
limited to the prescription of minimum rates.” 

In summary, we proposed: “Contract motor and water carriers shall be re- 
quired to file, adhere to, and make public the rates they actually charge.” 


Action by the board of directors 


The board of directors of Transportation Association of America (with 
representatives of the water operators not voting or dissenting) agreed with the 
policy committee of the board and proposed that contract motor and water carriers 
be required to file, adhere to, and make public the rates they actually charge. 

Dr. Baker. Thank you, Mr. Chairman. 

I would be glad to answer any questions. 

The Cuarrman. Thank you very much, Dr. Baker. 

I think, in order to be sure that the record is clear on it, on page 2 
of your statement regarding H. R. 2808, you referred to a similar bill, 
though not identical, as considered by this committee last year, and 
that the bill was not reported out of committee. Then you say: “This 
subject was then referred to TAA.” , 

I am sure you did not mean to imply that our committee referred 
thisto TAA. 

Dr. Baker. I certainly did not, Mr. Chairman. { 

It was referred by the railroad panel within our cooperative project 
to the rest of the panel structure. 

The Cuarrman. I knew you did not mean that. 

Any questions? 

Mr. Rozerts. I would like to ask just one question, 

Over on page I-3 you state that— 

This bill, as presently worded, has the general support of the transportation 
industry. 

And in your last sentence in that paragraph you say : 

It likewise is supported by shippers and carrier groups of all kinds, including 
truckers and water carriers. 
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Now I -would like to know just what or ganizations you refer to 
there, Doctor, when you say “shippers and carrier groups of all kinds, 
including truc kers and water carriers.” 

Are you authorized to speak for these various groups? 

Dr. Baker. Not directly, sir. Some of them indirectly, and some 
not. 

This is a general statement at the end here, based on my knowledge, 
that you will hear from the National Industrial Traffic League and 
that they will support the bill. I believe several of the agricultural 
groups have no objection to it. 

Within our own organization, in this cooperative project, the high- 
way panel for instance does not actually take a position unless the 
executive committee of the American Trucking Associations takes that 
position. It has to be cleared through there before the panel can take 
the position, and they have taken the position officially with us. And 
in this case the American Waterways Operators support this position 
as well, and have stated that position to our waterway panel. So I feel 
safe in making this statement. 

Mr. Ropers. Well, I just wanted to inquire because evidently some 
of my people have not received word. 

Dr. Baker. This, I think, accounts for the last sentence in the para- 
eraphabove. The fourth paragraph from the end of the statement on 
H. R. 2808. It isan expectation of that. 

The Cuarrman. Any further questions? 

Thank you very much, Dr. Baker. We are very glad to have had 
this statement from you on behalf of the Transportation Association 
of America. 

We have a statement from Mr. Austin L. Roberts, Jr., general solici- 
tor, National Association of Railroad and Utilities Commissioners, in 
support of H. R. 2808 and H. R. 3233, requesting that it be filed for 
the record, and it will be filed. W e will include it in the record at 
this point. 

(The statement referred to is as follows :) 


STATEMENT OF AUSTIN L. ROBERTS, JR., GENERAL SOLICITOR, NATIONAL ASSOCIATION 
OF RAILROAD AND UTILITIES COMMISSIONERS, IN Support or H. R. 2808 anp 
H. R. 3233 


My name is Austin L. Roberts, Jr. I am general solicitor of the National 
Association of Railroad and Utilities Commissioners with offices at 5310 Inter- 
state Commerce Commission Building, Washington, D. C. I appear here on be- 
half of that association in support of H. R, 2808, a bill to amend paragraph (1) 
of section 4 of the Interstate Commerce Act and in support of the reduced-rate 
provision of H. R. 3233, which would amend section 22 of the act. 

The National Association of Railroad and Utilities Commissioners is a volun- 
tary organization embracing within its membership the members of the regu- 
latory commissions and boards of all the 48 States of the United States. These 
are the State agencies charged by statute with the duty of regulating the railroads 
operating in their respective States. The executive committee of the association, 
at a regular meeting held in Washington, D. C., on February 28, 1957, adopted 
the following resolution favoring the enactment of H. R. 2808: 


“RESOLUTION FAVORING ENACTMENT OF S. 937 AND H. R. 2808—S5rn Congress 


“Whereas this association’s special committee on tariff simplification, in con- 
junction with parallel committees representing the National Industrial Traffic 
League and the railroads of the United States, has made commendable progress 
toward simplifying and making tariffs of railroad freight rates more clear, 
definite, and uniform; and 
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“Whereas as the work of the association’s committee progressed, it beeame in- 
creasingly apparent that the program's major progress was being obstructed by 
the administration of section 4 of the Interstate Commerce Act, as it relates to 
circuitous railroad routes meeting the rates of direct railroad routes; and 

“Whereas several individual commissions, members of this association, and the 
National Industrial Traffic League supported an application which the railroads 
made to the Interstate Commerce Commission for blanket relief from the provi- 
sions of section 4, only insofar as it relates to circuitous railroad routes meeting 
the rates of direct railroad routes; and 

“Whereas the Interstate Commerce Commission, after due consideration, is- 
sued a report and order in which it declared its complete agreement with the 
objectives of the application, but found it necessary to deny the relief sought on 
the ground the Commission does not possess the requisite authority ; and 

“Whereas at the request of the Interstate Commerce Commission there has been 
introduced in the Congress S. 937 and H. R. 2808 which would amend section 4 
of the Interstate Commerce Act so as to permit the Commission to grant the relief 
sought and to remove the major obstruction to the program of tariff simplification 
being progressed by this association’s special committee on tariff simplification in 
conjunction with other cooperating committees; Now, therefore, be it 

“Resolved, That the executive committee of the National Association of Rail- 
road and Utilities Commissioners does hereby announce its support of S, 987 and 
H. R. 2808; and be it further 

Resolved, That the executive committee authorizes and directs the associa- 
tion’s representatives in the Washington office to advise the appropriate chairmen 
of committees and subcommittees of the House and the Senate that this asso- 
ciation supports S. 937 and H. R. 2808.” 

H. R. 2808 would amend section 4 of the act only insofar as it relates to cir- 
cuitous railroad routes meeting the rates of direct railroad routes. The fourth 
section, as it now stands, covers three types of situations: aggregate-of-inter- 
mediate rates, long-and-short-haul situations over direct routes, and long-and- 
short-haul situations over circuitous routes. H. R. 2808 would remove only the 
third type situation from the present application of the fourth section. It 
would not emasculate the fourth section, on the contrary it would only amend 
the section to remove from its coverage those situations which are most obstruc- 
tive and obnoxious to orderly tariff simplification and the administrative bur- 
dens of the Commission. Further, it does not appear that the public interest 
of the national transportation policy would suffer as a result of the enactment 
of H. R. 2808. 

ICC Docket Fourth Section Application No. 28580, Rates and Charges Over 
Circuitous Routes in the United States (decided April 26, 1955), involved an ap- 
plication for general relief from the provisions of section 4 with respect to all 
rates and charges so as to permit indirect routes to meet, without limitation 
of any kind, the rates and charges of the direct routes between the same points. 
In its report the Commission stated the case as follows: 

“Applicants point out that this request for blanket relief from all circuity 
limitations is the result of a study made by a joint committee of railroad traffic 
executives and representatives of the National Industrial Traffic League. They 
are jointly seeking ways and means to simplify and improve railroad tariffs. It 
is their consensus that circuity limitations are responsible for much tariff com- 
plexity, and they feel that further progress toward tariff simplification will be 
barred unless the wide variety of terms and conditions published to effectuate 
the circuity limitations can be completely removed. They maintain that the 
necessity for publishing lengthy and detailed routing instructions has increased 
the size of the tariffs manyfold, and the time and personnel costs required for 
extensive rate checks have added enormously to the carriers’ operating ex- 
penses. Additionally they submit that even where the rates are published with- 
out routing instructions, the great bulk of the traffic moves over established 
service routes which are usually well within the circuity limitations we gen- 
erally impose. Consequently, as a practical matter, they argue, the circuity limi- 
tations affect an extremely insignificant portion of all the traffic moving through- 
out the United States and weighing the inconvenience and expense involved to 
all concerned are not justified by any commensurate saving of carrier revenue.” 

Despite this practical and meritorious approach to the problem of simplifying 
tariffs and saving of carrier revenue, the Commission found it necessary to deny 
the application stating: 

“* * * we are sympathetic with the struggles of the carriers to simplify their 
tariffs and to better their economic status, and within legal bounds will proceed 
to authorize long-and-short-haul relief without unduly restrictive limitations 
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whenever the facts so warrant. Neither the carriers’ convenience in publish- 
ing tariffs nor our desire to afford them economic assistance, however, constitutes 
justification for the exercise by us of jurisdiction we do not possess.” (Italic 
added. ] 

In short, the Commission found itself in the position that if it granted the ap- 
plication it would be “repealing provisions of the statute by administrative fiat.” 
H. R. 2808 would remove the statutory barrier which was the sole grounds upon 
which the Commission based its denial of the application in FSA No, 28580. 

Further affirmative reason for favorable consideration of this legislation in- 
volves the burden placed upon the Commission in the administration of the 
fourth section as to circuity situations. In the Commission’s statement of justi- 
fication of H. R. 6208, 84th Congress, transmitted to the chairman of the House 
Committee on Interstate and Foreign Commerce, it was stated: 

“Experience has demonstrated that the public interest is not being served by 
the imposition of the restrictions in question. The history of their administra- 
tion has proven them to be excessively burdensome to all concerned. Together 
they have resulted in disproportionate expenditures of time, labor, and funds by 
both the carriers and the Commission in comparison with the relatively small 
benefits derived. Moreover, almost all of the dissatisfaction with section 4, 
which is expressed periodically by carriers and shippers alike, appears to stem 
from the same burdensome provisions” (Congressional Record, May 12, 1955, p. 
A3257). 

The Administration of the fourth section for indirect routes is burdensome and 
costly to the Commission and the public without compensating benefits in the 
public interest. 

CONCLUSIONS 


1. The enactment of H. R. 2808 will remove a major barrier in the path of 
further tariff simplifications, 

2. The enactment of H. R. 2808 will result in savings of the carriers’ time, 
labor, and funds. 

3. The enactment of H. R. 2808 will result in savings of Commission’s time, 
labor, and funds. 

4. The enactment of H. R. 2808, since it applies only to long-and-short-haul sit- 
uations over circuitous routes, will not affect the competitive situation between 
rail transportation and other forms of transportation. 

5. The public interest and the national ransportation policy will not be adverse- 
ly affected or jeopardized. 

Accordingly, the National Association of Railroad and Utilities Commissioners 
urges your favorable consideration of H. R. 2808. 

The second bill of interest to the association is H. R. 3233, to amend section 22 
of the Interstate Commerce Act. The national association in annual convention 
during 1956 adopted the following resolution : 


“RESOLUTION IN SupporT OF FEDERAL AND Strate REGULATORY JURISDICTION 
OveR RATES CHARGED BY COMMON CARRIERS FOR TRANSPORTATION SERVICES 
RENDERED TO AGENCIES OF THE FEDERAL GOVERN MENT 


“Whereas there is now before the National Congress H. R. 525 (the so-called 
Hinshaw bill) a bill to repeal section 22 of the Interstate Commerce Act which 
section now, in effect, exempts from Federal regulation rates on transportation 
performed for agencies of the Federal Government ; and 

“Whereas the provisions of section 22 of the Interstate Commerce Act are made 
applicable to transportation by motor and water carriers and freight forwarders 
by reference in parts 2, 3, and 4 of the Interstate Commerce Act; and 

Whereas the substantial and continuing abuse by agencies of the Federal 
xovernment of the provisions of this section of the Interstate Commerce Act 
has fostered unfair and destructive competitive practices among common carriers 
in violation of the specific terms, as well as the intent, of the national trans- 
portation policy ; and 

Whereas it is the general feeling among shipping interests in all industries 
that it is wrong for the freight of the Government to be handled by common 
carrier transportation companies at less than the tariff rates charged other 
shippers under similar conditions ; and 

Whereas the unwarranted lack of Federal control over interstate transporta- 
tion rates of common carriers when transporting for agencies of the Federal 
Government has fostered in such agencies an increasing disregard for the au- 
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thority of the State regulatory bodies to such extent that such Government 
agencies are demanding from common carriers secret, sealed competitive bids 
for intrastate transportation in open violation of the rules and regulations of 
many State commissions and the laws of those States ; and 

Whereas attempts by the individual States to preserve their rights to regulate 
intrastate transportation provided by common carriers to the Government agen- 
cies have resulted in the United States Department of Justice actively initiating 
or supporting or offering to support legal actions seeking to defeat State regula- 
tory supervision of such transportation by such carriers ; and 

Whereas such legal proceedings have already in California and Texas re- 
sulted in decisions unfavorable to State regulatory authority; and 

Whereas the just and fair State regulation of common carriers providing serv- 
ice to the Government agencies, including the military services, could have no 
bona fide adverse effect on the national defense in peacetime and could and would 
be overridden by proper Federal authority—without protest on the part of the 
States—in time of war or other national emergency ; and 

Whereas unified action of the States appears to be urgently needed to resist 
these unwarranted attempts to evade State authority: Therefore be it 

Resolved, That the National Association of Railroad and Utilities Commis- 
sioners supports the repeal of section 22 of the Interstate Commerce Act (and 
related sections in pts. 2, 3, and 4 of such act) as proposed in H. R. 525 provid- 
ing however, such safeguards, if any, which may be necessary to guard against 
diversion of Government traffic from regulated common carriers to unregulated 
carriers to the end that the movement of Government traffic under secret, un- 
known, and unpublished rates and charges will be discouraged ; and be it further 

Resolved, That the association strongly opposes the actions of agencies of the 
Federal Government in advocating, promoting, and supporting the evasion of 
State authority under the nebulous and wholly fictional claim of possible po- 
tential interference with the national defense; and be it further 

Resolved, That the association intervene in any proceeding before the Supreme 
Court involving the potential loss by a State of its regulatory powers in this 
field ; and be it further 

Resolved, That the attorneys for the association be authorized to appear be- 
fore the proper congressional committees and otherwise to transmit to the Con- 
gress the intent of this resolution. 

Section 22 of the Interstate Commerce Act permits agencies of the Federal 
Government to obtain transportation for property or persons at free or reduced 
rates, the rates for which are thereby exempt from regulation by the ICC. By 
reference, the provisions of this section are made applicable to parts 2, 3, and 
4 of the act relating to motor carriers, water carriers, and freight forwarders. 
The provision is openly preferential on its face and its effect compounded when 
it is remembered that the Federal Government is the largest shipper in the 
country. 

It is the view of our association that the “reduced rates” provision of section 
22 should be terminated and that transportation for agencies of the Federal 
Government should be under published tariff rates and charges. In other words, 
the Federal Government and commercial shippers should comply with the same 
set of rules. This was most tersely and appropriately stated by the late Joseph 
B. Eastman: 

“* * * The Government ought to pay the same rates for carriage of traffic 
as are paid by its own citizens who make up the country.” 

As this committee knows, the ICC is authorized under section 13 of the act 
to review intrastate rates fixed by the State regulatory commissions. The ICC 
has held that where the States are lower than those authorized for interstate 
application, the intrastate traffic does not contribute its just share to the revenue 
requirements of the carriers and thus constitutes unjust discrimination. Apply- 
ing this same theory to Government traffic under section 22, we can say that when 
section 22 rates are lower than the tariff rates, the Government is not contribut- 
ing its just share to the revenue requirements of the carriers and thus the Gov- 
ernment traffic unjustly discriminates against the commercial shipper. The 
Federal Government should have as great, if not greater, interest in preserving 
and fostering the national transportation policy as expressed in the Interstate 
Commerce Act as Should the commercial shipper. 

Amending the reduced-rates provision of section 22 as proposed in H. R. 3233 
would do simple equity; would subject Government agencies and commercial 
shippers to the same set of rules; and would remove the vehicle responsible for 
the unfair and destructive competitive practices, the like of which were respon- 
sible in large measure for the original enactment of the Interstate Commerce Act. 
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Accordingly our association recommends for your favorable consideration the 
reduced-rates amendment contained in H. R. 3233. 





NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS, 
Washington, D. C., April 18, 1957. 
Mr. Exton J. LAYTON, 
Clerk, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. LAyton: During hearings beginning April 2 before the Subcommittee 
on Transportation and Communication on transportation bills relating to rate- 
making, I submitted a statement on behalf of the National Association of Railroad 
and Utilities Commissioners in support of H. R. 2808, and in support of the 
reduced-rate amendment to section 22 of the Interstate Commerce Act contained 
in H. R. 3233. 

Since that time we have developed additional information with regard to H. R. 
2808, which I believe may assist the committee in its deliberations. I have con- 
densed this material in a supplemental statement, copy of which is attached. 

If the record of these hearings has not been closed, [ would appreciate it very 
much if this material could be included. 

Thanking you for your cooperation, I remain 

Sincerely yours, 
AusTIN L. Roserts, Jr., 
General Solicitor. 


SUPPLEMENTAL STATEMENT ON BEHALF OF THE NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 


With regard to H. R. 2808, which would amend section 4 of the Interstate Com- 
merce Act insofar as it relates to circuitous railroad routes meeting the rates of 
direct railroad routes, it might assist the committee to know of the policy and 
experience of the State regulatory commissions in administering similar State 
statutory provisions. 

The State commissions have much the same problem in administering their 
long- and short-haul statutes as confronts the ICC in administering section 4 (1). 
The States, in general, have found a satisfactory way to deal with it, namely, 
along the lines proposed in H. R. 2808. 

Thirty-eight of the forty-eight States have statutes or regulations similar to 
the provisions of section 4 (1) of the Interstate Commerce Act. In one State 
(Indiana) the statute specifically authorizes indirect routes to meet the rates of 
direct routes. In 6 States (Arizona, Missouri, Montana, Nevada, Tennessee, and 
Vermont) the long- and short-haul prohibition is absolute, and there is no 
authority to grant relief of any kind. The remaining 31 States have all found 
ways within the limits of their statutes or regulations to grant general relief per- 
mitting circuitous routes to meet the rates of direct routes. 

Quoted below is general rule No. 6 of the Georgia Public Service Commission, 
which is typical of the general relief granted by the States: 


“ALLOWED TO Meet SHortr Lines RAtEs 


“If between any two points in Georgia there are two or more routes, whether 
composed of the lines of one or more companies, the rate for any service via any 
of such routes between such points may be reduced to correspond with the lowest 
rate for similar service in effect between the said points without making reduc- 
tions at intermediate points.” 

Further, to demonstrate how long the States have been dealing realistically 
with the circnity situation, I refer you to Illinois Commerce Commission docket 
Ez parte 1139 and to the order therein issued June 26, 1913, in which the com- 
mission decreed that all Illinois lines— 

“* * * or any one or more of them having the longer line or route between 
any two common points wholly within the State of Illinois, are, and each of them 
is, hereby authorized to continue and to establish for the transportation of prop- 
erty between such common points, the rates concurrently carried by the shorter 
line or route without affecting the rate or rates at intermediate points on the 
longer line or route; and each or any of said common carriers having such longer 
line or route between such common points may charge less for the transportation 
of property over such longer line or route than it or they may or shall at the 
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same time charge for the transportation of like kind or property upon or over 
such longer line or route to any intermediate point; * * *.” 

Subsequently the Illinois Commission on July 7, 1931, reviewed the results of 
its action in Hz parte 1139 found that— 

“Over 18 years have elapsed since this order was issued and during that period 
the blanket authority given the earriers has been fully used and its soundness 
well established.” 

The commission then proceeded to issue general order No. 125 reaffirming its 
earlier action and making the general relief a part of its permanent regulatory 
structure. 

The CHarrMAn. May I inquire if there is anyone else that would 
like to file a statement ? 

Mr. R. E. Boyle, Jr., chairman, Southern Freight Association. 

Mr. Boyle, you are chairman of the Southern Freight Association. 


This is not clear to me. Is that part of the Association of American 
Railroads? 


STATEMENT OF R. E. BOYLE, JR., CHAIRMAN, SOUTHERN FREIGHT 
ASSOCIATION, ON BEHALF OF THE ASSOCIATION OF AMERICAN 
RAILROADS 


Mr. Boyte. No, sir; it is not part of the Association of American 
Railroads. It is one of the several regional freight rate associations. 
I appear here, however, in support of H. R. 2808 on behalf of all the 
railroads, that is, the Association of American Railroads. 

The CuarrMan. Very well. I wanted to have that clarification. 

You may proceed. We donot have much time. 

Mr. Boyie. My name is Robert E. Boyle, Jr., 101 Marietta Street, 
Atlanta 3, Ga. 

I am chairman of Southern Freight Association and Southern Clas- 
sification Committee. I serve also as chairman of the executive com- 
mittees of Southern Freight Association, Southern Classification Com- 
mittee, and Southern Weighing and Inspection Bureau. I appear here 
today, however, for the Association of American Railroads by author- 
ity of its board of directors. 

Mr. Chairman, in deference to your request for ream and assum- 
ing that my prepared statement will be made a part of your record, 
I will read only selected portions. 

The Cuarrman. Very well. And your entire statement will be in- 
cluded in the record. 

Mr. Boyte. Thank you. 

I will begin reading on the second page. 

The long and short haul clause of section 4 is a model of brevity 
and simplicity. It merely provides that it shall be unlawful to charge 
more for a shorter than for a longer distance over the same route in 
the.same direction, the shorter being included in the longer. 

But in its practical application this simple provision of the act is 
incredibly complex. 

I think this rule, especially as it applies to indirect routes, is perhaps 
the greatest single obstacle to the prompt and orderly adjustment of 
freight rates to meet the ever changing needs of commerce and in- 
dustry. And nothing contributes more to the complexity of freight 
tariffs nor to the delay and expense of actually making available to 
the shipping public rates which the railroads themselves want to estab- 
lish. 
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In submitting the proposed amendment to the Congress, the Inter- 
state Commerce Commission included an excellent statement of justi- 
fication. It is so clear and convincing that little can be added to its 
essentials. My testimony will be confined largely to an effort to ex- 
plain how the present long and short haul clause operates so far as 
indirect rail routes are concerned and the undue and needless burden 
it places on both the railroads and the shipping public. 

At this point it is well to say that the movement of freight over 
indirect routes does not result in wasteful transportation. Numerous 
reliable studies, including those made by the ICC Bureau of Transport 
Economics, the Federal Coordinator of Transportation and the Office 
of Defense Transportation show that, in the movement of all traffic by 
railroad, the average degree of circuity is less than 15 percent. As 
I shall point out later, this is far less than the Commission prescribes 
as a matter of course in granting fourth section relief. The relatively 
rare and occasional shipments which move via unduly circuitous routes 
are not of such consequence as to require the imposition of any special 
limitations. 

Compliance with the long- and short-haul rule via indirect routes 
operates to the serious hurt ‘of both railroads and the shipping public 
in three major respects, viz: The delay in making effective essential 
rate adjustments, the added complexity of freight ‘tariffs, and the im- 
position of considerable expense. 

Mr. Chairman, the following pages describe to the committee this 
burden of delay, complicated tariffs and the considerable expense, and 
I will skip over it and go to the next to the last page. 

In the beginning I stated that the simple long- and short-haul rule 
is incredibly complex in its application and effect. In recounting some 
of its evils, I have barely scratched the surface. 

I think few people realize that the rate structure of this country 
rests not upon compliance with the long- and short-haul provisions of 
section 4 but upon relief from it. Nothing resembling the present rate 
structure, tailored to the needs of agriculture and commerce and under 
which the country flourishes, would be possible without relief over in- 
direct routes. No rate revision of any magnitude, whether initiated 
by the railroads or prescribed by the Commission, would be practical 
or possible without relief. 

T imagine that, if the railroads attempted to comply literally and 
rigidly with the long- and short-haul rule via indirect routes, the 
Commission, the Congress and the public would not long stand for it. 
Since relief via indirect routes is essential to the maintenance of a fair, 
reasonable and just rate structure, why continue to impose upon the 
railroads, the shipping public and the Commission such an agonizing 
process of getting the relief ? 

Since the vast. majority of all applications for relief over indirect 
routes are granted, enactment of H. R. 2808 would really change 
nothing. In effect, this bill would do no more than accord the rail- 
roads substantially the same relief they have been getting the hard 
way. 

In the most extensive rate revision ever made, class rates have been 
revised under orders of the Interstate Commerce Commission. Upon 
application of the rail carriers for relief in connection with all rates 
over indirect routes, the Commission, after full hearing and investiga- 
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tion, granted unlimited circuity as to class rates, but expressed doubt 
it had authority to grant the same relief as to commodity rates. 

In lieu of gr anting unlimited circuity relief for commodity as well 
as class rates, the Commission has recommended to the Congress the 
sensible changes embraced by H. R. 2808. 

Today the long and short haul is inoperative as to class rates and all 
rates stated as a percentage of the first-class rates. There is no in- 
herent difference between class rates or classification exceptions rates, 
on the one hand, and commodity rates, on the other; certainly not in 
such degree as to warrant imposition of section 4 to the one and not the 
other. 

Application of the long- and short-haul rule over indirect routes 
benefits no one. To the contrary, it works to the hurt of all interested 
parties, whether they be shippers, the Commission, or the railroads. It 
has no curative or preventive value, only a nuisance value. 

Enactment of H. R. 2808 could not possibly harm anyone, whether 
shipper, receiver, or any competing form of transportation. The 
provisions of section 4 will continue in full force and effect via all 
direct routes. The bill states in very clear language that even over in- 
direct routes all rates will be subject to the standards of lawfulness 
set forth in other provisions of the act. Shippers, receivers, highway 
and water carriers—in fact, any interested party—will still find com- 
plete protection under all other sections of the Interstate Commerce 
Act, including the provisions against unreasonable rates or discrimi- 
natory rate practices. 

I thank you very much. 

The Cuatrman. Thank you very much, Mr. Boyle, for your brief 
statement and your explanation of this problem. 

Any questions / 

Would you give us an example, in connection with your statement 
here, as to the operation of section 4? The present law provides that 
it shall be unlawful to charge more for the shorter than for the 
longer distance over the same route in the same direction, the short 
being included in the long. 

Mr. Borie. Do you want an example of how that operates 

The CHarrmMAn. Yes. 

Mr. Boyte. As I said, it is an extremely complex thing. In its sim- 
plest form, over a straight line of railroad, from A to B, it provides 
that the charge at any intermediate point between A and B shall not 
exceed the charge to 5. 

However, there may be three or a dozen railroads operating from A 
to B, all with different mileage, and the short line does not neces- 
sarily mean the best. service line. 

Now when all of the other railroads come to meet the competition of 
the direct line from A to B they either have to observe A to B as the 
maximum rate over all of those routes or else seek relief. 

Now I can demonstrate that to you very easily. The most simple 
form of publishing freight rates is in the form of a mileage scale. The 
short distances between all points are immediately available to the 

tariff user. You can publish a mileage scale in a very small space in 
the tariffs, It is exceedingly simple. 

Now, under a mileage sc: ale, ever y shipper pays the same rate for the 
same distance. It has that advantage. 
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Now recently we had occasion to revise the rates on canned goods 
within the South and between the South, on the one hand, and other 
territories. 

To publish a mileage scale on perhaps one printed page in the tariff 
we had to compile this fourth-section application of 117 pages. This 
required one of our experts 75 hours to do the job after he had gotten all 
of the basic data from the many railroads. 

Now that is not exceptional. That is typical. We have that day in 
and day out, year in and year out. ‘The Commission has to deal with 
this. Itisa burden on the Commission. And after it is all over, who is 
helped ? 

Noone. 

I might say that while we were doing all this, our competitors whe 
were not bothered with section 4 probably made the rates effective 3 
months before we did, and we originated them. 

That is commonplace. 

The thing just has a nuisance value. 

The Cuairman. That iscommon carriers? 

Mr. Bortz. Yes, sir. 

Motor carriers time and again adopt railroad proposals and make 
them effective in their tariffs. The shippers are using them while we 
are struggling with this mess. 

Here is another small example: 

On glass bottles and fruit jars and so forth it became necessary to 
revise the rates, and I won't go into those details. It is sufficient to tell 
you that the entire glass industry got together and they submitted the 
scale of rates they wanted. After investigation by the railroads, all the 
railroads interested found that the scale was O. K. It perhaps would 
take 2 or 3 inches of type in a tariff to publish those rates between all 
points over a vast territory, and we could have done it very quickly. 
But before we could do it we prepared an application of 77 pages to 
go along with the tariff. That 1s day-in and day-out procedure. 

I am sorry I have perhaps taken a little too much time in answer to 
your question. 

The Cuarrman. No; you have not. I just wanted to get a little 
clearer picture of how the long- and short-haul elause operates. 

Now back to the simple part, if we can project any simplicity into 
this: 

If you have, as an example, a haul from Chicago to New Orleans 
then the long- and short-haul provision makes it unlawful to charge 
more from Chicago to St. Louis than it does from Chicago to New 
Orleans. 

Mr. Boyre. That is right. 

The Cuatrman. And then the distance from Chicago to St. Louis is 
included in the Chicago to New Orleans. 

Mr. Borie. That is right. 

The Cuatrman. Now I had the impression that the greater weight 
of testimony in regard to this was its effect on circuitous routes. 

Mr. Boyz. That is the only effect it will have. 

Under this bill there will be no attempt over the direct line Chicago 
to New Orleans to maintain any higher than the New Orleans rate 
at any intermediate point. It is merely when you route through 
Birmingham and down to New Orleans, for example. 
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The Cuarrman. Well, I wanted to be sure, as I understand the 
situation, that the small communities on a route would not be penal- 
ized by this amendment. 

Mr. Boyte. Oh, no. 

Mr. Chairman, it wouldn’t change a thing in the world except re- 
lieve us of this intolerable burden because we get all the relief and 
we have been for years. This is a shortcut to relieve us. That is all. 
The Commission grants this relief as a matter of course. 

The CHarrmMan. Well, it would put you in a better position to meet 
your competitor; would it not? 

Mr. Boye. No; except that we could act quicker. 

The CuatrmMan. You said it took you a long time to work it out, 
and in the meantime your competitor grabbed it off and went to busi- 
ness with it. 

Mr. Bortz. That is true to that extent. 

I said, “Except that we could act more quickly.” 

The CuatrmMan. How long does it take to get one of those simple 
things through that you have up there? 

Mr. Boyie. Get them through the Commission ? 

The Cuarrman. Yes. 

Mr. Boyte. It is automatic. They are filed, and, unless the Com- 
mission finds something wrong with it, it is automatic in 30 days. 

The Cuarrman. And it will not cost the shipping public any more 
than they are now paying? 

Mr. Boye. Oh, no. It will be a relief to the shipping public be- 
cause they will get their rate revisions quicker. 

The Cuarrman. Thank you very much, Mr. Boyle. We appreciate 
having your testimony. 

Mr. Bortz. Thank you. 

(The full statement of Mr. Boyle is as follows:) 


STATEMENT BY R. E. Boyle, Jr., ON BEHALF OF THE ASSOCIATION OF AMERICAN 
RATLROADS IN Support oF H. R. 2808 


My name is Robert E. Boyle, Jr., 101 Marietta Street, Atlanta 3, Ga. I am 
chairman of Southern Freight Association and Southern Classification Commit- 
tee. I serve also as chairman of the executive committees of Southern Freight 
Association, Southern Classification Committee, and Southern Weighing and 
Inspection Bureau. I appear here today, however, for the Association of Ameri- 
ean Railroads by authority of its board of directors. That association is a 
voluntary, unincorporated organization including in its membership railroad 
companies operating more than 95 percent of the total railroad mileage in this 
country and having operating revenues which are more than 95 percent of the 
total railroad operating revenues. 

The Southern Freight Association functions under section 5 (a) of the Inter- 
state Commerce Act as a sort of clearinghouse for all changes and adjustments 
in rail freight rates within, from, to, or thru southern territory. We also act 
as tariff-publishing agent for the railroads and maintain an extensive organiza- 
tion for that purpose. Presently we compile and distribute freight tariffs which 
in the aggregate exceed 30,000 pages per annum. In all essentials the Southern 
Freight Association is similar to like railroad organizations in eastern and 
western territories. 

I appear in support of H. R. 2808, a bill advocated by the Interstate Commerce 
Commission to amend the long- and short-haul rule of section 4 of the Interstate 
Commerce Act. This bill would permit carriers operating over an indirect line 
or route to meet the charges of the same type of carrier operating over a more 
direct line or route to or from competitive points, subject however, to all the 
standards of lawfulness set forth in the act. 

My statement will primarily concern the problems of railroads in the South 
and their patrons. But I should emphasize that these problems are typical and 
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fully representative of those of all railroads and shippers in every other section 
of the country. 

The long and short haul clause of section 4 is a model of brevity and simplicity. 
It merely provides that it shall be unlawful to charge more for a shorter than 
for a longer distance over the same route in the same direction, the shorter being 
included in the longer. But in its practical application this simple provision of 
the act is incredibly complex. I think this rule, especially as it applies to in- 
direct routes, is perhaps the greatest single obstacle to the prompt and orderly 
adjustment of freight rates to meet the ever-changing needs of commerce and 
industry. And nothing contributes more to the complexity of freight tariffs, nor 
to the delay and expense of actually making available to the shipping public rates 
which the railroads themselves want to establish. 

In submitting the proposed amendment to the Congress, the Interstate Com- 
merece Commission included an excellent statement of justification. It is so 
clear and convincing that little can be added to its essentials. My testimony 
will be confined largely to an effort to explain how the present long and short 
haul clause operates so far as indirect rail routes are concerned and the undue 
and needless burden it places on both the railroads and the shipping public. 

At this point it is well to say that the movement of freight over indirect routes 
does not result in wasteful transportation. Numerous reliable studies, including 
those made by the ICC Bureau of Transport Economics, the Federal Coordinator 
of Transportation, and the Office of Defense Transportation show that, in the 
movement of all traffic by railroad, the average degree of circuity is less than 
15 percent. As I shall point out later, this is far less than the Commission pre- 
scribes as a matter of course in granting fourth-section relief. The relatively 
rare and occasional shipments which move via unduly circuitous routes are not of 
such consequence as to require the imposition of any special limitations. 

Compliance with the long- and short-haul rule via indirect routes operates 
to the serious hurt of both railroads and the shipping public in three major re- 
spects, viz, the delay in making effective essential rate adjustments, the added 
complexity of freight tariffs, and the imposition of considerable expense. I shall 
consider these separately. 

(a) The delay in making effective essential rate adjustments will be reduced 
by H. R. 2808 

One of the most adverse effects of section 4 is the delay in making effective new 
or revised rates after they have been cleared for publication. Where rate changes 
are contingent upon relief from section 4, there is invariably a time lag awaiting 
the drafting of an application for relief. The preparation of a fourth-section 
application is a laborious and tedious process. The application must conform to 
certain standards or rules; it must describe in considerable detail the precise re- 
lief desired and set forth full and convincing justification therefor; show nu- 
merous examples of representative departures over indirect routes; the highest 
and lowest rated intermediate points via such routes with maps and charts illus- 
trating typical departures from the long- and short-haul rule. Frequently a com- 
petent man requires a full day and even longer to do the research and checking 
necessary to develop a single departure example. Bearing in mind that each 
application usually requires charts and maps demonstrating numerous departure 
examples, it is apparent that the time and labor of preparing an application for 
relief essential to the normal adjustment of rates is very considerable. 

To determine with reasonable accuracy the delay in making effective rate ad- 
justments which had been approved for publication, we selected the month of 
November 1956 because our backlog was nearer current than for many years. 
In that month the Southern Freight Association filed with the Interstate Com- 
merce Commission 69 separate applications for relief from the provisions of sec- 
tion 4. Depending upon degree of complexity and the scope of each applica- 
tion, it required from 7 days to almost 1 year after authorization of the rates, 
to assemble all the technical data and to draft and fille the application. The 
average timelag involved in preparation of these 69 applications was 126.85 
calendar days or a little more than 4 months after the involved rates were an- 
thorized for publication. Enactment of H. R. 2808 would not eliminate, but it 
would greatly alleviate this burden on agriculture, commerce, industry, and the 
railroads. In fact, I am confident that if relieved of operation of the long- and 
short-haul rule over indirect routes, my office could reduce the average delay 
oecasioned by drafting fourth-section applications from 126 days to not more 
than 60 days and very probably to 30 days. It would be idle to suggest that the 
answer to present delay in drafting applications is the employment of a greater 
force. Men competent for this work are not to be had. 
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(b) The present complexity of freight tariffs would be relieved by H. R. 2808 

Needless complexity, confusion, and heavy expense are added to the publica- 
tion and use of freight tariffs by the operation of the long and short haul clause 
over indirect routes. One example, different only in degree from thousands, will 
serve to illustrate: Some years ago, by reason of certain orders of the Interstate 
Commerce Commission, it became necessary to overhaul the rates on lumber be- 
tween southwestern and southern territories in order to bring them into general 
conformity with the requirements of section 4 of the act. As is always the case 
in revisions of such magnitude, there were conflicting interests among the rail- 
roads, among the shippers and between the two groups. After tedious negotia- 
tion and compromise, a science of rates acceptable to both shippers and carriers 
was worked out. 

The railroads filed appropriate applications for relief necessary to make effec- 
tive the approved rates. The applications were based almost entirely on the 
need for relief via indirect routes. No one protested the relief sought and after 
6 months the Commission issued an order granting temporary relief. The rates 
were published in two tariffs, one applicable westbound and the other eastbound, 
both effective May 31, 1945. These tariffs were relatively simple of application 
and carried certain routing provisions satisfactory to both shippers and carriers. 
Later, on March 14, 1947, the Interstate Commerce Commission rendered its for- 
mal report and order on the same applications in connection with which it had 
granted temporary relief 3 years earlier. The Commission found no fault with 
the rates which, in the meanwhile, had been moving traffic to the satisfaction of 
all concerned. And the Commission granted permanent relief via indirect routes 
but circumscribed such relief with exceptionally complicated limitations as foi- 
lows, and I quote from page 232 of volume 268 I. C. C.: 

“(3) That the relief authorized herein shall not apply to circuitous lines or 
routes when the distances over the short tariff lines or routes are as shown in 
column 1 below and the distances over the circuitous lines or routes exceed those 
shown opposite in column 2 below, except that where the short-line distance is 
160 miles or more, relief shall apply to lines or routes that are not more than 60 
percent circuitous in connection with rates which yield revenue of not less than 
6 mills per ton per mile, based on rates in effect prior to the increases authorized 
in 1946, for the actual distances over such lines or routes: 


“Column 1 Column 2 
150 miles and less 170 percent of column 1 
151 to 170 miles 255 miles 
171 to 1,000 miles ; 150 percent of column 1 
1,000 to 1,125 miles 1,500 miles 
Over 1,125 miles 13314 percent of column 1” 


What it cost in time, effort, and money to comply with this order, no one 
knows. My records are incomplete, but I do have record of at least 5 joint meet- 
ings of the southern and southwestern railroads totaling 539 man-days’ attend- 
ance. An estimate of the cost of salaries, travel, and living expense would be 
pure speculation, but it was enormous. Compliance with the order in the west- 
bound tariff required 340 printed tariff pages, which cost my organization about 
$12,000 for compilation and printing alone. And each time this tariff is re- 
issued it costs us at least $3,000 to bring forward the unnecessary and undesirable 
routing limitations. I have given some idea of the task and the cost of preparing 
the westbound tariff. I do not have figures as to cost of compliance with the 
order as to eastbound rates, but it is reasonable to assume they were relatively 
the same as westbound. I do find that 128 additional printed pages were added 
to the eastbound tariff. 

Quite apart from the waste of effort and money, the most distressing conse- 
quence has been the undue complication of the tariffs. Without burdening you 
with the details, it is sufficient to say that the tariffs which originally were fairly 
simple of application, became extremely complicated. No one wanted this. No 
one asked for it. It benefits no one. It may be fairly and accurately stated that 
the net result has been nothing more than economic waste in the form of vastly 
more complicated tariffs and a needless burden on the tariff users, shippers, and 
carriers alike. 

Admittedly, the example I have cited is an extreme and aggravated case, but if 
the time and patience of this committee permitted, I could refer to hundreds 
of others. In any event, it is not exaggeration or overstatement to say, that year 
after year, the annual toll of delay, confusion, waste effort and expense is far 
greater, in the aggregate, than occasioned by the one example mentioned. 
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(c) Savings in time and money could be made under H. R. 2808 


The amount of money expended to comply with the long- and short-haul rule 
via indirect routes cannot be computed or even estimated with any degree of 
accuracy. Added tariff costs alone are enormous, running at least into the 
hundreds of thousands of dollars. The time and effort spent by railroad traffic 
officers and their staffs on fourth-section problems is beyond the imagination. I 
can give accurate cost figures as to a very small segment of the railroad industry, 
viz, the out-of-pocket costs in my own organization. Our staff dealing solely with 
fourth-section matters consists of 6 competent men and 1 typist. Annual salaries 
paid these people amount to $34,889.93. Printing, postage, and other direct 
incidental costs last year, were $6,253.98, making the total $41,143.91. Add 
overtime pay, the heavy railroad retirement tax, health and welfare benefits, 
coming wage increases and the cost easily reaches $50,000 per annum. It costs the 
individual member railroads at least as much and probably more, because they 
work up and supply our organization with the basic data incorporated in our 
applications. Thus, the out-of-pocket cost to southern railroads of filing applica- 
tions for relief from section 4 of the act is not less than $100,000 per annum. 

In 1956 the railroads filed with the Interstate Commerce Commission a total of 
1,573 applications, of which the Southern Freight Association filed 489. We 
have reason to believe our costs are lower than in other rate jurisdictions. But 
assuming the average cost per application for all railroads to be the same as in 
the South, the railroads last year spent $326,679 on the preparation of fourth- 
section applications alone. But this is small compared with hidden and unknown 
costs such as translation of circuity limitations into tariffs, compilation and print- 
ing costs, added time spent by tariff users, and certain other very heavy costs 
which I will not burden you with. The overall cost of compliance with the long- 
and short-haul rule is staggering. Whatever the total cost may be, a careful 
survey by my staff indicates the out-of-pocket costs to southern railroads I have 
mentioned would be cut 48.4 percent if H. R. 2808 becomes law. I believe the 
estimate made by my staff is far too conservative, and in my best judgment, based 
upon long experience, overall costs would be reduced two-thirds. And I believe 
this figure would apply to the railroads as a whole. 

Before concluding this testimony, I would like to point out that, very often, 
operation of the present law borders on the ridiculous. A case in point is the 
transfer of rates from one tariff to another. In docket 28300, the Interstate 
Commerce Commission prescribed a uniform seale of class rates between all 
points in the United States east of the Rocky Mountains. In order that the old 
system of class rates might be canceled, the railroads have for several years 
been engaged in transferring to new and more modern tariffs the old exceptions 
ratings and commodity-column rates governed by the old class rates. Often this 
may be done by simply translating the old rates into a percentage of the uniform 
first-class rates, which is a very simple operation requiring no fourth section 
relief. As to other rates which cannot be expressed as a percentage of the uni- 
form first class, they are lifted verbatim from the old system of tariffs into the 
new and made subject to the docket 28300 rate-basis numbers and grouping. 
The rates are not changed. Yet, by the simple transfer from one tariff to another, 
fourth section relief is lost and application must be filed for exactly the 
same relief. 

The most simple method of publishing rates is in the form of a mileage 
scale applicable to short line rail distances, especially since the ratemaking dis- 
tance between every point east of the Rocky Mountains is easily and quickly 
determined by the tariff user. Mileage rates have the added virtue of according 
every shipper and receiver the same rate for the same distance. Mileage scales 
are frequently made use of in extensive general rate revisions between all points 
throughout a territory or several territories. Typical is the recent revision of 
rates on canned goods within southern territory and between the South and 
other territories. All of the rates, including the extensive commodity descrip- 
tion, could be published on two printed tariff pages. But to publish them it was 
also necessary to file with the Interstate Commerce Commission a fourth section 
application of 117 pages which took an exceptionally competent man 75 hours of 
overtime to compile. 

I mentioned the transfer of rates from the old to the new system of tariffs 
resulting from the 28300 revision. Among the hundreds of commodities involved 
were glass bottles, fruit jars, jelly glasses, etc. The shippers would not be satis- 
fied with any percentage of the uniform class rates high enough to preserve 
carriers’ revenue, but they finally devised a mileage scale which was acceptable 
to the railroads. Publication of the rate scale was very simple, but we had to 
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draft and file a fourth section application of 77 pages. It makes little sense that 
the railroads should have to file a 77-page application to make effective a mile- 
age scale of rates which is wholly acceptable to all interested parties and which 
affords every shipper the same rate for the short line distance between all points. 

While on this subject, I might say that on occasion we even have to file applica- 
tion for relief from the long- and short-haul rule to correct mis-spelling of the 
name of a town. 

The examples I have referred to are by no means uncommon or isolated. 
They are indeed commonplace and typical of the many which confront us day by 
day, year in and year out. I have a copy of each of the fourth-section applica- 
tions mentioned if they are of any value to the committee. 

In the beginning I stated that the simple long- and short-haul rule is incredibly 
complex in its application and effect. In recounting some of its evils, I have bare- 
ly scratched the surface. I think few people realize that the rate structure of this 
country rests, not upon compiance with the long- and short-haul provisions of 
section 4, but upon relief from it. Nothing resembling the present rate structure, 
tailored to the needs of agriculture and commerce and under which the country 
flourishes, would be possible without relief over indirect routes. No rate revi- 
sion of any magnitude, whether initiated by the railroads or prescribed by the 
Commission would be practical or possible without relief. I imagine that if the 
railroads attempted to comply literally and rigidly with the long- and short- 
haul rule via indirect routes, the Commission, the Congress, and the public 
would not long stand for it. Since relief via indirect routes is essential to the 
maintenance of a fair, reasonable, and just rate structure, why continue to im- 
pose upon the railroads, the shipping public, and the Commission such an agoniz- 
ing process of getting the relief? 

Since the vast majority of all applications for relief over indirect routes are 
granted, enactment of H. R. 2808 would really change nothing. In effect, this 
bill would do no more than accord the railroads substantially the same relief 
they have been getting the hard way. 

In the most extensive rate revision ever made, class rates have been revised 
under orders of the Interstate Commerce Commission. Upon application of 
the rail carriers for relief in connection with all rates over indirect routes, the 
Commission, after full hearing and investigation, granted unlimited circuity as 
to class rates, but expressed doubt it had authority to grant the same relief as 
to commodity rates. In lieu of granting unlimited circuity relief for commodity 
as well as class rates, the Commission has recommended to the Congress the 
sensible changes embraced by H. R. 2808. Today the long and short haul is in- 
operative as to class rates and all rates stated as a percentage of the first-class 
rates. There is no inherent difference between class rates or classification- 
exceptions rates on the one hand, and commodity rates on the other, certainly 
not in such degree as to warrant imposition of section 4 to the one and not the 
other. 

Application of the long- and short-haul rule over indirect routes benefits no 
one. To the contrary, it works to the hurt of all interested parties, whether 
they be shippers, the Commission, or the railroads. It has no curative or pre- 
ventive value; only a nuisance value. 

Enactment of H. R. 2808 could not possibly harm anyone, whether shipper, 
receiver, or any competing form of transportation. The provisions of section 4 
will continue in full force and effect via all direct routes. The bill states in 
very clear language that even over indirect routes all rates will be subject to the 
standards of lawfulness set forth in other provisions of the act. Shippers, re- 
ceivers, highway, and water carriers, in fact, any interested party, will still find 
complete protection under all other sections of the Interstate Commerce Act, 
including the provisions against unreasonable rates or discriminatory rate 
practices. 

If my testimony has in any way implied complaint or criticism of the Inter- 
state Commerce Commission, I would like to dispel such an impression. The 
fact is, we find the Commission and its fourth section staff to be understanding, 
competent, and diligent. Without the efficient and cooperative administration 
of section 4 by the Commission and its staff, we would be in an even worse 
plight. 


The CuHairMANn. The Chair is in receipt of a statement from Upper 
Mississippi Waterway Association. 
The statement is filed for the record. 
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(The statement referred to is as follows:) 


UppreR MISSISSIPPI WATERWAY ASSOCIATION, INC., 
Minneapolis, April 1, 1957. 
Re H. R. 5523 and H. R. 5524. 
Hon. OREN HARRIs, 
Chairman, Subcommittee on Transportation and Communications, 
House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 


DeaR CHAIRMAN Hargis: This statement is respectfully submitted for inclu- 
sion in the record in opposition to the above-cited bills. As a pertinent part of 
this statement there is attached a list of the membership in this association on 
whose behalf the statement is submitted. Attention is directed to the fact that 
of the 130 members of this association, only 12 are inland river carriers. A great 
majority are shippers and receivers of freight by means of river transportation. 

At the annual meeting of members of the association on October 5, 1956, the 
following resolution was adopted: 

“H. R. 6141, 84th Congress, Transportation Amendment Act of 1955. The 
above cited proposed legislation was introduced in May 1955, at the request of 
Secretary of Commerce Weeks, Chairman of the Cabinet Committee on Transport 
Policy and Organization. 

“During 1956, lengthy hearings were held by the Transportation and Com- 
munications Subcommittee of the House Committee on Interstate and Foreign 
Commerce. A report on the bill was not made by that committee. 

“On October 5, 1955, this association adopted a resolution strongly opposing 
enactment of this legislation, which, by amending the Interstate Commerce Act, 
would have permitted the railroads to destroy waterway and other forms of 
competing transportation. 

“It is now understood that the Association of American Railroads intends to 
abandon the Cabinet Committee proposals and the above-mentioned legislation, 
in large part, and to concentrate on a major change in the Interstate Commerce 
Act. Their proposal is that there would be added to the present section 15a of 
the act (the determination of rates section) a paragraph reading: 

“*In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other 
mode of transportation, or the relation of such rates to the rates of any other 
mode of transportation, or whether such rates are lower than necessary to meet 
the competition of any other mode of traasportation.’ 

“It has also been suggested by the railroads that, with the addition of the 
above quoted three ‘shall nots’ to section 15a, there would be no need to modify 
the present statement of national transportation policy contained in the act. 
Actually, the above-quoted proposal is just as dangerous, because more insidious, 
than the previously proposed legislation. 

“Again we say that these proposals would, in many instances, enable railroads 
to drive other competing forms of transportation out of business. But, the real 
question is not even how the interests of types of carriers (railroads, trucks or 
waterlines) will be affected. The final disastrous effect will be on the overall 
national interest, that is, the interests of shippers, articles of commerce, and 
localities. 

“We therefore oppose most strongly the enactment of either, certain provisions 
contained in H. R. 6141, or the substitute proposal in the form of the three ‘shall 
nots,’ as suggested by the Association of American Railroads.” 

The details which have been presented by this association and other opponents 
at the hearings conducted on H. R. 6141, 84th Congress, have been taken into 
consideration in the formulation of the above-quoted resolution, which resolu- 


tion, therefore, represents our considered judgment in connection with the 
instant bills. 


Respectfully submitted. 
A. C. MILLs, Secretary. 
Upper MIssissippr WATERWAY ASSOCIATION 
MEMBERSHIP LIST AS OF OCTOBER 24, 1956 


Messrs. Harry and Fred Isaacs, American Iron & Supply Co., 28th Avenue and 
Pacific Street North, Minneapolis, Minn. 

Mr. C. C. Farrington, Ancher-Daniels-Midland Co., 472 Grain Exchange, Minne- 
apolis 15, Minn. 
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Mr. L. G. Vorpahl, W. H. Barber Co., 825 Thornton Street SE., Minneapolis, Minn, 

Mr. Tom W. von Kuster, David C. Bell Investment Co., 501 Second Avenue South, 
Minneapolis 2, Minn. 

Mr. C. C. Murnane, Bell & Zoller Coal Co., Foshay Tower, Minneapolis, Minn. 

Mr. Oliver M. Smith, Bemis Bro. Bag Co., 600 South Fourth Street, Minneapolis 
15, Minn. 

Mr. A. L. Burdick, president, Burdick Grain Co., 568 Grain Exchange, Minne- 
apolis 15, Minn. 

Mr. L. L. Crosby, Cargill, Inc., Grain Exchange Building, Minneapolis 15, Minn. 

Mr. H. K. Watson, Carnegie Dock & Fuel Co., 120 10th Street South, Minne- 
apolis 3, Minn. 

Mr. Norton Quarve, Continental Grain Co., 466 Grain Exchange, Minneapolis 15, 
Minn. 

Mr. G. V. Thomson, The Cream of Wheat Corp., 730 Stinson Boulevard, Minne- 
apolis 13, Minn. 

Mr. J. R. A. Boline, assistant treasurer, the Dayton Co., 7th and Nicollet, Min- 
neapolis 2, Minn. 

Mr. C. R. Carlson, Jr., Deere & Webber Co., 800 Washington Avenue North, 
Minneapolis 1, Minn. 

Mr. Roger P. Dolliff, Dolliff Insurance, 11th floor, Pillsbury Building, Minne- 
apolis 2, Minn. 

Mr. T. N. Hackney or Mr. Guy L. Pugh, president, Franklin Manufacturing Co., 
Inc., 65 22d Avenue NE., Minneapolis, Minn. 

Mr. S. N. Osgood, Fruen Milling Co., Glenwood Avenue at Thomas, Minneapolis 5, 
Minn. 

Capt. A. B. Harris, Harris Boat & Towing Co., 1420 Rollins Avenue SE., Minne- 
apolis, Minn. 

Mr. Albert A. Teeter, Jr., Industrial Molasses Corp., 5009 Excelsior Boulevard, 
Minneapolis, Minn. 

Mr. A. Kaplan, International Milling Co., 800 McKnight Building, Minneapolis 1, 
Minn. 

Mr. W. B. Keelor, Keelor Steel, Inc., 909 9th Street SE., Minneapolis, Minn. 

Mr. Bruce Osborne, Jr., Korhumel-Steel & Aluminum Co., 3225 Como Avenue SE, 
Minneapolis, Minn. 

Mr. James F. Mullin, Leval & Co., Inc., 581 Grain Exchange, Minneapolis 15, 
Minn. 

Mr. Walter M. Cagen, Luria Bros. & Co., 4805 West Lake Street, Minneapolis 16, 
Minn. 

Mr. Felton Colwell, president, Minneapolis Chamber of Commerce, 711 Second 
Avenue South, Minneapolis, Minn. 

Mr. George DuBois, vice president, Minneapolis Terminal Warehouse Co., 618 
North Washington Avenue, Minneapolis, Minn. 

Mr. Frank E. McNally, chairman of the board, the B. F. Nelson Manufacturing 
Co., 401 Northeast Main, Minneapolis 13, Minn. 

Mr. Martin Burke, president, North Western-Hanna Fuel Co., 200 McKnight 
Building, Minneapolis 1, Minn. 

Mr. G. 8S. Davidson, secretary-treasurer, Northern Pump Co., Columbia Heights 
Post Office, Minneapolis, Minn. 

Mr. J. A. Bush, vice president, Northern States Power Co., 15 South Fifth Street, 
Minneapolis 2, Minn. 

Mr. R. F. Miller, manager, Northern Waterway Terminals Corp., Foot of Wash- 
ington Avenue Bridge, Minneapolis 4, Minn. 

Mr. O. A. Feudner, Northwestern Glass Co., 219 North Second, Minneapolis 1, 
Minn. 

Minneapolis Clearing House Association, care of Mr. Jos. D. Husbands, North- 
western National Bank, 620 Marquette Avenue, Minneapolis, Minn. 

Mr. Lloyd Layton, Osborne McMillan Elevator Co., Box 47, Commerce Station, 
Minneapolis 15, Minn. 

Mr. S. P. Duffy, Our Own Hardware Co., 618 North Third, Minneapolis 1, Minn. 

Mr. R. K. Adams, Phillips Petroleum Co., 292 Twenty-second Avenue South, Min- 
neapolis 4, Minn. 

Mr. H. G. Sutliff, Phillips Petroleum Co., 212 South Sixth Street, Minneapolis 2, 
Minn. 

Mr. T. Floyd Cullen, Pittsburg & Midway Coal Co., 2401 Foshay Tower, Min- 
neapolis, Minn. 

Mr. E. B. Haedecke, the Pure Oil Co., 1301 South First Street, Minneapolis, Minn. 

Mr. Tom W. Talbert, Republic Coal & Coke Co., 1029 Pillsbury Building, Minne- 
apolis 1, Minn. 
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Mr. Myron D. Richards, president, Richards Oil Co., 201 Fremont Avenue North, 
Minneapolis 5, Minn. 

Mr. H. L. MacMillan, district sales manager, Sahara Coal Co., 921 Plymouth 
Building, Minneapolis, Minn. 

Mr. M. EB. Salisbury, the Salisbury Co., 104 Second Avenue SE, Minneapolis, Minn. 

Mr. B. W. Hanson, president, Schaefer, Inc., 801 Washington Avenue North, 
Minneapolis, Minn. 

Mr. Waldo Hardell, vice president, Charles W. Sexton Co., 1140 McKnight 
Building, Minneapolis, Minn. 

Mr. R. T. Seidel, Shell Oil Co., 100 North Seventh Street, Minneapolis 3, Minn. 

Mr. Kingsley Day, South Side Lumber Co., 169 James Avenue North, Minneapolis 
5, Minn. 

Mr. E. 8. Jones, division manager, Truax-Traer Coal Co., 1034 First National- 
Soo Line Building, Minneapolis, Minn. 

Mr. E. C. Rippie, Upper Mississippi Towing Corp., 2 Royalston Avenue., Minnea- 
polis 5, Minn. 

Mr. H. G. Cross, The Waterman-Waterbury Co., 1121 Jackson Street NE., 
Minneapolis 13, Minn. 

Mr. H. M. Baskerville, president, Western Oil & Fuel Co., 227 Colfax Avenue. 
North, Minneapolis 5, Minn. 

Mr. A. C. Hubbell, plant manager, American Can Co., 747-767 Prior Avenue, 
St. Paul 4, Minn. 


Mr. William I". Davidson, president, Davidson Co., Pioneer Building, St. Paul 1, 
Minn. 

Mr. J. L. Nolan, manager, oil department, Farmers Union Central Exchange, 
Postoffice Box “G,” St. Paul 1, Minn. 

Mr. Thomas C. Croll, assistant general manager, Farmers Union Grain Terminal 
Association Snelling at Larpenteur, St. Paul 8, Minn. 

Mr. Paul W. Anderson, president, Farwell, Ozmum, Kirk & Co., 283 Jackson 
Street, St. Paul 1, Minn. 

Mr. W. J. Carthaus, president, Great Northern Oil Co., Postoffice Box 3596, St. 
Paul, Minn. 

Mr. John G. Harrison, vice president, Marsh & McLennan, W-1291 First National 
Bank Building, St. Paul 1, Minn. 

Mr. L. R. Garaghty, Minnesota Farm Bureau Service Co., 101 East Fairfield 
Avenue, St. Paul 1, Minn. 

Mr. James J. McNulty, traffic manager, Northwest Cooperative Mills, Inc., 635. 
North Fairview Avenue, St. Paul 4, Minn. 

Mr. Louis S. Kase, Paper, Calmenson & Co., County Road B and Walnut Street, 
St. Paul 8, Minn. 

Mr. Herman Mueller, secretary, Port Authority of the City of St. Paul, 1700 
Courthouse, St. Paul 2, Minn. 

Mr. ©. A. Liggitt, traffic director, St. Paul Association of Commerce, 332 Cedar 
Avenue, St. Paul 1, Minn. 

Mr. Paul Frenzel, vice president, St. Paul Terminal Warehouse, 425 East Eighth 
Street, St. Paul 1, Minn. 

Mr. Max Schnitzer, Schnitzer Iron & Metal Co., 2703 Territorial Road, St. Paul, 
Minn. 
Mr. J. L. Shiely, Jr., J. L. Shiely Co., Inc., 1101 North Snelling Avenue, St. Paul 
5, Minn. 

Mr. P. H. Kruger, superintendent, Socony Mobil Oil Co., Inc., Hathaway and 
Adrian, St. Paul, Minn. 

Mr. John W. Lambert, Twin City Barge & Towing Co., Foot of St. Lawrence 
Street, St. Paul 1, Minn. 

Mr. P. A. Schilling, Waldorf Paper Products Co., 2236 Myrtle Avenue, St. Paul 
4, Minn. 

John Wood Co., Superior Metalware division, 509 Front Avenue, St. Paul 3, Minn. 

Mr. E. W. Erickson, Northwestern Refining Co., Post Office Box 248, St. Paul 
Park, Minn. 

Mr. F. H. Blaske Lines, Inc., 210 William Street, Alton, I. 

Ashland Oil & Refining Co., Inc., Ashland, Ky. 

Mr. Walter L. Sewry, traffic manager, Andersen Corp., Bayport, Minn. 

Mr. A. C. Friedsam, general traffic manager, International Harvester Co., 180 
North Michigan Avenue, Chicago 1, Il. 

Midwest Towing Co., Ine., 111 North Wabash Avenue, Chicago 2, Ill. 

Mr. John M. Morris, the United Electric Coal Cos., 307 North Michigan Avenue, 
Chicago 1, Ill. 

Mr. Roscoe C. Wagner, president, Clinton Corn Processing Co., Clinton, Iowa 
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Mr. L. J. Capen, vice president, Dewey Portland Cement Co., 802 Kahl Building, 
Davenport, Iowa 

Mr. Ray Van Beckum, president, Commercial Barge Lines, Inc., 3399 East Me- 
Nichols Road, Detroit 12, Mich. 

American Trust & Savings Bank, Dubuque, Iowa 

Messrs. George A. and George R. Burden, Dubuque, Iowa 

Mr. Paul L. Adams, vice president, Carr, Adams & Collier Co., Dubuque, Iowa 

Mr. James D. Wormley, manager, John Deere Dubuque Tractor Works, Dubuque, 
Iowa 

Mr. H. B. Miller, president, Dubuque Boat & Boiler Co., Third Street Extension, 
Dubuque, Iowa 

Mr. Saul Greenstein, president, Inland Molasses Co., 1201 American Trust Build- 
ing, Dubuque, Iowa. 

Mr. A. Y. McDonald, secretary, A. Y. McDonald Manufacturing Co., 12th and 
Pine Streets, Dubuque, Iowa 

Mr. A. J. Kasel, vice president, Morrison Bros. Co., Dubuque, Iowa 

Mr. T. M. Stampfer, J. F. Stampfer Co., Dubuque, Iowa 

Mr. John Bradburn, Rural Cooperative Power Association, Elk River, Minn. 

Mr. Fred R. McKenzie, Fred R. McKenzie & Co., 405 Bondi Building, Galesburg, 
Til. 

Mr. R. C. Meyer, B. & M. Towing Co., 4511 Harrisburg Boulevard, Houston, Tex. 

Mr. F. A. Mechling, vice president, A. L. Mechling Barge Lines, Inc., 51 North 
Desplaines Street, Joliet, Ill. 

Mr. John P. Madgett, general manager, Dairyland Power Cooperative, 2615 
East Avenue South, La Crosse, Wis. 

Mr. C. R. Hoyt, president, Tennant & Hoyt, Lake City, Minn. 

Mr. R. V. Hulder, traffic manager, Wisconsin Farmco Service Cooperative, 18 
South Thornton Avenue, Madison 1, Wis. 

LeClaire Hotel, Moline, Il. 

Mr. H. B. Wood, executive vice president, Moline National Bank, Moline, Il. 

Mr. G. A. Kent, Kent Feeds, Inc., Muscatine, lowa 

Mr. Kenneth L. Jones, Muscatine Chamber of Commerce, Hotel Muscatine, 
Muscatine, Iowa 

Mr. E. H. Lockenberg, general manager, board of commissioners of the port of 
New Orleans, 2 Canal Street, New Orleans 6, La. 

Mr. John Clarke Berry, Canal Barge Co., Inc., 1549 National Bank of Commerce 
Building, New Orleans 12, La. 

Mr. David A. Wright, president, Lake Tankers Corp., 21 West Street, New York 
Geo. 2. 

Mr. A. W. Frey, general traffic manager, National Oil Transport Corp., 21 West 
Street, New York 6, N. Y. 

Mr. Lyle J. Barndt, president, Board of Harbor Commissioners, City of Prairie 
du Chien, Post Office Box 326, Prairie du Chien, Wis. 

Mr. E. H. Foot, S. B. Foot Tanning Co., Red Wing, Minn. 

Mr. A. E. Freeburg, district manager, Northern States Power Co., Red Wing, Minn. 

Mr. H. J. Harwick, executive officer, Mayo Clinic, Rochester, Minn. 

Mr. Stanton K. Smith, president, Smith Oil & Refining Co., 1102 Kilburn Avenue, 
Rockford, U1. 

Mr. R. J. Deremer, Pacific Vegetable Oil Corp., 62 Townsend Street, San Fran- 
cisco, Calif. 

Mr. A. C. Ingersoll, Jr., president, Federal Barge Lines, Inc., 1200 Boatmen’s 
Building, St. Louis, Mo. 

Mr. G. C. Taylor, president, Mississippi Valley Barge Line Co., 1017 Olive Street, 
St. Louis 1, Mo. 

Mr. H., T. Pott, president, St. Louis Shipbuilding & Steel Co., foot of Davis Street, 
St. Louis 11, Mo. 

Mr. Joseph Streckfus, manager, Streckfus Steamers, Inc., St. Louis, Mo. 

Mr. Paul W. Dillon, Northwestern Steel & Wire Co., Sterling, Ill. 

Mr. Lester R. Brower, city treasurer, city of Stillwater, Stillwater, Minn. 

Mr. Frank E. Aiple, Aiple Towing Co., 133 South Water Street, Stillwater, Minn. 

Mr. Chester C. Thompson, president, the American Waterways Operators, Inc., 
Suite 312, 1319 F Street, NW., Washington, D. C. 

Mr. B. H. Finkelnburg, president, Mississippi Valley Public Service Co., Winona, 
Minn. 

Mr. D. 8S. Chappell, Winona Hotels, Inc., Winona, Minn. 
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ADDENDUM TO MEMBERSHIP LIST AS OF DECEMBER 12, 1956 


Re Hoffman: Mr. J. A. Busch was elected director of the association on October 
5, 1956. Due to Mr. Busch’s inability to serve, Mr. J. W. Hoffmann will serve 
as a director. Mr. Hoffmann’s address is: Northern States Power Co., 15 South 
Fifth Street, Minneapolis 2, Minn. 

The following is an addendum to the association’s membership list, which 
should be attached to your copy of the list : 


CHANGES AND CORRECTIONS 


Mr. A. D. Robinson, North Western-Hanna Fuel Co., 200 McKnight Building, 
Minneapolis, Minn. 


Mr. J. J. Kammerer, plant manager, American Can Co., 755 North Prior Avenue, 
St. Paul 4, Minn. 

Mr. Charles A. Liggett, manager, dept. of transportation, St. Paul Chamber of 
Commerce, 332 Cedar Street, St. Paul 1, Minn. B 

Messrs. M. C. Dupree and Robert L. Gray, Ashland Oil & Refining Co., Ine., 
Ashland, Ky. 

Capt. A. C. Ingersoll, Jr., president, Federal Barge Lines, Inc., 818 Olive Street, 
Paul Brown Building, St. Louis 1, Mo. 

Mr. C. J. Klingebiel, executive vice president, Moline National Bank, Moline, Ill. 


NEW MEMBERS 


Mr. William E. Mudge, vice president, Geo. A. Clark & Son, Inc., 901 North Third 
Street, Minneapolis 1, Minn. 

Mr. Milton E. Nordstrom, president, Cowin & Co., 940 East Hennepin Avenue, 
Minneapolis 14, Minn. 

Mr. Morton D. Cohen, president, General Steel, Inc., 1528 Second Street, North, 
Minneapolis, Minn. 

Messrs. Victor A. Gruman and J. G. Meyers, J. Gruman Iron & Steel Co., 537 
Seventh Avenue North, Minneapolis 11, Minn. 

Mr. Kenneth E. Puffer, William Hardware Co., 210 North Second Street, Min- 
neapolis, Minn. 

Mr. R. J. Stoddard, executive vice president, American Hoist & Derrick Co., 63 
South Robert Street, St. Paul 1, Minn. 

Mr. H. B. Hyams, president, Atlas Manufacturing Co., Eustis & Robbins Streets, 
St. Paul 14, Minn. 

Mr. Charles W. Kampfer, Conveyor Specialties Co., 666 East Third Street, St. 
Paul 6, Minn. 

Mr. J. O. Thompson, retail manager, Great Lakes Coal & Dock Co., 2102 University 
Avenue, St. Paul 14, Minn. 

Mr. Louis Kaplan, president, H. S. Kaplan Scrap Iron & Metal Co., Inc., 116 East 
Chicago Avenue, St. Paul 1, Minn. 

Ralph H. Maxson, president, St. Paul Foundry & Mfg. Co., 500 Como Avenue, 
St. Paul 3, Minn. 

Louis Villaume, Jr., vice president, Villaume Steel Co., 2229 Charles Avenue, 
St. Paul 14, Minn. 

Mr. William H. Berney, residential manager, Walter Bledsoe & Co., 1076 North- 
western Bank Building, Minneapolis, Minn. 

Mr. L. L. LeJeune, L. L. LeJeune Co., 5960 Nicollet Avenue, Minneapolis, Minn. 

Mr. Abe Feldman, president, Lake-River Terminals, Inc., 5005 South Harlem Ave- 
nue, Berwyn, Il. 

Mr. Eugene Landis, general traffic manager, International Minerals & Chemical 
Corp., 20 North Wacker Drive, Chicago 6, Il. 

Mr. Walter Stern, The David J. Joseph Co., 1132 Arcade Building, St. Louis 1, Mo. 
The Cuatrman. We have a letter from the Truck-Trailer Manu- 

facturers Association, Inc., which will be included in the record. 


93529—5 —!) 
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(The letter referred to follows :) 


TRUCK-TRAILER MANUFACTURERS ASSOCIATION, INC., 
Washington, D. C., March 29, 1957. 
Hon. OREN Harris, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 


DeAR CONGRESSMAN Harris: The attached copy of a resolution unanimously 
adopted by the Truck-Trailer Manufacturers Association at our 16th 2 ..ual 
convention, Coronado, Calif., on January 23, 1957, generally restates our opposi- 
tion to proposals contained in the so-called Weeks report. 

H. R. 5523 and H. R. 5524, now before your committee, implement portions 
of that report in that they propose changes in rule of ratemaking to prohiosit In- 
terstate Commerce Commission consi: eration of— 

(1) Effect of rates on other modes of transportation ; 

(2) Relationship of rates of different modes: and 

(3) ‘Whether rates are lower than necessary to meet competition of an- 
other mode. 

Our position opposing these changes is expressed in considerable detail on 
pages 1342 through 1362 of part 3 of the June 8-20, 1956, printed hearings on 
the transportation policy. 

Marvin J. Barloon, professor of economics at Western Reserve University, 
testifying on behalf of this association, pointed out to the Transportation Sub- 
committee on June 8, 1956, that “these proposals would encourage a competitive 
contest in which the odds would be in favor of the big operator as against the 
small, in which financial reserves and a competitively strategic cost structure 
would capture markets, regardless of comparative efficiency, in which freedom 
of entry into fields now openly competitive would be obstructed, and out of which 
a less competitive structure would very probably emerge in the long run.” 

Commenting on railroad testimony contending that ratemaking by the Inter- 
state Commerce Commission should not take into consideration the effect of rates 
on another mode of transportation, Professor Barloon pointed out that out-of- 
pocket costs of railroad operations represent about 70 to 75 percent of total cost, 
whereas trucklines have out-of-pocket costs running about 90 percent of total. 

“Thus,” said Mr. Barloon, “if a railroad and a truckline in competition with 
each other could carry a given commodity movement at exactly the same total 
cost of $10, the railroad rate would be compensatory if it were no lower than 
$7.51, whereas the motor-earrier rate could not be reduced below $9. This is 
probably why the Association of American Railroads wants competitive rail- 
road rates to be judged in the light of railroad conditions and ‘competitive truck 
rates to be judged in the light of truck conditions.’ ’ 

If minimum rates were based on “compensatory” levels only, the railroad’s 
most important rate-cutting advantages are: 

1. The railroad has a lower operating ratio. 

2. A railroad company is normally a much bigger business than a competing 
truckline or barge line. 

3. The railroad has a lower standard of “compensatory” rates relative to its 
costs because of its low out-of-pocket costs. 

4. The railroad has a greater diversity of traffic as to geographical areas 
served and commodities hauled. 

It is interesting to note that none of these points say, “the railroad is more 
efficient * * * has lower costs * * * or provides better service.” The railroads, 
with an operating ratio of only 76.3 percent, have 23.7 percent of revenues avail- 
able for capital charges. By contrast, the trucklines can absorb an average 
of only 4 percent and the water carriers only 17.2 percent, so that, however 
soundly financed or well managed, they lack the financial fat on which to live 
out any protracted rate-cutting endurance test. 

Mr. Chairman, we respectfully urge that the House Interstate and Foreign 
Commerce Committee review Professor Barloon’s statement of June 8, 1956, and, 
during the eourse of your presently scheduled hearings, give serious considera- 
tion to the factual information and philosophy expressed therein. : 

With the kind permission of the committee, we would appreciate the incorpora- 
tion of this letter into the record of the hearings, beginning on April 2, 1957, 
on H. R. 5523 and H. R. 5524. 

Very truly yours, . é 
Joun B. Huse, Vanaging Director. 
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(Unanimously adopted, Truck-Trailer Manufacturers .Association, Sixteenth 
Annual Convention, January 23, 1957) 


RESOLUTION IJ.—TRANSPORTATION LEGISLATION 


Whereas the recommendations of the President’s Cabinet Committee Report 
on Transportation and Policy (usually termed the “Weeks report’) is expected 
to be again presented to Congress ; and 

Whereas such legislation will curtail the rate powers of the Interstate Com- 
merce Commission, and which would open the way to unbridled rate wars, and 
result in discrimination among shippers ; and 

Whereas this legislation is being promoted by only one form of transportation, 
and is seeking advantage over all others, and which would directly harm motor 
carriers ; and 

Further, that sound regulation and reasonable rate controls are essential to 
the well-being of transportation as a whole: Now, therefore, be it 

Resolved, That the Truck-Trailer Manufacturers Association at its 16th annual 
convention in Hotel del Coronado, Coronado, Calif., does hereby oppose any legis- 
lative proposals designed to drastically revise national transportation policy 
and does hereby urge Congress to refrain from enactment of such proposals. 


The CHamman. We have a request from the Aircraft Industries 
Association which will be included in the record. 
(The letter referred to follows:) 


AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, INC., 
Washington, D. C., March 21, 1957. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

DEAR Sir: April 2 and 8 are the dates set aside for consideration of H. R. 
3774 by your Subcommittee on Transportation and Communications. In order 
to conserve the time of your committee and at the same time to be of greatest help 
in presenting necessary facts in aid to the solution of this problem, we are sub- 
mitting our views in this communication. 

H. R. 3774 would amend section 218 (a) of the Interstate Commerce Act to 
require contract carriers, by motor vehicle, to file with the Interstate Commerce 
Commission, the actual rates and charges they assess for transportation services 
rather than the minimum rates and charges provided in the act today. 

When the motortruck with pneumatic tires came into use as a practical instru- 
ment for the transportation of freight, it was enthusiastically received by indus- 
try. This was so because it offered a service which was readily adapted or molded 
into the needs of industry. This was in substantial contrast with rail service 
which, less flexible by its very nature, grew continuously more rigid by rules 
adopted under the aegis of regulation. More and more it became necessary for 
industry, under ever-increasing costs, to adapt itself to the rigid pattern of rail- 
road operation 

In 1985, when Congress was considering the Motor Carrier Act, now part II of 
the Interstate Commerce Act, shippers with the experience encountered in the 
rigid regulation of railroads insisted upon the flexible service afforded by the 
contract carrier and section 218 of the act resulted. As originally enacted, the 
section provided that contract carriers file either their schedules or actual con- 
tracts showing the minimum rates assessed by such carriers. As might reasonably 
be anticipated, regulated common carriers have ceaselessly urged Congress to 
impose ever more rigid regulation on contract carriers to the end that the serv- 
ice of the latter be more in conformity with the less attractive service of the com- 
mon carrier. Hence, in 1940 section 218 was amended to require contract carriers 
to file schedules of minimum rates actually maintained and charged for their 
transportation services. 

H. R. 3774 now would require that the actual rates of the contract carriers 
assessed on each movement be filed with the Commission. What will be the effect 
of this regulation? Today contract carriers must file realistic minimum rates 
actually charged. An industry may find the service of such a carrier on short 
notice most attractive and advantageous. Arrangements are made to meet situ- 
ations at a particular plant. For example, the precise time truck will be placed 
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for loading, the particular type of equipment which will be used, the necessary 
fixtures to be installed on such equipment, the actual transportation schedule to 
be maintained, the frequency of service, which also involves a through service 
without transfer from one vehicle to another, and thereafter all necessary ar- 
rangements to meet customers’ requirements at destination. Frequently the latter 
is so important that it is the consignee who contracts for the transportation 
service. The contract carrier today is able to estimate and quote a rate that 
will compensate him for the particular service to be rendered. The rate named 
may not be less than the minimum rate (which must be a reasonable rate) on 
file with the Commission. 

If, in working out an agreement, the contract carrier and the shipper agree 
that a rate somewhat higher than the minimum rate is warranted for the service 
performed, it would be necessary to file the rate with the Commission 30 
days before it may be used in the event H. R. 3774 is enacted. This would inter- 
fere seriously in those situations where contract carrier operations are used 
in lieu of the shippers’ own vehicles. Furthermore, upon the filing of such a 
rate, it might be suspended at the request of some common carrier seeking to 
defeat the contract. It should be noted here that figures available last vear 
showed that 90 percent of the motor carrier rates suspended were suspended 
at the request of competing motor carriers or by motor-carrier associations, 

That this bill will substantially curtail use of the valuable contract motor- 
carrier service, with no corresponding value to the public, is a reasonable 
certainty. On this point it is appropriate to direct your attention to the 
statement on pages 168 and 169 of the Commission’s 70th annual report to 
Congress in which it urges the enactment of a bill such as H. R. 3774. A copy 
of this statement is enclosed. The sole beneficiaries of this proposal are 
the common carriers. We respectfully submit that it becomes extremely diffi- 
eult to visualize this proposal as one for the public good unless we conclude 
that anything that is good for the common carrier is good for the public. 

As the prime aircraft manufacturers in the distribution of work among 
subcontractors as urged by Congress, use extensively the service of contract 
carriers to assure a continuous flow of parts to prime contractors’ plants, 
the uninterrupted and unimpaired operation of these carriers is a prime neces- 
sity. We, therefore, earnestly hope you will oppose this bill. 

Very truly yours, 
Harry R. BRASHEAR, 
Director, Traffic Service. 


Extract From 70TH ANNUAL REPORT OF TUE INTERSTATE COMMERCE COMMISSION 


(Pp. 168 and 169) 


“We recommend that section 218 (a) be amended so as to require con- 
tract carriers by motor vehicle to file with the Commission schedules showing 
their actual instead of their minimum rates and charges for transportation 
services. 

“Under the present provisions of section 218 (a) of the act, contract car- 
riers by motor vehicle are required to file with the Commission schedules 
showing only their minimum rates and charges. Therefore, if a contract 
carrier has contracts to perform identical services for more than one shipper, 
and different rates are charged the various shippers, the schedule will show 
only the lowest charge made to any shipper. Common carriers are thus placed 
at a distinct disadvantage since they are unable to determine what their 
contract carrier competitors are actually charging. 

“If contract carriers were required to file schedules of all rates and fares 
actually maintained and charged, as recommended, common carriers would have 
an opportunity to compete more effectively. 

“Although we did not favor similar proposals in the Cabinet Committee bills 
because of possible conflicts with sections 220 (a) and 222 (e) of the act, 
which prohibit the disclosure of business transactions of shippers, we are now 
of the view, upon further consideration, that such conflicts could be avoided 
if no connection is shown between the rates filed and the shippers to whom 
they apply.” 


The CuaurMan. Also a letter from the Commission of Public Docks 
of the City of Portland, Oreg. 
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(The letter referred to follows :) 


THE COMMISSION OF PUBLIC DocKs 
OF THE CITY OF PORTLAND, OREG. 
March 29, 1957. 
Re H. R. 5523 and 5524. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN Harris: We are writing with reference to the hearings 
scheduled for April 2 by your committee on the subject bills. It is requested that 
this communication be made a part of the record of these hearings. 

The Commission of Public Docks of the City of Portland is charged with the 
responsibility for the city’s harbor facilities and maritime commerce. This body 
is currently undertaking a harbor modernization program which will represent, 
when completed, an expenditure of nearly $10 million. Within a very short time, 
the total public capital investment in plant and facilities will approximate $30 
million. 

As one of the major ports on the Pacific coast, we have a very keen interest in 
a sound national transportation system and believe that the existence of all forms 
of transportation is essential to our welfare as well as that of the Nation as a 
whole. It is our view that H. R. 5523 and 5524 are inconsistent with the national 
transportation policy as declared by Congress. The passage of these bills would 
result in a change in present comprehensive rate regulations, thus having a very 
deleterious effect upon the economic stability of the various carriers. 

We wish to go on record as strenuously opposing the adoption of these two bills, 
and it is our earnest hope that your committee will not take favorable action 
upon H. R. 5523 and 5524. 

Very truly yours, 
R. F. Watts, 
Assistant General Manager. 

The CuarrmMan. Also a letter from the California Grape and Tree 
Fruit League, with statement attached, which will be included in the 
record. 

(The statement referred to follows :) 


STATEMENT OF BE. ALAN MILLS, ASSISTANT MANAGER IN CHARGE OF TRAFFIC, CALI- 

FORNIA GRAPE AND TREE FRUIT LEAGUE, SAN FRANCISCO, CALIF., ON H. R. 552% 

I, B. Alan Mills, assistant manager in charge of traffic of the California Grape 
and Tree Fruit League, 717 Market Street, San Francisco, Calif., present, in 
behalf of the California fresh deciduous fruit industry, the following statement 
regarding H. R. 5523. 

California Grape and Tree Fruit League is a nonprofit, industry service organi- 
zation, whose grower and shipper members produce, harvest, pack, and ship 
approximately 85 percent of all the California fresh deciduous tree fruits, 
berries, and grapes shipped to market in interstate and foreign commerce. 

The average annual volume of California fresh deciduous tree fruits, berries, 
and grapes moved in interstate and foreign commerce is over 750,000 tons, more 
than 70 percent of which is marketed in the territory east of the Mississippi 
River. 

It is undoubtedly unnecessary to call the attention of the members of the House 
Subcommittee on Transportation and Communications to that part of the state- 
ment of the national transportation policy which admonishes that the ICC Act 
must be “so administered as to recognize and preserve the inherent advantages 
of each (mode of transportation) ; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and among 
the several carriers.” [Italic added by me.] 

Upon examining H. R. 5523 we are alarmed that there has been proposed a 
law that would prohibit the administrators of the ICC Act from performing their 
assigned duty and achieving the avowed purpose of the act. 

The provisions of H. R. 5523 would legalize cutthroat price competition among 
the various modes of transportation with complete disregard for the resultant 
economic condition among the several carriers. 

If H. R. 5523 were to become law, our national transportation system would 
degenerate to the survival of the richest, and thereafter, the mere threat of 
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legalized rate cutting would prevent further development of efficiency through 
competition in our national transportation system. 

We make this statement because it is our belief that quality competition in 
transportation is a healthy situation. On the other hand, price competition, 
we all know, can be disastrous, particularly when there exists in the field one 
dominant factor that can afford to price its competition out of business. There 
exists among the modes of transportation in the United States this dominant 
factor. It is quite obvious that the underlying motive in H. R. 5523 is to re- 
store in our national transportation system the factor of price competition that 
was in the best interests of the whole Nation carefully removed by the authors 
of the ICC Act. 

We sincerely believe that the enactment of H. R. 5523 would in the long run 
be harmful to our industry as well as the national transportation system. 
Passage of this legislation would be a costly and regrettable experiment. We 
urge the House Subcommittee on Transportation and Communications to cast 


=~.) 


their votes against H. R. 5523. 


The Cuatrrmman. Also, a letter from Mr. Harry C. Ames, the at- 
torney for Common Carrier Barge Lines on Ink: und Ww aterways, and 
for Common Carriers by Water on the Inland Rivers of the United 
States. 

(The letter referred to follows:) 


AMES, HILL & AMES, 
Washington, D. C., March 29, 1957. 
Hon. OREN HARRIS, 
Chairman, Subcommittee on Transportation and Communications, 
House of Representatives, Washington, D. 
Hon. JOHN JAMES FLYNT, JR., 
Hon. CHARLES A. WOLVERTON, 
Hon. Rospert HALE, 
Hon. STEVEN B. DEROUNIAN, 
Hon. KENNETH A. ROBERTS, 
Hon. HARLEY O. STAGGERS, 
Hon. WALTER ROGERS, 
Hon. SAMUEL N. FRIEDEL, 
Hon. TorBett H. MACDONALD, 
Hon. JoserH P. O'HARA, 
Hon. WILLIAM L. SPRINGER, 
Hon. J. ARTHUR YOUNGER. 

Dear Srrs: Prior engagements make it impossible for me to testify for the 
inland water carriers against the passage of H. R. 5523 (or 5524), commonly 
known as the “shall not” bills. I, therefore, take the liberty of addressing you 
on the subject. 

No type or mode of carriage; other than the railroads, favors these bills. In 
effect, therefore, they will give the railroads carte blanche to publish any re- 
duced rate they may deem proper, and neither the Interstate Commerce Com- 
mission nor the courts will have power to consider— 

The effect of such rates on the traffic of any other mode of transportation; 

The relation of such rates to the rates of any other mode of transporta- 
tion; or 

Whether such rates are lower than necessary to meet t 
of any other mode of transportation. 

Since Congress has seen fit to regulate rail, motor, and water transportation it 
must be assumed that the continued existence of all three forms is in the public 
interest. Congress may not be charged with regulating them to kill them off. 

It must further be assumed that Congress, through such regulation intended, 
so far as it could, to see to it that all three agencies are maintained in a sound 
economical condition. To that end it wrote a new transportation policy in 
1940. 

It is completely naive to suppose that such conditions could possibly prevail 
if the interplay of competition is to be permitted to revert to the law of the 
jungle. The Supreme Court has recognized that the existence in good health of 
the three modes of surface transportation has very effectively regulated the 
measure of the rates but that the Commission is needed to regulate the compe- 
tition (Eastern Central M. C0. Assn. v. United States, 321 U. S. 194.) The abso- 
lute freedom in ratemaking envisioned by these bills would put in motion cut- 
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throat practices which would end only in the survival of the fittest. With rail- 
road working capital at a level of $1,50 million, it is not difficult to name the 
winner in such a struggle. 

The ease with which the rail carriers can dispose of water-carrier competition 
is graphically portrayed by the late Commissioner Eastman in a separate ex- 
pression he wrote in Petroleum From New Orleans (194 1. C. C. 31). This state- 
ment is quoted in full at pages 560—562 of my testimony at the earlier hearing in 
May 1956 on H. R. 6141 and 6142. 

The provisions of these bills are so completely at war with the stated objec- 
tives of the transportation policy as to effectively devitalize that very important 
portion of the act. I earnest hope that you will report these bills unfavorably. 

Very truly yours, 
Harry C. AMES, 
Attorney For Common Carriers by Water 
on the Inland Rivers of the United States. 


The Cuarrman. Also a wire from Mr. Harry C. Burnett, traffic 
manager, Inland Navigation Co. 
(The telegram referred to is as follows :) 


THE DALLEs, OreEG., April 1, 1957. 
Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communication, 
House of Representatives, Washington, D. C.: 

This company extremely sorry we cannot have representative appear before 
your committee April 2, objecting to provisions of H. R. 5523 and 5524. There- 
fore, will you please accept for the record this telegram expressing our bitter 
opposition to this legislation? The “shall not” language is diametrically oppo- 
site to the national transportation policy. If the ICC were bound, under law, 
by the specific terms of this proposed legislation, it could not, with any justice, 
equity, or authority, develop, coordinate, and preserve a national transportation 
system of water, highway, and rail, as well as other means, adequate to meet the 
needs of the United States of the postal service and of the national defense. 
The water transportation facilities of the Pacific Northwest, and particularly on 
the great Columbia River, are dependent on fair and impartial regulation by 
both Federal and State regulatory bodies. If the present national transporta- 
tion policy is not rigidly enforced, maintenance of water transportation on the 
Columbia River will inevitably be impossible. The people of the Nation have 
spent millions of dollars in providing locks, channels, and navigation aids for 
this waterway. If the “shall not” provisions of 5523 and 5524 are written into 
the transportation act, the Nation’s huge investment in water-transportation 
facilities on the Columbia River will have been in vain. If these two bills are 
enacted nito law, the Weeks’ report and all enabling proposed legislation pres- 
ently before either the House or the Senate might just as well be thrown in the 
wastebasket, because the railroads will not need any further assistance to drive 
their competition out of business. 

Harry C. BURNETT, 
Traffic Manager, Inland Navigation Co. 


The Cuarrman. A letter from the New York State Waterways As- 
sociation, Inc., signed by Mr. David A. Wright. 
(The letter referred to follows :) 


New York, N. Y., April 1, 1957. 
Subject : H. R. 5523 and H. R. 5524. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DeaR Mr. Harris: This association speaks for approximately 100 members, 
consisting of vessel owners and operators, shippers and receivers of cargo, port 
authorities, and other organizations and individuals, all of whom are concerned 
With the transportation of cargo on the waterways of New York State. 

We are wholly opposed to the subject bills for the following reasons: 

(1) They are special-interest legislation.—In the field of transportation the 
ability of the larger carriers to put their smaller competitors out of business by 
a temporary depression of rates in the competitive area is one of the main rea- 
sons for the existence of present regulatory law. The water-carrier industry, 
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which handles some 8 percent of the total ton-mile traffic in the United States, 
comprises more than 1,700 small carriers competing vigorously among them- 
selves on substantially equal terms. The largest of these does an annual busi- 
ness on the order of $20 million, and must assure itself for survival that every 
cargo movement must bear its share of fully distributed cost. The average 
would face bankruptcy in a matter of weeks or months if confronted with market 
rates below the sum of direct cost-plus overhead. 

The multi-billion-dollar railroad industry, consisting as it does of a small 
number of relatively large and strong competitors, has been permitted even under 
existing regulation to reduce rates in many cases below the level of out-of-pocket 
cost, as evidenced by testimony offered in the House transportation hearings 
of 1956. 

Under the proposed law, rail carriers would be permitted to cut rates at will, 
regardless of their effect upon water carriers, and in such a contest no for-hire 

yater carrier will survive. Only the biggest transportation companies will be 
benefited, and these in every case will be railroads. 

(2) They are against the stated policy of Congress—The proposed laws would 
indirectly vitiate the policy of the Congress expressed in the preamble of the 
Transportation Act of 1940. Those phrases dealing with “fair and impartial 
regulation of all modes of transportation * * * so as to * * * preserve the in- 
herent advantage of each” and “to encourage the establishment and maintenance 
of reasonable charges * * * without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices,’ would lose all 
validity. 

(3) They are against the public interest—(a) By depriving the public of the 
services of those modes of transportation consisting of the smaller carriers, the 
result would be a substantial reduction in competition and a consequent monopoly 
ending in the Government ownership of transportation other than the facilities 
owned by the larger industrial companies in the form of private carriers. Thus, 
the proposed laws would doubly discriminate in favor of larger corporations 
against the public interest. (b) The Government’s large investment in river 
and harbor improvements would be relegated to the use of only the private car- 
riers, thus destroying the public benefits of these improvements. 

You are requested to enter this letter in the record of current hearings on the 
subject of these bills. 

Yours very truly, 
NEW YorK STATE WATERWAYS ASSOCIATION, INC., 
3y Davip A. Wrieut, President. 


The CuatrMan. And also another letter from Mr. J. I. Finsness, 
commerce counsel, Chamber of Commerce, Fargo, N. Dak. This state- 
ment will be inserted in the record. 

(The statement referred to follows :) 

Representative OREN Harris, 
Chairman, House Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 

Dear Mr. Harris: I understand hearings will begin April 2 on H. R. 552: 
and 5524, which bills concern the popularly described “three shall nots” advo- 
cated by the railroads for insertion in section 15a, the rule of ratemaking of 
the act to regulate commerce. 

My views concerning the Weeks report and bills to implement it were sub- 
mitted in connection with hearings on S. 1920 last vear and are referred to in 
the digest of hearings on H. R. 6141 and 6142 recently issued for the use of 
your committee. 

The “three shall nots” have come into focus since that time and require some 
comment. Simply stated, this proposed legislation would allow the railroads 
to make rates without interference from the Interstate Commerce Commission 
by directing that body not to consider in determining whether a rate is below a 
minimum reasonable level : 

(1) The effect of such rate on the traffic of carriers of the same or a different 
mode of transportation. 

(2) The relation of such rate to the rates of carriers of the same or a different 
mode of transportation. 

(3) Whether such rate is lower than necessary to meet the competition of 

sarriers of the Same or a different mode of transportation. 
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In other words, rates could be made under this proposed legislation without 
regard to the character or the extent of competition and without regard to the 
effect of such rates on the traffic of carriers of the same or different modes of 
transportation. 

The effect of this theory on small shippers and small communities in their 
efforts to obtain rates free from preference and prejudice under section 3 concerns 
me particularly here. Section 3 prohibits undue preference and prejudice in 
any respect whatsoever. However, the courts and the Commission have fre- 
quently held, and it is established law by construction, that competition may, 
but does not necessarily, justify a preference. The Commission must consider 
the element of competition in a section 3 case (Public Service Commission v. 
Northern Pacific, 77 Wash. 635, 649, 650). And the existence of competition at 
one point with no competition to another point may well justify, and does 
justify, reductions in rail rates to the first point with no reductions to the second 
point. In this situation there is held to be no prejudice or preference. The 
construed requirement that circumstances and conditions must be similar at 
both points is absent. Rail rates which are depressed because of competition 
cannot be used to measure unreasonableness of other rates where competition is 
absent (Pennsylvania Range Boiler Co. v. D & H. R. Corp., 298 I. C. C. 233 (236) ), 
and rail reductions to one point where competition exists generally are held 
not to create prejudice to another point where the circumstances and conditions 
are not Similar, i. e., without competition (L. 7. Barringer & Co. v. U.S 
319 U. S. 1-21). 

The proposed legislation will allow the railroads to make rates without 
regard to the character or extent of the competition or the effect of the rates 
on the traffic of the competition just so long as the rates are not below minimum 
reasonable levels. A rate could be made 20 or 30 or 40 cents below the compet- 
ing truck rate, and, if it was above a minimum reasonable level, the Commission 
would have no authority to prevent it. Competition in all of its facets would 
not be a factor. 


However, consider the position of the competing community or a shipper at 
another destination attempting to prove prejudice. He must show similar cir- 
cumstances and conditions to obtain relief and prove his case. He might be able 
to show competition or he might not, but all of the competitive conditions existing 
at the preferred destination which could not be considered by anyone at the time 
the rate was established, would now be brought forward to establish a dissimi- 
larity of circumstances and conditions and to preclude a finding of undue 
prejudice. The competition which will be of no moment in establishing the 
first rate and which cannot be litigated or contested at that time under this 
legislation will become exceedingly important as a defense for the railroads in a 
later section 3 case where there is an attempt to prove undue prejudice. The 
competition at the alleged prejudiced point and the existing competition at the 
alleged preferred point will both be matters of extreme importance under existing 
law. This will be true even though competition at the alleged preferred point 
will be of no moment at the time a reduced rail rate is originally established. 

If the “three shall nots” are to be made into law, section 3 should certainly 
be strengthened so that dissimilarities in competitive circumstances and condi- 
tions as between the same or different modes of transportation cannot be raised 
as a bar to relief from undue preference violations. If competition is not to be 
a factor in the making of rail rates, it should not be allowed as a factor in dis- 
proving undue prejudice. 

Section 3 is a weak remedy at best under its present construction. Competitive 
dissimilarities should not bar relief under this section. As a matter of fact, severe 
penalties should be provided for violations of this section rather than the mere 
monetary remuneration now allowed to the extent actual damage is shown. Ad- 
ditionally, section 3 prohibitions should operate whether or not the same railroad 
or group of railroads control the rates to both the alleged preferred or prejudiced 
places, which is not now the case. This is certainly a fair requirement in view 
of the fact that the railroads are allowed to make rates in concert exempt from 
the provisions of the antitrust laws. 

Even under section 1, rates which are made to meet competitive conditions can- 
not be used as a standard to measure other rates where competition is not 
present. This is well-settled law. The absence of competition will preclude a 
finding that rates are unreasonably high as compared with rates made with rela- 
tion to competition. The Commission has recently held that it wouldn’t force 
carriers to meet their existing competition in the absence of prejudice and prefer- 
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ence under section 3. If competition is not to be a factor in making rail rates, 
it should certainly not be available as a defense in section 1 or 3 cases. Reason- 
able rates free from preference or prejudice will certainly be more nearly obtain- 
able if the railroads know that they will be held accountable and be stuck with 
any rates that they do make. 
Yours truly, 
J. I. FINSNESS, 
Commerce Counsel, Chamber of Commerce, Fargo, N. Dak. 


The Cuarrman. Also a letter from our colleague, Hon. Kenneth B. 
Keating, transmitting a message from Mr. Fred Testa, manager, As- 
sociated Transport, Inc., Rochester, N. Y. 

It may be included in the record, and, Mr. Clerk, you can so notify 
Mr. Keating. 

(The letter referred to follows:) 

HOUSE OF REPRESENTATIVES, 
Washington, D. C., April 1, 1957. 
Hon. OREN HARRIS, 
Chairman, House Interstate and Foreign Commerce Committee, 
Washington, D.C. 

DeaR Mr. CHAIRMAN: Set out below is the text of a telegram which I have 
received from Mr. Fred Testa, manager, Associated Transport, Inc., Rochester, 
N. Y. Mr. Testa is also vice president of the Rochester Motor Carrier Confer- 
ence. 

“House Interstate and Foreign Commerce Committee has set hearings on 
April 2 and 3 on H. R. 5523 and H. R. 5524. Passage of the bills would permit 
rate war competition between all carriers and can only lead to chaos and put the 
trucking industry back to where it was before ICC regulation. Our transporta- 
tion system as we know it would soon disappear and the railroads would be 
in a position to cripple the trucking industry to the detriment of the American 
public. 

“Our employees, myself, and all motor carriers in Rochester want you to 
know that we are vigorously opposed to the bills and seek action to make our 
wishes known.” 

I do not know, of course, the merit of these bills, but in compliance with Mr. 
Testa’s request, am glad to make his views known to you and to ask that they 
be made a part of the record of the hearings which will be held April 2 and 3. 

Very sincerely yours, 
KENNETH B. KEATING. 

The Cuairman. The committee will adjourn until 10 o’clock in the 
morning. 

(Whereupon, at 12:15 p. m., an adjournment was taken until 10 
a.m., Thursday, April 4, 1957.) 
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(Ratemaking Legislation) 


THURSDAY, APRIL 4, 1957 


House or REPRESENTATIVES, SUBCOMMITTEE OF THE 
COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m. in room 1134 New House Office 
Buil ling, pursuant to adjournment, Hon. Oren Harris (chairman) 
residing. 

The Cuarrman. The committee will come to order. Resuming the 
hearings this morning, the next witness will be Mr. David I. Mackie, 
chairman, eastern railroad presidents conference. 

Mr. Mackie, you may proceed. 


STATEMENT OF DAVID I. MACKIE, CHAIRMAN, EASTERN RAILROAD 
PRESIDENTS CONFERENCE, NEW YORK, N. Y. 


Mr. Mackiz. Mr. Chairman and members of the committee. My 
name is David I. Mackie. I appear on behalf of the Association of 
American Railroads in support of H. R. 3774. Iam chairman, eastern 
railroad pre sidents conference, with offices at New York, N. Y. 

The railroads agree W ith the objectives of this bill. 

Under present law, common carriers by rail, highway and water are 
required to publish their actual rates for the transportation of passen- 
gers and property. Heavy penalties are imposed 1f a common carrier 
charges rates different from those so published. Such rates may be 
changed only upon 30 days’ prior notice, unless otherwise permitted 
by the Commission. Not only shippers, but all competing media . 
tr: insportation thus know the exact rate which must he charged by : 
common carrier in respect of any movement of passengers or frei ght. 

The provisions of the Interstate Commerce Act governing the pub- 
licati be of rates by contract carriers are very different indeed. Con- 
tract carriers by highway and water are required merely to file 
with the Commission schedules containing their minimum rates. The 
act forbids a reduction of such minimum rates without notice but 
places no restrictions upon changes in rates which are in fact above 
the minimum rate so filed with the Commission. 

A contract carrier is not forbidden, as are common carriers, to dis- 
criminate among different shippers as to rates for performing identical 
services. Accordingly, a contract carrier performing the same trans- 
portation service for a number of shippers under separate contracts 
may charge varying rates, and only his minimum rate will be shown 
in the schedule filed with the Commission. We understand that 
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such minimum rates are frequently paper rates only, with no traffic 
moving under them. 

These differences in statutory provisions give contract carriers an 
enormous advantage in competing with common carriers because in 
quoting rates to prospective shippers, which may be at any level so 
long as they are not less than the filed minimum, contract carriers 
know the exact rates charged by their common-carrier competitors. 
Common carriers, on the other hand, have no w ay of knowing the 
exact level of rates being charged by their contract- -carrier competitors, 
This inequality results in a severe competitive disadvantage to the 
common carrier. 

At this point, I would like to interpolate this short statement. From 
the public standpoint, one of the worst things about the present situa- 
tion is that smaller shippers who generally must depend upon com- 
mon carriers have no way of knowing or ascertaining the rates actually 
paid by their larger competitors using contract carriers. Indeed, even 
the large shippers have no assurance that the contract trucker serv- 
ing them not giving still lower rates to some more influential com- 
petitor. The objective of H. R. 3774 is to lessen this inequality by 
requiring motor contract carriers to file with the Commission the 
actual rates which they charge. 

It will be observed that the bill does not change the statutory pro- 
visions applicable to contract carriers by water. 

H. R. 3774 amends section 218 (a) of the Interstate Commerce Act 
which applies to motor contract carriers, by requiring that the sched- 
ules filed by such carriers show their actual rather than the minimum 
rates or charges maintained by them. The bill also would change 
present law in providing that no change shall be made in the actual 

rates or charges so filed (rather than only a reduction in the minimum 
rates or chi arges) except after 30 days’ notice unless special permission 
to use a shorter period is obtained from the Commission. 

Early in its administration of part II of the Interstate Commerce 
Act, the Commission recognized the threat to common carriers posed 
by contract carriage. In Contracts of Contract Carriers (1 M. C. C. 
628), it said: 

A contract carrier has certain inherent advantages in competition over a com- 
mon earrier. There is a great difference in the conditions under which traffic 
can be hauled for shippers by motor carriers, even when the traffic is of the 
same kind. Naturally the traffic of the larger shippers, who can offer volume 
and steady movement, is particularly desirable. The common carrier holding 
itself out to carry traffic of a certain description must serve all who seek its 
services, and under the act it must serve them without unjust discrimination 
and adhere to published rates. The contract carrier, on the other hand, is free 
to pick and choose among shippers, and under the act it may discriminate in its 
service to them and its charges may be called in question only if they are found 
to fall below a reasonable minimum level. 

* + * a . e 

This inherent and inevitable disadvantage of the common carriers 
is accentuated and becomes a source of positive peril to them when 
competitors, claiming to be contract carriers, are promiscuous in their 
dealings with shippers, shop around among them freely, and confine 
their actual contracts to individual shipments. Under such condi- 
tions, shippers, especially those who have a large volume of traffic to 
offer, may play the contract carrier against the common carrier and 
contract carriers against each other, with the result that the unfair 
and destructive competition which Congress sought in the act to abate 
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is instead intensified, particularly in view of the fact that the publi- 
cation of their specific rates, as required by the act, makes the common 
carriers open targets. Ultimately, also, such conditions prove detri- 
mental, not only to the carriers, both common and contract, but to the 
shippers, the public safety, and the welfare of employees. In oe 
of Contracts by Contract Carriers by Motor Vehicle (20 M. C. C. 8 
15), the Commission said: 

A basic principle of carrier regulation is that full publicity of a carrier's 
charges is necessary and desirable in the public interest. There can be no effec- 
tive regulation of common carriers until their charges are made public. Other- 
wise, it would be impossible to prevent rebating, discrimination, and preferences 
among shippers who patronize them. Although there is no prohibition in the 
act against discrimination or preference by a contract carrier among his patrons, 
yet concealment of his actual charges not only discriminates against common 
carriers, who are thus compelled to compete with published rates against con- 
tract carriers with concealed rates, but by this very fact promotes rate wars, 
undercutting, and other unfair and destructive competitive practices among com- 
mon carriers as well as between common and contract carriers. No shipper can 
justly complain if the charges which he pays for transportation are made public. 
{Italics supplied. ] 

At the time that was written, the Commission had the authority to 
require that the actual contracts of contract carriers by highway be 
made public.’ That power was withdrawn, except in particular cases 
under certain specified circumstances, by an amendment of section 22) 
(a) of the Interstate Commerce Act contained in the Transportation 
Act of 1940, which became effective on September 18, 1940. The change 
in the law effecting such withdrawal operated to strengthen the com- 
oe position of contract carriers by highway and concurrently to 

~aken the Commission’s control over suc h operations. It also weak- 
wil the competitive position of all common carriers. 

The Commission has also noted the disability of common carriers 
by rail in fourth-section cases arising out of efforts to meet motor com- 
petition. In Filing of Contracts by €; ontract Carriers by Motor 
Vehicle (20 M. C. C. 8,15), it said: 


In this connection, the rail carriers point out that in the disposition of fourth- 
section applications, wherein permission is sought to meet motor-carrier competi- 
tion, we have consistently demanded of them a showing of the motor-carrier 
charges which they are called upon to meet, which showing they cannot now 
make. 

There is no question of the power of Congress to require the filing of 
actual rates. Stephenson v. Binford (58 F. 2d. 509, gegen 287 U.S. 
251 (1932));: ¢ hamplin Re fining Co. v. U. S. (329 U.S ) (1946) ). 

It seems equally clear that compliance with the fling requirements 
of the bill would not conflict with the provisions of section 220 (a) or 
222 (e) of the act which prohibit the disclosure of business transactions 
of shippers, because, as pointed out by the Commission in the justifica- 
tion of its recommendation 15 which accompanied its transmission of 
this bill to the C ongress— 
it would not be necessary to show a connection between the actual rates filed 
and the shippers to whom they apply. 


The objective of the bill to render more equal the competition be- 
tween common and contract carriers appears to be in all respects con- 


‘And it had entered an order, dated November 6, 1939, requiring that on and after April 
1, 1940, all such contracts be placed in the public files of the Commission. ‘That order, how- 
ever, never became operative, gue =" to a postponement of its effective date and later to 
a change in the law. See 28 M. . 75. 
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sistent with the stated policy of the Congress as enunciated in the na- 
tional transportation policy— 
to provide for fair and impartial regulation of all modes of transportation, 

This competition afforded rail and highway common carriers by 
motor contract carriers is not illusory. The growth of motor con- 
tract carriage has been striking. <Ac« ording to the October 1956 issue 
of Transport Economics, published by the Bureau of Tr: ansport Eco- 
nomics and Statistics, Interstate Commerce Commission, the intercity 
ton-miles of class I, I1, and III contract motor carriers increased 
108.57 percent between 1939 and 1955.'| There was a 37.14 percent in- 
crease between 1954 and 1955." 

The growth of contract carriage may be expected to increase as a 
result of the decision last year of the United States Supreme Court in 
Contract Steel Carriers, Inc. v. United States (350 U.S. 409), wherein 
the Supreme Court said : 

We hold also that the fact that appellee has actively solicited business within 
the bounds of his license does not support a finding that it was “holding itself 
out to the general public.” A contract carrier is free to aggressively search 
for new business within the limits of his license. 

I thing it is interesting to recall the facts underlying that case as 
set forth in the report, namely, that as of May 1, 1950, this contract 
carrier had one customer. By July 1951 it had 13 contracts, and as 
of the time of the Rear it had 69 contracts, and it is that type of case 
and th: ut reasoning of the Court which renders difficult to coro the 
line of demarcation between the contract carrier on the one han d, with 
his mite d responsibilities to the public, and the common carrier on 
the other hand with his much broader responsibilities to the public. 

It, accordingly, has become more imperative than ever before that 
the regulatory “inequalities which have favored the contract carrier at 
the expense of common ae be promptly rectified if common 
carriage, which has aptly been termed the “hard core” or “backbone” 
of the ea s transportation system, is not to be further weakened. 
It must be borne in mind that this bill is 1 of 2 bills submitted by the 
Commission to deal with this problem. The other, H. R. 5123, is 
designed to implement legislative recommendation No. 6 of the Com- 
mission in its 70th annual report. That bill, H. R. 5123, redefines 
“contract carrier by motor vehicle” and rh aifolage the Commission to 
limit the person or persons and the number or class of persons for 
which a contract carrier by motor vehicle may : awfully perform trans- 
portation services w ithout additional authority. Our industry plans 
wan to support the objectives of that bill when it is set for hearing. 

I said at the outset that the railroad industry supports the objec- 
tives of H. R. 3774. We do this despite the very limited scope of the 
measure for the reason that it is definitely a step in the right direction, 
although falling short of correcting all of the inequalities pertaining 
to contract carriage which we have consistently in the past advocated 
be rectified. 

It has always been our view that contract carriers should be re- 
quired to maintain just and reasonable rates without discrimin: ation 
or prejudice. We have also consistently advocated that the Commis- 
sion should be empowered to prescribe reasonable and nondiscrimina- 
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tory rates, rules, regulations, and practices for contract carriers. We 
further believe that the Commission should likewise be granted full 
powers of suspension and investigation to the end of insuring mainten- 
ance of such reasonable and nondiscriminatory rates, rules, regula- 
tions, and practices. This bill would not accomplish these objectives. 

Nevertheless we support it for the reason that in requiring the 
filing by motor contract carriers of actual rates it would tend to make 
more equal the competition between common and motor contract car- 
riers. More important, it would help to prevent further weakening 
of the common carrier segment of transportation, upon which the 
national economy necessarily depends. Thus the bill would be a step 
in the right direction. 

The Cuatrman. Thank you very much, Mr. Mackie. 

You would not disagree with the fact that a contract carrier per- 
forms, generally speaking, an entirely different type of service than 
common carriers perform. 

Mr. Mackie. I would not disagree with that in a great many in- 
stances. 

There are a number of contract carriers who are performing very 
important and necessary transportation functions for 1 or 2 or more, 
or very few industrial organizations where they truly substitute for 
private carriage in that they perform such an intimate function for 
this shipping company that they are practically a transportation de- 
partment. They are in lieu of private carriage and some of them like- 
wise in performing their function are very helpful in that they are 
performing a specialized service. They have special equipment or they 
have specially trained people, and so on. 

But, that is only a part of the picture, because in addition to con- 
tract carriers of that nature, there are a number of them—and I think 
that this contract steel carrier case is an example—where their func- 
tion, when you really analyze it, is not different than that of a com- 
mon carrier, except they are not subject to the same broad public re- 
sponsibilities which the law places upon common carriage. When a 
man is carrying ordinary steel products in an open- top or even in a 
closed-top van under 69 contracts, I think that the line of demarcation 
between common carriers on the one hand and contract carriers on the 
other hand has been badly broken down. That other bill I think is 
designed to hit that particular feature. That really does not come into 
this bill, as much as it does the other one. Does that answer your ques- 
tion, sir. 

The CHatrman. I think it does. 

Mr. Staggers. 

Mr. Sraaccers. Yes, Mr. Chairman, I have one question. 

Mr. Mackie, you referred to this contract steel carrier a couple of 
times there. I wonder if you can tell us when that was heard by the 
Court and the decision rendered. 

Mr. Macxtr. It was last year, 1956, by the Supreme Court of the 
—. States. 

Mr. Sraacers. 1956. 

Mr. Mac Kir. Yes, sir. 

The Cuairnman. And your testimony here deals principally with one 
bill, H. R. 3774. 

Mr. Mackie. That iscorrect,sir. That is right. 

The Cuarrman. Any further questions? Mr. Younger. 
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Mr. Younger. I have just one. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. In what particular field does this occur ? 

Mr. Mackie. Well, it isall over. Itisina great many fields. The 
contract carrier is used by a great many large industrial concerns of 
all types and kinds. I do not think you can classify it too much. 
They are used a great deal by the petroleum industry I know; they 
are used by the big food-distribution chains, like the Atlantic & Pacific 
Tea Co. 

Now, there is an example where one of the principal ones that I know 
of has only two contracts. He has two fleets of trucks. One works 
exclusively for the Great Atlantic & Pacific Tea Co., and the other 
works exe lusively for one of the big oil companies. There is no ques- 
tion but that is a specialized, individual service in lieu of private car- 
riage and I do not think that the problem raised by the contract steel 
carrier case has any bearing on that kind of a contract carrier 

But, many of them have branched out in the type of generalized 
work. . An example you will find in the decision in the contract steel 
carrier case. When they have the equipment to handle the com- 
modities of a great number of shippers, and when they engage to serve 
too many shippe rs, we feel they have crossed the line and really become 
common carriers without being required to assume the obligations of 
a common carrier. And, it is that type of a situation whic h this cor- 
relative bill is designed to a care of. That isa little different facet 
of the problem, rather than the rates limitation problem embodied 
in this particular bill which relates solely to the question of requiring 
them to file their actual rates so that those competing against them will 
know what the contract carriers are charging. It is a very limited 
scope bill and a very simple one. 

Mr. Youncer. Do you know any contract carriers where the contract 
carrier is owned by officers or directors of the company for whom they 
contract and in that way become contract carriers rather than private 
carriers ? 

Mr. Mackie. No, sir, I do not. 

Mr. Youncer. That is all. 

The Cuarrman. Mr. Springer. 

Mr. Sprrncer. If I may, Mr. Chairman. 

The Cuarrman. We have some other witnesses, I must say to the 
committee and to the gentleman, who have to get out of the city today. 
Therefore, we want to hear them. We have an executive session at 
11 o'clock. 

Mr. Sprtncer. I will try to make it just as brief as I possibly can. 

I want to be sure, Mr. Mackie, that I understand you. H. R. 3774 
is the crux of your whole testimony. 

Mr. Macxtr. Yes, sir. 

Mr. Sprtncer. The first section, No. 1, you say strike from the second 
sentence the words, “the minimum rates or charges of such carrier 
actually maintained and charged” and substitute therefor the words 
“the actual rates or charges of such carriers.” 

Does that mean then that the contract carrier would be required to 
publish all of his rates with any person with whom he contracts ? 

Mr. Mackie. It means he would be required to file with the Com- 
mission, and publish, the actual rates which he charges for the service 
he performs under his outstanding contracts. 
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Mr. Sprincer. Would you, therefore, eliminate from the law the 
words “the opportunity to charge the minimum rates,” with the con- 
tract carriers ? 

Mr. Macxre. I don’t understand the question. 

Mr. Sprincer. Let me put it this way,a different way. 

Are you going to put the obligation on the contract carrier’s rate 
the same as the common carriers? Are you going to put on him the 
obligation of publishing his actual rates, so that you will know what 
itis? 

Mr. Mackie. So that his competitors will know what it is. 

Mr. Sprincer. He is going to have an opportunity to negotiate be- 
tween the minimums and what he thinks he can get, or is he going to 
have a fixed rate? That is what I am trying to get at. 

Mr. Mackie. He still is not limited by this bill from discrimin: iting. 
He can charge one contractee one price and he can charge another 
contractee another price, and that would still continue to be lawful. 

Mr. Sprincer. Now, then, the only thing that you are doing is mak- 
ing him publish with the Commission the actual contracts; is that it? 

Mr. Mackie. Not the contract. That isa very different proposition. 

Mr. Sprincer. What is he going to file? 

Mr. Macxtr. Well, he is going to file his schedule. Now, the pres- 
ent law requires the filing of a schedule containing the minimum rates 
or charges of such carrier actually maintained and charged. This law 
would change that to require him to file a schedule containing the 
actual rates or charges of such carrier. He simply then tells the Com- 
mission and the public and the world and his competitors what his 
charges are for the service he performs. To that extent he then moves 
over into the same area of requirements that are presently exacted of 
his competitor, the common carriers, and they will then know what he 
charges. That is all this bill does. 

Mr. Springer. I do not want to take too much time. 

Suppose that a carrier, railway, charges $4 a ton for hauling 
wheat—I do not know what it is—but we will say $4 a ton, from Chi- 
cago to New York. We will say for the same commodity a contract 
carrier has a minimum rate, we will say, of $3.80. 

Now, I take it he can make a contract with shippers, a private con- 
tract, at $3.80 and on up. Am I correct on that / 

Mr. Mackie. You are right, as long as he does not go below the 
minimum. 

Mr. Sprincer. Now we will say that he has entered, we will say, 
into 50 contracts all at different rates. 

Is he going to have to publish with the Commission all of those 
separate rates ¢ 

Mr. Mackir. Yes. 

Mr, Sprincer. That he charged somebody at these contract rates. 

Mr. Mackie. Yes, sir. 

Mr. Sprincer. Between Chicago and New York? 

Mr. Mackie. Yes—without disclosing who they are. 

Mr. Sprincer. I understand that, but he is going to have to file 
as to each contract and he has had as many as 50 different rates between 
Chicago and New York for the hauling of wheat. 


93529—57——_10 
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Mr. Macxte. He will have to keep up to date with his filing at the 
Commission, subject to public inspection, the actual rates that he 
charges from day to day. 

Mr. Sprincer. From day to day, as he changes them ? 

Mr. Mackie. Surely. And, there are restrictions proposed here that 
he cannot change his published rate except on 30 days’ notice. That 
is the change in sentence 4 of the act which you will find there. 

Mr. Sprincer. I see. 

Mr. Mackir. By changing the second word of the sentence in the 
fourth section. 

Mr. Sprincer. By making that change. 

Mr. Mackie. That ey aa 

Mr. Sprincer. In 37: 

Mr. Mackrr. Thatisr te 

Mr. Sprincer. That is all. 

The CuatrmMan. Thank you very much, Mr. Mackie. We are glad 
to have had your testimony. 

Mr. Mackie. Thank you, Mr. Chairman and gentlemen. 


STATEMENT OF L. A. PARISH, VICE PRESIDENT, PAN-ATLANTIC 
STEAMSHIP CORP., MOBILE, ALA. 


The CuatrmMan. Mr. Parish. May I inquire how much time you 
will require ? 

Mr. Parisu. Not more than 10 minutes, I think, Mr. Chairman. 

The CHatrman. Very well. 

Mr. Parisu. Mr. Chairman and members of the committee. I have 
on mm a statement. 

The CuarrmMan. Will you identify yourself for the committee ? 

Mr. Parisu. My name is L. A. Parish, 61 St. Joseph Street, Mobile, 
Ala. I am vice president of the Pan-Atlantic Steamship Corp. for 
whom I am appearing here. My address is Mobile, Ala. 

The Pan-Atlantic Steamship Corp. is a common carrier by water 
operating in the transportation of commodities generally and passen- 
gers between Atlantic ports and gulf ports and between the Pacific 
coast ports and Atlantic ports; certificated by the Interstate Com- 
merce Commission. 

I am appearing here in connection with four bills, H. R. 5523, H. R. 

524, H. R. 2808, and H. R. 3233. 

Separate statements were prepared on each of these bills, but have 
been included in one combined memorandum for the benefit of the 
committee. 

The CuamrmMan. You would like to have your entire statement or 
statements on the various bills included in the record ? 

Mr. Partsu. I would, sir. 

The CHatrMAN. It may be included. 

(Statements referred to are as follows:) 


STATEMENT OF L. A. PARISH ON BEHALF OF PAN-ATLANTIC STEAMSHIP CORP. ON 
H. R. 5523 anno H. R. 5524 AMENDING SECTION 154A OF THE INTERSTATE COM- 
MERCE ACT 


I. My name is L. A. Parish, 61 St. Joseph Street, Mobile, Ala. I am vice 
president of the Pan-Atlantic Steamship Corp. for whom I am appearing here. 
The Pan-Atlantic Steamship Corp. is a common carrier by water operating 
in the transportation of commodities generally and passengers between Atlantic 
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ports and gulf ports and between Pacific coast ports and Atlantic ports; cer- 
tificated by the Interstate Commerce Commission in I. C. C. Docket W-376 and 
subs. 

II. These bills propose to amend section 15a of the Interstate Commerce Act 
by adding after paragraph (2) thereof, a new paragraph (3) reading as follows: 

“(3) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this act, the Commission shall not consider 
the effect of such rates on the traffic of any other mode of transportation; or 
the relation of such rates to the rates of any other mode of transportation; or 
whether such rates are lower than necessary to meet the competition of any 
other mode of transportation.” 

IlI. We are opposed to the enactment of this legislation for the following 
reasons : 

1. It removes from the Interstate Commerce Commission its ability to effec- 
tively administer the ratemaking rule in the public interest. 

2. It would legalize unfair and destructive competitive practices by the rail 
lines. 

3. It would weaken and destroy our domestic water services. 

4. It would nullify the national transportation policy of Congress. 
5. It would produce chaotic conditions in our national transportation system 
and among all regulated carriers. 

[V. Section 15a of the Interstate Commerce Act now reads as follows: 

“(1) When used in this section the term ‘rates’ means rates, fares, and charges, 
and all classifications, regulations, and practices relating thereto. 

“(2) In the exercise of its power to prescribe just and reasonable rates the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates are 
prescribed ; to the need, in the public interest, of adequate and efficient railway 
transportation service at the lowest cost consistent with the furnishing of 
such service; and to the need of revenues sufficient to enable the carriers, under 
honest, economical, and efficient management to provide such service.” 

Section 15a is termed the “rule of ratemaking,” and language substantially 
similar to that in section 15a is also contained in section 216 (i) for motor car- 
riers, section 307 (f) for water carriers, and section 406 (d) for freight for- 
warders. 

V. The national transportation policy enacted with the Transportation Act of 
1940 reads as follows: 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation subject 
to the provisions of this act, so administered as to recognize and preserve the 
inherent advantages of each; to promote safe, adequate, economical, and efficient 
service and foster sound economic conditions in transportation and among the 
several carriers; to encourage the establishment and maintenance of reasonable 
charges for transportation services, without unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive competitive practices; to co- 
operate with the several States and the duly authorized officials thereof; and 
to encourage fair wages and equitable working conditions—all to the end of 
developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the postal service, and of the national 
defense. All of the provisions of this act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” [Italic added.] 

VI. Under existing laws a carrier is free to initiate whatever rate adjustments 
he may desire, subject of course at all times to the jurisdiction of the Commis- 
sion to regulate those rates and to see that they are not unlawful in any respect 
whatsoever. The Interstate Commerce Act does not contain specific or definite 
standards to be used in regulating intercarrier competition, but leaves that to the 
Commission to develop in the exercise of its discretion for the protection of the 
general public and the preservation of our national transportation system. 

Presently, section 15a requires the Interstate Commerce Commission, in the 
exercise of its power to prescribe just and reasonable rates, to give due con- 
sideration, among other factors, to the need, in the public interest, of adequate 
and efficient railway transportation service at the lowest cost consistent with 
the furnishing of such service: and to the need of revenues sufficient to enable 
the carrier, under honest, economical and efficient management to provide such 
service. 
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Ample provision is already contained in the Interstate Commerce Act for free- 
dom of action by the rail lines. Section 3 (1) of the Interstate Commerce Act 
while prohibiting undue preference or advantage nevertheless provides that “this 
paragraph shall not be construed to apply to discrimination, prejudice or disad- 
vantage to the traffic of any other carrier of whatever description.” 

Similar provisions are also contained in sections 216 (d), 305 (c) and 404 
(h) (¢). 

While the right to compete within reasonable limits is basic to the maintenance 
of an essentially competitive regime, the power of the Interstate Commerce Com- 
mission to prevent unfair and destructive competitive practices must be main- 
tained. 

To now attach the proposed paragraph (3) to section 15a would remove from 
the Commission its discretion and judgment in matters of intercarrier competi- 
tion and give to the rail lines carte blanche to use cutthroat tactics against their 
truck and water competitors regardless of the effect on our national transporta- 
tion system. 

In Naval Stores from Mississippi to Gulf Ports (235 I. C. C. 723), the Inter- 
state Commerce Commission had before it questions concerning the rates and 
practices of carriers by rail and by truck affecting the interstate transportation 
of naval stores from certain points in Mississippi to Gulfport, Miss., New Orleans, 
La., and Mobile, Ala. for export or coastwise movement. After considering the 
requirements of section 15a in connection with the evidence of record, the Com- 
mission, at page 733 of its report, said: 

“In section 202a Motor Carrier Act, 1935, the policy of Congress is declared 
to be ‘to regulate transportation by motor carriers in such manner as to recog- 
nize and preserve the inherent advantages of, and foster sound economic condi- 
tions in, such transportation and among such carriers in the public interest ;’ 
and in section 216 (i) it is stated that in the exercise of its power to prescribe 
just and reasonable rates the Commission shall give due consideration, among 
other things, “‘o the inherent advantages of transportation by such carriers’ and 
‘to the need in the public interest of adequate and efficient transportation service 
by such carriers at the lowest cost consistent in the furnishing of such service.’ 

“The above provisions of the Interstate Commerce Act and of the Motor Car- 
rier Act are not inconsistent. The paramount duty laid upon us is to regulate 
both transportation agencics, not in the interest of one or the other of such agen- 
cies, but in the public interest. 

“Healthy competition between different agencies of transportation is un 
doubtedly in the public interest. Ordinarily either may initiate rates that will 
in the opinion of its management enable it to obtain or retain desired traffic 
provided that such rates are compensatory and do not cast a burden upon other 
traffic. It is manifest, however, that when, because of an insufficient volume of 
traffic or for any other reason, competition is carried to the point where the 
service clearly is being performed at a loss, public interest is not being served. 
Such competition tends to undermine the financial stability of the carriers and 
thereby to lessen their ability to furnish adequate and efficient service. It is 
to prevent such competition that the Commission has been given the authority 
to prescribe reasonable minimum rates. This authority should, however, b« 
exercised with care.” [Italic added. } 

We direct the attention of the Congress to the statement by the ICC in the 
above case where they said ‘“‘The paramount duty laid upon us is to regulate 
both transportation agencies, not in the interest of one or the other of such 
agencies, but in the public interest.” That is exactly what Congress has said 
in its national transportation policy. 

VII. When the Transportation Act of 1940 was before the Congress of the 
United States, and regulation of water carriers by the Interstate Commerce 
Commission was proposed, opponents of the legislation vigorously pointed out 
their fears that the Commission might permit the rail lines to lower their rates 
and force the water carriers out of business or else force the water rates to be 
raised in order to enable the railroads better to compete with the water lines. 
These opponents were repeatedly assured by sponsors of the 1940 act who advo- 
cated ICC regulation of water transportation that the questioned legislation 
unequivocally required the Commission to fix rates which would preserve for 
shippers the inherent advantages of water transportation. Senator Wheeler, at 
that time spokesman of the Interstate Commerce Committee, of which he was 
chairman, pointed out on the floor of the Senate that the 1940 act contains at 
least 3 separate provisions, a prime purpose of which is to protect the water 
cearrier’s natural advantages. (84th Congressional Record 5873-5876, 5883, 
6131— (1940). These were: 
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(1) The acts’ declaration of policy emphasizes that the act must be “so admin- 
istered as to recognize and to preserve the inherent advantages” of “all modes 
of transportation subject to * * * this act.” 

(2) In order that the inherent advantages might be preserved, section 305 (c) 
provides that “differences in * * * rates * * * and practices of a water carrier 
in respect of water transportation from those in effect by a rail carrier with 
respect to rail transportation shall not be deemed to constitute unjust discrimi- 
nation, * * * or an unfair or destructive competitive practice * * *.” 

(3) Section 307 (f) requiring the Commission in fixing rates to consider “the 
effect of rates upon the movement of traffic by the * * * carriers for which the 
rates are prescribed,” emphasized that the Commission must consider in fixing 
rates, ‘the need, in the public interest of adequate and efficient water transporta- 
tion service.” 

In addition, section 3 (4) of the act forbids rail carriers to discriminate in 
their rates, fares, and charges between connecting lines, amended by the 1940 
act to specifically include water carriers. 

Illustrative of the attitude of Congress is this exchange between Senator Lucas 
and Senator Wheeler, chairman of the Interstate Commerce Committee: 

“Mr. Lucas. * * * The town in which I live is a focal point for the transporta- 
tion of wheat and corn down the Illinois. The price for wheat and corn at the 
elevator there is always 2 or 3 cents higher than it is at elevators some 25 or 
30 miles farther inland because of the difference between the rates by rail and 
those by water. 

“Under the bill, as I understand it, the Interstate Commerce Commission 
would have the power, and it would be its duty, to fix rates on the Illinois River 
with respect to the transportation of that wheat and corn. Would it be possible 
for the Interstate Commerce Commission to fix the rate the same as the railroad 
rate from that point to St. Louis? 

“Mr. WHEELER. Not if the Commission does its duty, because the bill specifically 
provides that it must take into consideration the inherent advantages of the 
water carrier. Everyone agrees that goods can be shipped more cheaply by 
water than by rail” (84th Congressional Record 5879 (1940) ). 

In Interstate Commerce Commission v. Mechling (330 U. S. 567, 579), the 

Supreme Court of the United States, in considering the competition between rail 
and water carriers, stated at page 579: 
“* * * It [the Congress] has declared in unmistakable terms that the ‘in- 
herent advantage’ of the lower cost of barge carriage as compared with that 
of railroads must be passed on to those who ship by barge. It is therefore 
not within the province of the Commission to adjust rates, either to equal- 
ize the transportation cost of barge shippers with that of shippers who do 
not have access to barge service or to protect the traffic of railroads from 
barge competition. For Congress left the Commission no discretionary power 
to approve any type of rates which would reduce the ‘inherent advantage’ of 
barge transportation in whole or in part.” 

This legislation now before Congress, if approved, would very substantially 
weaken, if not entirely remove, the Commission’s power to question rates estab- 
lished by rail lines purportedly to meet the competition of motor or water car- 
riers. If the rail lines are left to their own devices they will not only destroy 
their competitors but also destroy themselves. It has been our experience that 
rail carriers, even under the existing laws, will not hesitate to engage in destruc- 
tive competitive practices and if they are afforded even further opportunity 
than already exists, there can hardly be any argument against a position that 
they will jeopardize our entire national transportation system. 

On May 5, 1955, in New York City, at the 26th annual meeting of ICC Prac- 
titioners, Commissioner Kenneth H. Tuggle, in discussing the reasoning behind 
the enactment of the original act to regulate commerce, made the following sig- 
nificant statement : 

“From this evidence, particularly the language from the original Senate report 
and the act itself, it must be concluded that one of the main reasons for regulation 
was to outlaw cutthroat carrier competition—the kind of uncontrolled ‘rate 
wars’ which made it impossible to maintain any degree of stabilization in freight 
rates between individual shippers, areas, or territories. The carriers themselves 
were greatly benefited by the substitution of regulations for the ‘law of the 
jungle,’ under which not the fittest but the most ruthless survived. 

“From its beginning the transportation industry has been famed for rugged— 
and sometimes ruthless—competition. This can be illustrated by the historical 
note that the ship on the first voyage of the English East India Co. carried 
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1 cannon for each 13 tons of freight, and took it return load of pepper away from 
a Portugese ship instead of going on to India and getting it. 

“There is no sound reason for believing that carrier competition today, espe- 
cially between different agencies of transport, if freed of all restraints, would 
not be destructive of fair and just shipper rate relations, as was the case 
prior to 1887. The need for wise regulations, in the interest of the carriers 
as well as the public, frequently is just as great between carriers in the same 
agency as between different agencies of transport. For those who might question 
this view of the matter I recommend that they read the Commission’s report in 
Export Grain from Buffalo to New York (292 I. C. C., 647), decided June 7, 
1954, and Jron Ore Eastern Points to C. F. A. Points (original report 291 1. C. C, 
527, decided February 5, 1954).” (XXII ICC Practitioner’s Journal May 1955, 
No. 8.) 

In Iron Ore Eastern Points to C. F. A. Points (291 I. C. C. 527), which in- 
volved the actions of eastern rail lines in reducing their rates on iron ore from 
eastern ports to central territory destinations, at pages 5381 and 5382 the ICC 
stated : 

“Upon consideration of the above protests, and it further appearing that the 
carriers serving the North Atlantic ports were engaging in a rate war which 
would injuriously affect the rights and interests of the public, Division 2 sus- 
pended the operation of the above described schedules * * *.” 

Thus it is seen that the rail carriers even among themselves engage in rate 
wars. If this be true, how can any measure of protection be afforded our national 
transportation system if the rail carriers have the right to discriminate agains 
other modes of transportation? 

VIII. Within the last 10 vears the rail carriers have sought and obtained from 
the ICC 7 permanent general increases in their freight rates. The increases on 
general commodities have amounted to a total of 188 percent. There are pending 
applications for an additional 15 percent increase. These increases have bee: 
necessary, brought about by increased cost of operation, including increased labor 
costs. To a substantial degree in all of these general ex parte increases the rail 
lines have provided hold-downs in their increases on large volume commodities 
susceptible to competitive transportation such as lumber, coal, petroleum products, 
canned goods, and iron and steel articles. In other words, as to these competi- 
tive commodities, the railroads did not seek full increases in their rates. This 
is only one method by which the rail lines are attempting to strangle the water 
carriers, the result of which not only is felt by the water carriers but in the 
form of losses of revenues, also by the rail carriers. It has been our feeling for 
many years that while increased costs of operation have and are continuall) 
taking place, the rail carriers could help meet these increased costs better if they 
did not take hold-downs on competitive traffic and did not continually reduce 
their rates after general increases have been granted to them. There has not 
been a general increase since World War II which has not been followed imme- 
diately by reductions by the rail lines on heavy moving or highly competitive 
traffic. 

Commissioner Tuggle’s further remarks indicate the true picture of what may 
be expected of the rail lines. He stated: 

“The reports filed with the Commission by rail, motor, and water carriers indi- 
cate that the present revenues are no more than adequate. Yet, there are some 
who say that by removing all restraints so that rates can be made to cover only 
the direct ascertainable cost of producing the service to which the rates apply, pre- 
sumably the out-of-pocket costs, that the public would be save billions of dollars 
a year. What would happen to “a fair return upon the investment” if no profits 
or replacements were made and those unstated billions left in the hands of the 
public. 

“Arguments of this kind do not explain just how regulated carriers are to save 
the public billions in freight charges, and at the same time increase their net 
revenue, by reducing their rates to minimum basis on highly competitive traffic, 
such as manufactured articles. If the revenue of regulated carriers is decreased 
by permitting rates on attractive high-valued and heavy moving commodities 
to gravitate to minimum bases, it would seem that the transportation burden 
would have to be increased on noncompetitive traffic if the carriers are to receive 
adequate revenues. This has been clearly evident in the several general increased 
rate cases in which it has been demonstrated that important revenue-producing 
traffic frequently, for competitive reasons, has been exempted from the authorized 
increases, which in turn has been followed by requests for further general 
increases, 
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“Arguments to the effect that the maintenance of competitive rates ou a mini- 
mum basis will result in substantially reduced overall transportation charges to 
shippers, and at the same time strengthen the carrier's financial position, would 
tax anyone’s credulity. 

“The fact is that whoever is empowered to fix important rate relations between 
shipping interests, whether it be the carriers or the Government, has the power to 
say which industries shall live and which shall die, and which area or territory 
shall grow and prosper, and which shall not. It is in these situations that the 
public interest in transportation is very clear and very real indeed.” [Italic 
added. | 

IX. The railroads are constantly making reductions in their freight rates al- 
legedly to meet their water and truck competition. In the preponderance of 
cases the rail carriers go beyond the scope of their competition by spreading their 
local scale of rates over entire territories, as well as interterritorially. A typical 
example of this is the drastic reductions made in interterritorial rates on paper 
and pulpboard between southern points and eastern points in 1955. These reduc- 
tions were made on the theory of truck competition between points in the East, 
but the reduced scale established in the East to meet truck competition was spread 
interterritorially. This not only reduced the rail lines’ earnings but very ad- 
versely affected the water carriers who were, at the time, handling some of that 
traffic. 

In 1954 the railroads drastically reduced the rates on beans from southern 
Idaho to western and southwestern territory to meet unregulated truck compe- 
tition. Immediately rates from the Pacific coast were also reduced not only to 
the western points but also to eastern points as well. There was no truck com- 
petition involved from the Pacific coast at all nor to the eastern territories. 
Another example of the drastic effect of such adjustments by the rail lines is 
that affecting the rates on canned goods from the South to the East. Because of 
truck competition between two points in official territory a reduced rate was 
proposed. Instead of confining the reduced rate to the particular truck com- 
petitive points involved, rate reductions were made throughout the entire eastern 
territory which subsequently spread to the South and to interterritorial move- 
ments between the East and the South. Because of their attempts to throttle 
the water lines the rail rates today on canned goods from Florida to the East are 
only 41 percent higher than they were in 1931 even though general ex parte in- 
creases have been permitted since that time totaling 138 percent. 

These examples are cited to show what the railroads are doing, even now, under 
existing regulation. If they are given further latitude such as proposed by these 
bills we can see nothing but a broadening of the already destructive competi- 
tive practices in which they are engaging. The water carriers were assured that 
their place in the national transportation system was to be protected when the 
1940 regulation was proposed. We need a healthy transportation system not 
only by rail, but by water and motor vehicle if this Nation is to continue to grow. 
Unfair and destructive competitive practices by the rail lines should not be con- 
doned. 

X. Seemingly, the main purpose of this suggested legislation to limit the Com- 
mission’s power of ratemaking is to give the rail carriers free rein to engage in 
any kind of competitive practices which they might deem advisable or neces- 
sary. However, the natural result of this would be that competitive rates would 
gravitate to the minimum basis, and this would generally oceur on attractive 
high-valued and heavy-moving commodities because that is where competition is 
the keenest. It is clear that an accumulation of such situations would per- 
petuate a most costly, and frequently an unjust and reasonable financial burden 
upon noncompetitive traffic. 

While today the Interstate Commerce Commission has the power and duty to 
protect all facets of shipping interests, and the duty to promote and develop all 
forms of transportation, yet under the proposed legislation that power would 
be taken away and left solely to the discretion of the rail lines. It is obvious, of 
course, what the final result would be for water carriers and motor carriers. 

The rail lines seem to be concerned about their participation in the traffic move- 
ments of the Nation. They decry the fact that they have a smaller percentage 
of the intercity traffic now than they had in prior years. The truth of the 
matter is however, that the railroads in the past year handled more freight than 
they have ever handled in their history. It is well known that the railroads 
alone could not begin to accommodate the present volume of intercity traffic. The 
Substantial developments in our national economy are not due solely to the fact 
that rail transportation was available, but the other forms of transportation have 
had a part as well in this great development. 
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In support of our position that the railroads are not in a position to handle all 
of the commerce of the United States, we point to a statement by Commissioner 
A. F. Arpaia of the Interstate Commerce Commission in an address before the 
New England Shippers Advisory Board at Poland Spring, Maine, September 24, 
19538 : 

“Present estimates are that railroads are 175,000 freight cars and 6,000 pas- 
senger cars short in supplying the demands for rail transportation in a war 
economy.” 

As of December 31, 1955 (the latest date for which I have figures available) 
class I line-haul railways owned or leased 1,698,814 freight-carrying cars. Two- 
thirds (66.4 percent) of these cars were in excess of 10 years old. The number 
owned or leased as of December 31, 1955, was only 2.7 percent above the number 
owned or leased as of December 31, 1940. Actual tons of revenue freight orig- 
inated by class I railroads in 1940 was 1,009,421,000 and in 1955 1,396,339,000, 
or an increase of 38.3 percent. 

The railroads may say of course, that they do not have sufficient moneys to 
buy needed new equipment. Possibly, one reason they do not have more money 
is because of the unnecessary rate reductions they make and the destructive 
practices in which they engage. A current example of this very thing is a 
proposal now pending before the rail lines in which they would reduce their 
all-rail rates from the East to certain southwestern points to exactly equalize 
water-truck and water-rail rates through Texas ports to those southwestern 
points (SWFB proposal 80212). Not only is this unnecessary, but it also 
jeopardizes their rate structures between many other points where there is no 
rail-water competition. This, in my opinion, is definitely a destructive rail 
practice and absolutely unnecessary. 

XI. We are faced today with these many problems and if the Commission has 
no power to consider the effect of rail rates on other modes of transportation 
that is tantamount to saying that the Commission cannot consider the effect 
of rail rates on the national transportation policy, and in fact has the effect 
of Congress turning over to the railroads our national transportation policy. 
Anything that would adversely affect a water carrier or a motor carrier could 
definitely affect the national transportation system. If a water or motor 
carrier were put out of business as a result of the unbridled rate practices of 
the railroads (and that could readily happen under this proposed law), that 
fact might well jeopardize the business of firms dependent upon that carrier 
for transportation, could adversely affect communities being served by that 
carrier and indeed have an ill effect upon the entire economy. None of this 
would be, in my opinion, in conformity with the policy declared by this Congress 
“to promote safe, adequate, economical, and efficient service and sound economic 
conditions in transportation among the carriers involved,” but rather would 
constitute a destructive competitive practice which this Congress has declared 
unlawful. 

In discussing the desirability of a sound transportation system by all modes 
of transport, Commissioner Arpaia, at the 24th annual luncheon of ICC prac- 
titioners in San Francisco on May 13, 1953, stated : 

“Move a pencil along the thin lines of a map of the United States that mark 
the railroads, the highways, the navigable rivers and canals and you trace the 
skeleton around which the substance of this Nation is organized and from 
which its force radiates. Whether it be described as the circulatory system 
through which its lifeblood flows, or as the nervous system that connects its 
brain centers and vital organs, one thing is certain; damage to any part of it 
causes injury toit all. * * * 

“Congress acknowledged that healthy competition was desirable and directed 
that it be preserved. Such being the case, it said, do not allow one form because 
of its size, strength, or position utterly to destroy another by methods within 
its power.” 

XII. In view of the drastic ill effects of this legislation on our national trans- 
portation system and on water carriers and motor carriers, we strongly urge the 
rejection of these bills and that they be not approved. 


STATEMENT oF L. A. PARISH ON BEHALF OF PAN-ATLANTIC STEAMSHIP CORP. ON 
H. R. 2808 AMENDING SECTION 4 OF THE INTERSTATE COMMERCE ACT 


I. My name is L. A. Parish. My address is 61 St. Joseph Street, Mobile, Ala. 
I am vice president of the Pan-Atlantic Steamship Corp. This company is a com- 
mon carrier by water in the transportation of commodities generally and passen- 
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gers between Atlantic ports and gulf ports and between Pacific coast ports and 
Atlantic ports, certificated by the Interstate Commerce Commission in ICC docket 
W-376 and subs. Pan-Atlantic has been engaged in domestic water transporta- 
tion since 1933. I have had 34 years experience in transportation, the last 23 
having been spent in domestic water transportation. 

II. The bill now under consideration by this committee proposes to amend 
section 4 (1) of the Interstate Commerce Act to read as follows: 

“(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter be- 
ing included within the longer distance, or to charge any greater compensation 
as a through rate than the aggregate of the intermediate rates subject to the 
provisions of this part or part III, but this shall not be construed as authorizing 
any common carrier within the terms of this part or part III to charge or receive 
as great compensation for a shorter as for a longer distance : Provided, That, upon 
application to the Commission and after investigation, such carrier, in special 
cases, may be authorized by the Commission to charge less for longer than for 
shorter distances for the transportation of passengers or property, and the 
Commission may from time to time prescribe the extent to which such designated 
carriers may be relieved from the operation of the foregoing provisions of this 
section, but, in exercising the authority conferred upon it in this proviso, the 
Commission shall not permit the establishment of any charge to or from the more 
distant point that is not reasonably compensatory for the service performed, 
and no such authorization shall be granted on account of merely potential water 
competition not actually in existence: And provided further, That any such car- 
rier or carriers operating over a circuitous line or route may, subject only to the 
standards of lawfulness set forth in other provisions of this part or part III 
and without further authorization, meet the charges of such carrier or carriers 
of the same type operating over a more direct line or route, to or from the com- 
petitive points, provided that rates so established over circuitous routes shall not 
be evidence on the issue of the compensatory character of rates involved in other 
proceedings: And provided further, That tariffs proposing rates subject to the 
provisions of this paragraph requiring Commission authorization may be filed 
when application is made to the Commission under the provisions hereof, and, 
in the event such application is approved, the Commission shall permit such 
tariffs to become effective upon 1 day's notice.” 

III. The major change proposed by this bill is that contained in the second 

proviso, which we again quote for convenience : 
“And Provided Further, That any such carrier or carriers operating over a cir- 
cuitous line or route may, subject only to the standards of lawfulness set forth 
in other provisions of this part or part III and without further authorization, 
meet the charges of such carrier or carriers of the same type operating over a 
more direct line or route, to or from the competitive points, provided that rates 
so established over circuitous routes shall not be evidence on the issue of the 
compensatory character of rates involved in other proceedings.” 

IV. The present section 4 (1) of the Interstate Commerce Act, applicable only 
to rail and water common carriers, has five main provisions: 

(1) Rates are unlawful which are higher for a shorter haul than for a longer 
haul over the same line or route in the same direction, the shorter haul being 
included within the longer. 

(2) It is unlawful for rail or water lines to charge more as a through rate 
than the aggregate of the intermediate rates. 

(3) Upon application in special cases, the Interstate Commerce Commission 
may grant relief from the prohibitions of section 4 (1). 

(4) No relief shall be granted on account of merely potential water compe- 
tition not actually in existence. 

(5) Tariffs publishing rates subject to section 4 (1) may be filed when appli- 
cation is made for relief. 

V. Presumably the primary purpose of this bill is to permit a circuitous route 
to meet a direct route or, in other words, to grant automatic fourth-section relief 
to a circuitous route to meet the competition of a direct route, where the direct 
route has either cleared the fourth section or has obtained the necessary relief 
for fourth-section violations. Basically, this change in the law would undoubt- 
edly relieve the Interstate Commerce Commission of many applications it re- 
ceives for fourth-section relief, but there is substantial necessity for clarification 
of that section of the bill which proposes the automatic relief for substitute 
routes. We are opposed to the present legislation unless it is clarified. 
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The attention of the committee is directed particularly to the language of the 
proviso in question, which states that “carriers operating over a circuitous line 
or route may, * * * meet the charges of such carrier or carriers of the same type 
operating over a more direct line or route, to or from the competitive points, 
* * *” Tt is the words “carrier or carriers of the same type” which must be 
clarified. I am informed that these particular words were inserted in a bill 
under consideration .by a prior Congess at the suggestion of a carrier but, as we 
will hereinafter show, there must be further clarifying language before the intent 
of this bill is fully known. 

VI. As an example of the problem, and to show need for clarification, it should 
be pointed out that there are today several distinct types of services and opera- 
tions being performed by the rail lines: 

(1) The normal all-rail service where freight is handled in some type of rail 
car. 

(2) Rail piggyback service handling the trailers of motor carriers or shippers 
not under joint rail-truck rates. 

(3) Rail trailer or flatcar service handling the trailers of the rail lines. 

(4) Demountable trailer body service hauling trailer bodies belonging to the 
rail carriers. 

(5) Substituted truck service for normal rail service for entire length of haul 
involved. 

(6) Substituted truck service for a portion of the normal rail haul involved, 
balance normal rail operation. 

(7) Substituted truck service for trailer on flatcar service for entire haul. 

(8) Substituted truck service for trailer or flatear service for part of haul. 

There may be other varying combinations of these differing types of service. 

In the category of the water carriers we have the following: 

(1) Conventional break-bulk, deep-sea vessels. 

(2) Conventional break-bulk vessels operating in inland waters, including the 
Great Lakes. 

(3) Car ferries operating in inland waters. 

(4) Car ferries operating on the high seas. 

(5) Barge lines operating in inland waters. 

(6) Barge lines operating on the high seas. 

(7) Roll-on, roll-off trailer ships. 

(8) Roll-on, roll-off trailer barges. 

(9) Lift-on, lift-off trailer ships. 

To show further need for clarification in the language of this bill concerning 
“carriers of the same type,’ we would like to show the varying combinations of 
routes and services, such as the following: 

(1) All-rail routes. 

2) Rail-truck-rail. 

3) Rail-water-rail. 

4) Rail-truck-water. 
5) Truck-water-truck. 

(6) Barge-water-truck. 

(7) Rail-lake-rail. 

(8) Rail-barge-rail. 

(9) Rail-lake-truck. 

(10) Truck-barge-truck. 

VII. When this bill speaks of carriers of the same type, just what is intended? 
If it is the intention of this bill to confine the automatic circuitous relief to a 
circuitous route over which the service and operation is identical with that via 
the direct route whose competition is being met between the competitive points, 
then this bill should so state. It is not enough to restrict the circuitous relief 
to meeting the competition of carriers of the same type since carriers of the same 
type may not necessarily be engaged in an identical operation. The background 
of this bill would indicate that its purpose is to permit conventional! all-rail 
routes to meet a direct conventional all-rail route but when it is remembered 
that this bill refers to carriers ‘of the same type,” it could be construed as au- 
thorizing automatic relief via a piggy-back route to meet the conventional all-rail 
route since both of these carriers are basically the same, namely, railroads. We 
are opposed to any such broad relief. The automatic circuitous relief should be 
confined solely to carrier or carriers who are performing a substantially similar 
service to that being performed via the direct route whose competition is being met. 

There are, today, numerous car ferries being operated in the Great Lakes, and 
elsewhere, by railroads. There are also still in existence some railroad-owned 
water carriers. In the future there may be other railroad-owned water carriers. 
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We certainly would not want such an operation via a railroad-owned water car- 
rier to be considered as being a carrier “of the same type” as transportation by a 
carrier over an all-rail route. 

Today, there are rail-water-rail routes competing with truck-water-truck 
routes. In such a combination of routes the two water carriers involved cannot 
even be considered the same regulatory type since, under the present regulation, 
a rail-water-rail route would come under part I of the Interstate Commerce Act, 
whereas truck-water-truck routes would come under part III insofar as the 
fourth section is concerned. This further emphasizes the importance for clarifica- 
tion of the phrase “of the same type.” 

VIII. It is our opinion that the automatic relief for a circuitous route to meet 
the rate of a direct route should apply only where the type of service or com- 
binations of types of service over the circuitous route are identical with the 
type of service or combinations of types of service over the direct route. As for 
example, normal all-rail versus normal all-rail; piggy-back versus piggy-back; 
rail-water-rail versus rail-water-rail and truck-water-truck versus truck-water- 
truck. In instances where rail carriers may substitute water or truck for all or 
a part of their haul, the automatic relief should not apply. It is suggested there- 
fore that appropriate language be added to this bill to accomplish this result. 
Without this clarification serious complications and problems will be confront- 
ing not only the Interstate Commerce Commission but the various carriers them- 
selves. 


STATEMENT OF L. A. PARISH ON BEHALF OF PAN-ATLANTIC STEAMSHIP CORP. ON 
H. R. 3233 AMENDING SECTION 22 OF THE INTERSTATE COMMERCE ACT 


I. My name is L. A. Parish, 61 St. Joseph Street, Mobile, Ala. I am vice- 
president of the Pan-Atlantic Steamship Corp. for whom I am appearing here. 

The Pan-Atlantic Steamship Corp. is a common carrier by water, operating 
in the transportation of commodities generally and passengers between Atlantic 
ports and Gulf ports and between Pacific Coast ports and Atlantic ports; certi- 
ficated by the Interstate Commerce Commission in I. C. C. docket W-376 and 
subs. 

II. This bill proposes to amend section 22 of the Interstate Commerce Act by 
providing the following changes : 

1. To permit reduced rate quotation only “during time of war or national 
emergency as declared by Congress or the President.” 

2. A finality of contracts between the carrier and the several governments 
when rates or contracts are “accepted or agreed to” by the Government. 

3. Cancellation or termination of reduced rates upon not less than 90 days’ 
written notice “after the date of such acceptance or agreement.” 

t. Rates and charges made and accepted under this section not to have any 
bearing on other rates and charges of the carriers. 

Ill. It is our general position that section 22 of the Interstate Commerce 
Act should be canceled insofar as it would provide for reduced rates or charges 
to the United States, State or municipal government. It is our feeling that all 
rates to governmental agencies which are below the published filed rates of the 
regulated carriers applicable to the general public are not fair. 

In support of this position we state: 

(1) The reasons prompting the special rate provision of section 22 enacted in 
ISS87 have long since dissipated. At that time, only rail lines were regulated and 
the volume of Government freight was negligible. Today there is an enormous 
quantity of Government freight. 

(2) Cut-rates to the Government places an added burden on other traffic. 
Our economy is geared to a sound transportation system and every citizen is 
affected directly or indirectly by transportation. Lowered carrier revenues on 
Government freight have to be supplemented by commercial users. Since all of 
uS are consumers and the public pays the transportation bill, as well as taxes, 
to support the Government, the ultimate result is assumption of the full burden 
of transportation by the public, but the payment of commercial rates and charges 
by the Government would not necessarily increase the total burden of tax and 
transportation. If data were available, it might be proven that the payment of 
regular tariff rates by the Government would actually be cheaper than the pres- 
ent method, by the elimination of the many bureaus separately established by 
the majority of our governmental agencies, and the expense to both Government 
and carrier of maintaining the reports and records of section 22 handlings, among 
other savings. 
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(3) The destructive competition practises and rate-cutting now engaged in 
by the rail carriers, is not conducive to a sound national transportation system. 
Bids and contracts being sought by all governmental agencies for transportation 
is time-consuming for both the Government and the carrier. Postwar condi- 
tions prevailing in transportation of domestic freight for the Government under 
section 22 has created a serious problem among and between the various types 
of carriers. 

(4) Many rates which have been found just and reasonable by the Interstate 
Commerce Commission for the general public are forced to be reduced under 
section 22 by pressure from Government agencies. 

(5) Established differentials for domestic waterlines, many of which have 
been prescribed by the ICC, are lost by the water carriers because competing 
forms of transportation make section 22 quotations to equalize the normal or 
prescribed rate of the water carrier, forcing the water carrier to reduce his 
revenue by in turn making other section 22 quotations if he preserves his 
differential. 

(6) The varied methods used by different Government agencies for the han- 
dling of transportation matters is not conducive to efficiency for either Govern- 
ment or carrier. Different central and zone transportation offices are main- 
tained by several of the various agencies, and water transportation is treated 
separately from other forms. Section 22 rates aggravate an already complex 
situation. 

(7) The difficulties surrounding the handling of Government freight and the 
methods of accounting used by the Government could very well support the posi- 
tion that Government freight should pay more than commercial freight. These 
problems include— 

(a) Special Government bills of lading. 

(b) Delays in payment of charges. 

(c) Deductions of unadjusted and unfiled claims from freight charges. 

(d) Deduction of other moneys from freight charges. 

(e) Special attention and billing required. 

(f) In many cases the only type of cargo offered to water carriers is large 
and bulky freight which other carriers will not handle. 

(g) Many Government agencies make no attempt to provide clear procedures 
for the use of domestic water services. 

(hk) All section 22 quotations have to be submitted on special forms including 
a designated number of signed copies for distribution by the governmental 
agency involved. 

(8) Providing section 22 rates for the Government discriminates against com- 
mercial users paying tariff rates and gives preference to Government freight in 
violation of the provisions of section 3 (1) and other similar provisions of the 
Interstate Commerce Act, which specifically states that— 

“It shall be unlawful for any common carrier subject to the provisions of 
this part to make, give, or cause any undue or unreasonable preference or ad- 
vantage to any particular person, company, firm * * *, or any particular de- 
scription of traffic, in any respect whatsoever; or to subject any particular 
person, company, firm, corporation, * * * or any particular description of traffic 
to any undue or unreasonable prejudice or disadvantage in any respect what- 
soever * * *,” 

IV. While this bill falls short of our preferences for outright cancellation, 
with certain clarifying modifications it could be of some partial assistance. We 
would like to discuss several features of this bill which we feel should have the 
consideration of this committee. 

This bill would provide free or reduced rates for the United States, State, or 
municipal governments during time of war or national emergency as declared 
by Congress or the President and for free or reduced charges for the transporta- 
tion of persons for the United States Government during time of war or national 
emergency. 

It is our feeling that there is no sound reason for the continuation of free 
or reduced rates for State or municipal governments since during time of war 
or national emergency the Federal Government is the basic one engaged in the 
movement of traffic. We suggest therefore, that this bill be amended by elimina- 
tion of reference to State or municipal governments. 

Further, we would like to point out that under existing conditions references 
to “war or national emergency” would in effect have provided the opportunity 
for reducing rates for the past 15 years since we seemingly have gone from one 
national emergency to another. Whether these have all been “declared” as 


ft Roe eee ne erent ne 


ax es fb 


th 
pl 
re 





l- 
i- 
i- 


= 


In- 
in 
the 


of 
ad- 
de- 
ilar 
iffic 
1at- 


jon, 
We 
the 


. or 
ired 
rta- 
onal 


free 
war 
! the 
\ina- 


neces 
inity 
} one 
” as 


eT TTS 


SURFACE TRANSPORTATION 151 


such, I am not sure. It would seem appropriate that if this legislation is en- 
acted Congress consider the welfare of the carriers under this bill when it de- 
clares War or national emergencies, and the ending of such emergencies at the 
earliest practicable date. 

This bill would provide a finality of contract when the rates, fares or charges 
are— 

“Offered, negotiated, or established under the provisions hereof by quotation 
or contract when accepted or agreed to by the Secretary of Defense, the Secretary 
of Agriculture, or the Administrator of the General Services Administration, or 
by any official or employee of the United States to whom they may delegate such 
authority.” 

The bill would further provide finality of contracts for State or municipal 
governments “when accepted or agreed to” by duly authorized official or employee. 

Further, on the finality of contracts, the bill provides that the rates, fares 
and charges “shall not be subject to attack or reparation after the date of such 
acceptance or agreement.” 

The general practice in effect today on the majority of traffic is for trans- 
portation companies to make section 22 quotations in the forms which have 
been prescribed by the Government. In the vast majority of cases this is a uni- 
lateral action on the part of the carrier. The carrier makes a quotation which, 
in his opinion, is required to secure the traffic. There is no official “agreement” 
or “acceptance” by the governmental agencies, and none is required under the 
procedure now in effect. It is customary of course for the Government to receive 
the quotation and put it in their files. There is seldom any “agreement” as that 
word is generally understood. “Agreement” would denote a bilateral under- 
standing. Generally, no such understanding is reached at least to the point 
where official Government signatures are placed on quotations. It is important 
that we have a clearer understanding of just what is intended by the proposed 
language “when accepted or agreed to.” It is felt that this language also has 
a substantial bearing on the 90-day cancellation provision which shall be dis- 
cussed later. 

VI. The present bills provide for finality of contracts only with respect to 
quotations or contracts accepted or agreed to by the Secretary of Defense, the 
Secretary of Agriculture, or the Administrator of the General Services Adminis- 
tration. It is noted that other governmental agencies which also are affected by 
section 22 quotations, such as the Veterans’ Administration, Post Office Depart- 
ment, Treasury Department, Maritime Administration, and others, are not specifi- 
cally named. It would seem very important that this bill provide that the finality 
of contract shall also apply to all governmental agencies for whom the three de- 
partments named are authorized to act in traffic-management matters. This 
would be particularly appropriate in view of the Federal Property and Adminis- 
trative Services Act of 1949. 

VII. The last sentence of paragraph (b) of this bill reads as follows: 

“Such rates, fares, or charges, and rules, regulations, or practices, may be 
canceled or terminated upon not less than 90 days’ written notice by the United 
States, or State or municipal government, or by any of the other parties, thereto.” 

We would like to point out to this committee that there is no requirement that 
section 22 quotations be filed with the Interstate Commerce Commission, and 
there is no requirement of any governmental agency that presently would prohibit 
a carrier from changing his quotation from day to day. However, under the 
proposed language as quoted above, it would seem that a carrier would not be able 
to change his quotation except on 90 days’ notice. This will undoubtedly work a 
hardship on many carriers as long as the present practice of governmental agencies 
is followed with respect to such quotations. 

Under present procedures, section 22 military quotations become known to all 
carriers who make an effort to determine them. If we make a quotation today, 
that quotation may become known to a competitor. In some cases governmental 
agencies have been known to require carriers to make lower quotations than 
originally made. Under present conditions a competitor could develop information 
concerning the relationship of his present rate with that of a competitor and could, 
as a matter of fact, then file a lower section 22 quotation than his competitor. 
With the 90-day provision the carrier who filed the original quotation would not 
have an opportunity of amending his rate until after the 90-day period. If the 
governmental agencies would retain to themselves alone information concerning 
the section 22 quotations, a carrier making a bona fide bid to carry Government 
property perhaps should be required to stick to that bid and not withont notice 
revise it downward in the event he is underbid. We feel that this would be help- 
ful if the provision can be practicably applied. 
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Since there is no requirement for the filing of section 22 rates, the 90-day 
cancellation provision suggested by this bill might be the means of forcing 
ridiculously low rates under the initial section 22 quotations. A carrier knowing 
that he would not have an opportunity of reducing his rate, except after a 90-day 
period, might feel that since he may be the first carrier to make a quotation he 
should make it so low that the other carriers would not be interested. The suc- 
cess of the 90-day cancellation provision is dependent upon governmental agencies 
not playing one carrier against the other. 

Of course, the cure to all of this is our initial suggestion that reduced rates 
under section 22 be outlawed entirely. 

VII. We urge that this committee consider amending this bill to provide tor 
the outright cancellation of reduced rates under section 22 to governmental agen- 
cies. In the alternative if the present bill is considered, the following ameud- 
ments or clarifications would seem beneficial : 

(1) The elimination of reduced rates for State and municipal governments. 

(2) A clarification of the terms “when accepted or agreed to” and clarification 
of the words “acceptance or agreement.” 

(3) Amendment to this bill to provide that governmental agencies shall not 
divulge section 22 rates or, in the alternative, provide for the filing of section 22 
rates with the Interstate Commerce Commission. 

(4) Amend the bill to provide for finality of contracts with respect to all quo- 
tations to, or contracts with all governmental agencies, in addition to those spe- 
cifically named in the bill. 

Mr. Partsu. We are opposed to enactment of H. R. 5523 and H. i 
5524 for the following reasons: 

(1) It removes from the Interstate Commerce Commission its abil- 
ity to effectively administer the ratemaking rule in the public interest. 

(2) It would legalize unfair and destructive practices by the rail 
lines. 

(3) It would weaken and destroy our domestic water services. 

(4) It would nullify the national transportation policy of Congress. 

(5) It would produce chaotic conditions in our national transporta- 
tion system and among all regulated c: arriers. At the time the national 
transportation policy was included in the act, that is, in 1940, the water 
carriers Were regu: ited, brought under the Interstate Commerce Com- 
mission. Prior to that time, water carriers had been regulated to the 
extent they were regulated by the Maritime Administration. 

The National Transportation Policy includes some very important 
language to the water carriers and that is that : 

It is hereby declared to the national transportation policy of the Congress to 
provide for fair and impartial regulation of all modes of transportatio ” : subj ct 
to the provisions of this act, so administered as to recognize and preserve the 
inherent advantages of each; to promote safe, adequate, economical and sufli- 
cient and efficient services and foster sound economic conditions in transportation 
and among the several carriers; to encourage the establishment and maintenauce 
of reasonable charges for transportation services, without unjust discrimin 
tions, undue preferences, or advantages, or unfair or destructive competitive 
practices. 

While the right to compete within reasonable limits is basic to the maintenance 
of an essentially competitive regime, the power of the Interstate Commerce 
Commission to prevent unfair and destructive competitive practices must be 
maintained. 

Not too long ago the Commission considered competition between 
trucks and rails in Mississippi on naval stores; in that case the Com- 
mission said: 

The paramount duty laid upon us is to regulate both transportation agencies, 
not in the interest of one or the other of such agencies, but in the public interest. 

If the rail lines are left to their own devices, we feel that they will 
not only destroy their competitiors, but will also destroy themselves. 
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I think that is borne out very clearly in a recent case that the Interstate 
Commerce Commission had involving rates on iron ore, eastern points, 
to CFA points (291 I. C. C. 527). In that case the rates had been re- 
duced to one port and to another, and so on, and the Commission finally 
took hold of the thing and the Commission said: 

In consideration of the above protests, and it further appearing that the carriers 
serving the North Atlantic ports were engaging in a rate war which would 
injuriously affect the rights and interests of the public, division suspended the 
operation of the above described schedules. 

Commissioner Kenneth H. Tuggle, on M: ay 5, 1955, New York City, 
at the 26th annual meeting of the ICC pr actitioners, stated : 

There is no sound reason for believing that carrier competition today, especially 
between different agencies of transport, if freed of all restraints, would not be 
destructive of fair and just shipper rate relations, as well as the case prior to 
1887. 

Seemingly, the main purpose of this suggested legislation is to limit 
the Commission’s power of ratemaking and in limiting the Commis- 
sions power of ratemaking, is to give the carriers free rein to engage 
in any kind of competitive conditions they deem advisable and 
necessary. 

The natural result of this, of course, would be that the competitive 
rates would gravitate to the lowest possible level, and we have ample 
evidence of that even under the present law, and we feel under the 
existing law the carriers have ample opportunity to maintain reason- 
able competition either between themselves or between themselves and 
other modes of transportation, and we feel that these bills, 5523 and 
5524, should not be enacted. 

H. R. 2808: We are in sympathy with the purpose and intent of 
this bill, but call the attention of the committee to the language con- 
tained in the second proviso, which refers to carriers of the same type, 
that is, the circuit, to automatically secure relief, which would be 
granted to carriers operating over ¢ ircuitous routes, to meet the charges 
of such carriers, are charges of the same type. 

We would like to point out to the committee that there are several 
types of rail carriage today. For example, there is the normal all-rail 
service, handling freight on boxcars or other kinds of cars: rail piggv- 
hack service, where they use a truck and a rail car, and haul the truc " 
on the car. Sometimes it is their own truck. Sometimes it is the 
truck of someone else. 

Then. the rail lines have substituted truek service for normal rail 
service, and then we have many kinds of combination of routes today, 
where we have all rail routes. You have rail and water routes. You 
have rail and barge routes. You have numerous types of water car- 
riers who are engaged in transportation ; some barge, some car ferries, 
and some handling trailers, such as ours. 

And we feel that this legislation would be all right if an amend- 
ment is made to the bill to prov ide that in meeting the char ges of car- 
riers of the same type that it also be confined to the per formance of 
service of the same type. 

In other words: 

And provided further, That any such carrier or carriers operating over a 
circuitous line or route may, subject only to the standards of lawfulness set forth 


in other provisions of this part or part iI and without further authorization, 
meet the charges of such carrier or carriers of the same type operating over a 
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more direct line or route, to or from the competitive points, provided that rates 
so established over circuitous routes shall not be evidence on the issue of the 
compensatory character of rates involved in other proceedings. 

With that clarification, we would be in favor of that legislation. 

H. R. 3233: It is our general position that section 22 of the Inter- 
state Commerce Act should be canceled insofar as it would provide for 
reduced rates or charges to the United States, state and municipal 
governments, for the reasons which I have set forth in my memo- 
randum. 

While this bill falls short of our preference for outright cancella- 
tion, with certain clarifying modifications it could be of some partial 
assistance. 

It is our feeling that there is no sound reason for the continuation 
of free or reduced rates for State or municipal governments since dur- 
ing time of war or national emergency the Federal Government is the 
basic one engaged:in movement of  tratlic. 

Then I would also like to point out that the use of the words “during 
war or national emergency” might need to be clarified, for, seemingly, 
we have been in one emergency after another ever since 1941. 

I would also like to point out that this bill would provide a finality 
of contract when the rates, fares, or charges have been accepted or 
agreed to. 

This bill does not define what is meant by “when accepted or agreed 
to.” 

Most of the section 22 rates which are filed today are on a unilateral 
basis. The Government does not sign anything and return it to the 
carriers. 

Some of the section 22 rates have a clause that indicates that, on 
acceptance, upon use, the section 22 rates become an agreement, but I 
think that that—it would be helpful if this bill clarified that, or cer- 
tainly in the language that comes out of the report, there is some 
indication of what is meant by “acc ‘epted” or “agreed” to. 

In summation, we feel that the section 22 rates first should be can- 
celed. If they are not going to be canceled, then we should eliminate 
reference to municipal, State, and National Government, eliminate 
the words “accepted” or “agreed to,” and provide for the finality of 
contracts not only for the three United States governmental agencies 
enumerated, but for the m: iny other governmental agencies w hich have 
not been named, but also use section 22 rates. 

Thank you, Mr. Chairman and members of the committee. 

The Cuatrman. We thank you very much, Mr. Parish, for this very 
fine statement and your splendid pinpointed explanation of it. 

Are there any questions / 

Mr. Roserts. Mr. Chairman, I do not have a question, but I would 
just like to join in what the chairman has said in thanking Mr. Parish 
for his presentation, but I would like to say that he also comes from 
the great port of Mobile in our great State of Alabama, and that isa 
good place to come from, when appearing before this committee. 

Mr. Partsu. Thank you. 

The Cuatrman. Thank you very much. We are very glad to have 
had your statement today. 

I have a statement here from Mr. C. S. Blackman, vice president, 
Tennessee Central Railway Co., in Chetan of H. R. 5384, 
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Mr. Blackman was here yesterday. He said he could not get hotel 
accommodations overnight and had to leave. 


Mr. Blackman’s statement will be included in the record at this 
point. 


(Mr. Blackman’s statement is as follows:) 






























TESTIMONY OF C. 8S. BLACKMAN, VICE PRESIDENT, TENNESSEE CENTRAL RAILWAY 


Co., IN Support oF H. R. 5384 





My name is ©. 8. Blackman, vice president, Traffic, Tennessee Central Rail- 
way Co., with headquarters at 1403 American Trust Building, Nashville, Tenn. 

I have had something over 50 years’ railroad experience, all of which has been 
in the traffic department, and have been in charge of the traffic department 
of the company that I represent for approximately 20 years. 

The Tennessee Central Railway extends from Hopkinsville, Ky., its western 
terminus, in a general southeasterly direction to Harriman, Tenn., a main-line 
distance of 251 miles with interchange of traffic with the Illinois Central Railroad 
at Hopkinsville, Ky., Louisville & Nashville Railroad at Clarksville, Nashville, 
and Harriman, Tenn., Nashville, Chattanooga & St. Louis Railway at Nashville, 
Tenn., the Southern Railway (lines west) at Emory Gap, Tenn, and the Southern 
Railway (lines east) at Harriman, Tenn. 

There has, to my personal knowledge, been open routes in effect since 1908 
for the handling of both carload and less than carload traffic between Ohio and 
Mississippi River crossings and points beyond, on the one hand, and points in 
southeastern and Carolina territories, on the other hand, via the Illinois Cen- 
tral Railroad to Hopkinsville, Ky., Tennessee Central Railway to Harriman or 
Emory Gap, Tenn., thence the Southern Railway or the Southern Railway and its 
connections beyond. These routes are not unduly circuitous, and the traffic pro- 
duces remunerative revenue; the service is comparable with that via competing 
routes. f 

An equitable basis for dividing the revenue via the Hopkinsville, Tennessee 
Central, Emory Gap, or Harriman and the connecting lines’ routes has been 
agreed upon and in effect for a number of years and concurred in by all lines form- 
ing a part of such routes. 

The gross freight revenue of the Tennessee Central Railway Co. for the year 
of 1956 was $5,141,749.89, of which $261,329.51 was derived from overhead traf- 
fic; this is slightly over 5 percent of the total freight revenue, which emphasizes 
the fact that overhead traffic is of considerable importance to this company. 

It has become the policy of several southern lines in the recent past to restrict 
rates so that same will apply in connection with their respective lines only where 
the traffic is interchanged at such interchange points as will allow them a maxi- 
mum line haul; in other words, eliminating all intermediate connections which 
have a tendency to short haul such restricting line, regardless of the fact that 
such restrictions have the effect of discontinuing workable competing routes 
which have been operated for many years. 

Making such restrictions in the routing not only adversely affects the revenues 
of the intermediate carriers but likewise deprives the shippers and receivers of 
freight of many transportation privileges which they in the past have enjoyed and 
on which they have built up a substantial business. In making this statement 
I particularly have in mind transit privileges such as milling in transit, recon- 
signing or diversion privileges, stopping cars in transit for partial loading or 
unloading, etc. 

In the recent establishment of new commodity rates, the Tennessee Central 
Railway Co. has endeavored in a number of cases to get its connections to con- 
tinue routes which have been in effect and used for many years, but has been 
wholly unsuccessful in its efforts. This is true not only on traffic originated or 
terminated by our direct connections, but likewise on traffic where such direct 
connection is itself only an intermediate carrier and does not originate and 
terminate such traffic. 

In my opinion, unless some law is enacted which will prohibit the closing of 
well-established and long-recognized routes it will be only a matter of a short 
time until the so-called shorter lines will not enjoy any overhead traffic, thereby 
depriving such short lines of sorely needed revenue and also depriving industry 
located on such lines of many transportation privileges now enjoyed by the 
industries. 
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For these reasons, as well as the reasons submitted by the other witnesses 
who have testified in the proceeding, it is my prayer that bill H. R. 5384 be 
favorably acted upon. 

Respectfully submitted. 


C. 8S. BLACKMAN, 
The CuarrmMan. The next witness will be Mr. W. L. Richardson, 
Mr. Richardson, you might identify yourself for the record and pro- 
ceed with the statement. 


STATEMENT OF W. L. RICHARDSON, EXECUTIVE VICE PRESIDENT, 
QUANAH, ACME & PACIFIC RAILWAY, QUANAH, TEX. 


Mr. Ricuarpson. Mr. Chairman and gentlemen of the committee, 
my name is W. L. Richardson. I am executive vice president of the 
Quanah, Acme & Pacific Railway, Quanah, Tex. The Quanah, Acme 
& Pacific Railway ; which I shall hereafter refer to as the Quanah, ex- 
tends westwardly in west Texas from the Oklahoma State line 8 miles 
north of Quanah to F loydada, Tex., a distance of approximately 120 
miles through 4 counties, and is the only railroad serving 2 counties. 
At the Oklahoma-Texas State line the Quanah connects with the St, 
Louis-San Francisco Railway (Frisco system) ; at Quanah and Acme 
it connects with the Fort Worth & Denver Railway (Burlington 
route) ; at Floydada it connects with the Santa Fe sy stem. 

On May 15, 1957, I will have been with the Quan: th 30 years. Prior 
to that I was with the Kansas City Southern, Southern Pacific, and 
the Texas & Pacific Railroads. I am also a licensed Interstate Com- 
merce Commission practitioner. And at this point I would like 
to say that I am also a member of the executive committee of one of 
the ratemaking bureaus. 

The Quanah serves an area in west Texas predominantly agricul- 
tural. There are some industries, most of which depend for their 
existence on the agricultural economy of that area 

At considerable expense, the Quanah in the past 5 years has been 
rehabilitated into a heavy-duty, “fast- -speed railroad by the laying of 
heavier rails, creosoting the ties, reballasting, and by completely diesel- 
izing the motive power. These expensive improvements were made 
for the express purpose of making it possible for the Quanah to ade- 
quately serve the public interest. 

In World War II and the Korean war, the Quanah was used 
extensively by the military, and entire trainloads of war materials 
were continually being routed over the Quanah, thus establishing the 
Quanah as an impor tant and vital link in the Nation’s tr ansportation 
defense system. 

The Quanah derives its freight traffic revenue from three principal 
types: 

Type 1. From traffic which originates at a point on a railroad 
beyond the Quanah and moves to a point on another railroad beyond 
the Quanah with the Quanah performing only an intermediate haul. 
Routes over which this type of traffic moves are joint routes but are 
commonly referred to as overhead or crossover routes. 

Type 2. From traffic which moves to or from points on the Quanah 
and from or to points on other railroads. This type of traffic moves 
on joint routes also, but the Quanah performs only an originating of 
delivering-line service. 
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Type 3. From traffic which moves from points on the Quanah to 
points on the Quanah with no other railroad performing any part 
of the service. This type of traffic is usually referred to as local traffic. 

The Quanah derives most of its revenues from the overhead or cross- 
over traffic described as type 1. This is traffic which moves from a 
point of origin on one railroad to a destination on another railroad 
with the Quanah performing one of the intermediate hauls and with 
both the origin and the destination being beyond the rails of the 
Quanah. In 1956 its gross revenue from this class of traffic accounted 
for 79.27 percent of the total freight traffic revenue. ‘The joint routes 
which produced this revenue are presently subject to section 15, 
paragraph 3 of the act; therefore, we never know just when any or 
all might be canceled without our consent or even knowledge. 

The revenue which the Quanah derives from type 2 traffic likewise 
comes from joint routes which are subject to section 15, paragraph 3. 
In 1956 type 2 revenue accounted for 20.52 percent of the total freight 
traffic revenue. 

The revenue which the Quanah derives from type 3 traffic comes 
from routes which are strictly local to the Quanah and which are 
not subject to section 15, paragraph 3. This is the only type of traflic 
and revenue which other railroads cannot take from us by route 
cancellations. However, our gross revenue from this type of traffic 
in 1956 accounted for only 0.21 percent of the total freight traffic 
revenue—less than 1 percent. 

Summarized, it is easy to perceive that over 98 percent of the gross 
freight traffic revenue received by the Quanah in 1956 was produced 
from joint routes subject to section 15, paragraph 3 of the act. With- 
out these joint routes the Quanah could not possibly survive, and the 
public interest would suffer by the loss of the efficient service now 
being furnished the public by the Quanah. 

In May and June of 1933 the Santa Fe and other railroads caused to 
be published and filed several tariffs which canceled joint rates and 
through routes embracing the Quanah on so-called transcontinental 
traffic except to and from a very limited area in southwestern Okla- 
homa. The Quanah immediately filed a petition with the Interstate 
Commerce Commission requesting it to suspend and investigate the 
several tariffs which proposed to cancel the application of the through 
routes embracing the Quanah, but the Commission declined to suspend 
the tariffs, and the cancellations became effective in May and June of 
1933. 

Following the Commission’s refusal to suspend the several tariffs 
involved which canceled the through routes embracing the Quanah, 
the Quanah subsequently filed a formal petition on which a hearing 
was held by the Commission. 

On November 26, 1934 the Commission dismissed the complaint, 
thus leaving the cancellations in effect and the Quanah without bene- 
it of traffic from the former routes. Commissioner Porter dissented 
inthe decision which dismissed the complaint. 

Shortly afterwards the Quanah filed a petition for reargument and 
reconsideration of that case, and, as the result of reconsideration and 
reargument, 4 members of the Commission out of the 7 that partici- 
pated in the first decision sustained the first decision. In this second 
decision three members of the Commission dissented. 
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Subsequent to those two decisions, the Quanah then filed a petition 
for reconsideration and rehearing. 

A rehearing was granted, and on February 14, 1938 (226 ICC 201) 
the entire Commission modified and reversed the previous decisions in 
the respects shown in that report. 

The restoration of the cancelled routes became effective on July 15, 
1938, a little over 5 years after they had been canceled, and which 
meant that the Quanah suffered the loss of the business during that 
period of 5 years which it would have earned had the cancellations not 
been made. In that 5-year period the Quanah ended each year with a 
deficit. 

The cancellation of the routes involved in those 3 cases over a period 
of 5 years was accomplished by the proponent carriers under the pro- 
visions of the Interstate Commerce Act. If the proposed amendment 
to section 15 (3), which is now before this committee, had been the 
law at that time, the cancellation of those routes could not have been 
made without the consent of all participating carriers, including the 
Quanah, or without a hearing by the Commission on a complaint by 
the carriers which proposed the cancellations and a finding by the 
Commission that the cancellations were in the public interest. 

Inasmuch as the final decision by the entire Commission was against 
the carriers which brought about the cancellations and was in favor of 
and sustained the position taken by the Quanah, it is obvious that the 
loss of business in that 5-year period was wholly unnecessary and 
against the public interest. The proposed amendment to section 15, 
paragraph 3, would prevent such inequities. 

Another instance of the effort of the Santa Fe and other carriers to 
deprive the Quanah of joint routes occurred when a tariff was filed, 
effective July 15, 1933, canceling joint routes on cottonseed products 
from and to transcontinental points. 

In an effort to prevent the taking effect of those cancellations, a 
temporary restraining order was obtained by the Quanah in the United 
States Court, Northern District of Texas, Amarillo Division, but this 
temporary restraining order was dissolved on August 9, 1933, by the 
same court, thereby allowing the cancellations to remain in effect. 

An appeal was taken to the United States Circuit Court of Appeals, 
New Orleans, was argued before a three-judge Federal court in Dal- 
las on November 14, 1933, after which this court reversed the judgment 
of the Amarillo District Federal Court, and the canceled routes were 
subsequently ordered restored. This proceeding before the Amarillo 
District Federral Court and the circuit court of bpiienie was brought 
under the Emergency Railroad Transportation Act, 1933, otherwise 
commonly referred to as the Coordinator Act. This act is no longer 
operative. 

Another effort of the Santa Fe and other carriers to cancel through 
joint routes embracing the Quanah occurred when supplements were 
filed to ten different Southwestern Lines Freight Bureau tariffs and 
transcontinental freight bureau tariffs on cottonseed products movin 
between points in so-called Southwestern territory as well as to an 
from transcontinental points. This time the Commission used its 
powers of suspension authorized by section 15 and instituted Investi- 
gation and Suspension Docket 4069, thereby preventing the cancella- 
tion of the routes pending a hearing and decision. On February §, 
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the withdrawal of the provisions of the 10 tariffs proposing the rout- 
ing cancellations. 

Numerous references to other instances of certain rail carriers can- 
celling or attempting to cancel through joint routes embracing the 
Quanah could be cited and will be gladly this committee if desired. 
Some of the other routing cancellations were brought about by some- 
what indirect methods, such as reducing a rate on a given commodity 
and and failing to publish routing embracing the Quanah in connec- 
tion with the publication of the reduced rate. 

This has oceurred particularly on commodities moving to and from 
Acme, Tex., at which point is located the gypsum plant of the Best- 
wall Gypsum Co. and which plant is served exclusively by the Quanah. 

In other instances, the routing elimination was accomplished by 
changing the method of publishing the rate, in which particular by 
removing a certain commodity from a certain item of one tariff and 
placing it in another item of the same or another tariff but by failin 
to bring forward the routing in connection with the Quanah whic 
applied before the change was made. 

In its report on routing via Quanah, A. & P. Railway Company (211 
ICC 433), decided November 14, 1935, the Interstate Commerce Com- 
mission found that— 


a variety of routes would be in the public interest and insure free movement of 
the traffic, but, in the interest of economical transportation, there should be some 
limitations as to circuity of routes. 

The Quanah subscribes to that doctrine, and the enactment into law 
of the amendment proposed by H. R. 5384 would insure it. 

A variety of routes would be in the public interest by insuring com- 
petition, and competition has long been recognized as the lifeblood of 
this country. No railroad has a vested right to all to the business. No 
railroad has a vested right to demand of any shipper that any partic- 
ular portion of its railroad must be used in the transportation of a 
shipper’s traffic. 

Section 15, paragraph 8 of the Interstate Commerce Act under- 
takes to give to a shipper the right to route his traffic as he desires, and 
paragraph 10 of this section gives the Commission the right to route 
and apportion traffic in the public interest which is not routed by the 
shipper. Before a shipper can exercise this right he must be pro- 
vided with a choice or variety of routes, and before the Commission 
can apportion in the public interest such traffic which the shippers 
fail to route, there must likewise be a choice or variety of routes. 

The amendment proposed by H. R. 5384 would insure this right 

to the shippers and the Commission, 
_ The Q. A. & P. serves a large territory in west Texas which is grow- 
ing and which needs adequate rail service. The Q. A. & P. pro- 
vides a connecting link between the Sante Fe, on the one hand, 
and the Frisco and the Burlington, on the other, which forms one 
of the fastest routes in existence for transcontinental traffic. So satis- 
factory is the service rendered by the Quanah that some of the largest 
carload-forwarding companies of the Nation send thousands of car- 
loads annually over the joint routes embracing the Quanah. 

The enactment into law of the proposed amendment to section 15 (3) 
would insure the maintenance of these routes so long as they con- 
tinue in the public interest. 
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The territory traversed by the Quanah needs adequate rail trans- 
portation, but without the joint routes now available to the Quanah 
and the business resulting therefrom, the Quanah could not possibly 
‘continue in operation, and the abandonment of the railroad would be 
inevitable. 

Mr. Chairman, if the committee please, I injected another quali- 
fication a while ago by saying I am also a member of the executive 
committee of the ratemaking bureau. 

In the testimony of a witness here Monday it was said that H. R. 
5384 would amend section 15 (3) of the act by providing that no 
through route shall be canceled or commercially closed by tariff 
adjustments except by agreement of all carriers party to the tariff, 

Gentlemen, that is not our understanding of the proposal. It is our 
understanding, and I believe the proposal reads that only the car- 
riers actually a party to a route would be involved, and not all the 
carriers party to a tariff unless, of course, all of the routes of a tariff 
are involved. 

That may require just two carriers or, of course, if more routes are 
involved it will require more, require all of the different carriers par- 
ticipating in that route. 

Another part of the statement by that witness stated that : 

If H. R. 5384 is enacted it would greatly hinder rate adjustments of this 
nature because all the unnamed indirect routes would have to be regarded as 
commercially closed. 

It has been my experience as a member of the ratemaking bureau 
that that very thing can happen today. But the carriers usually reach 
agreements at their bureau meetings which take care of such situations 
as we View it. 

The proposal in H. R. 5384 would not change this phase of rate- 
making. 

The primary change to be accomplished by the proposal would be to 
shift the burden of proof and expense from the injured party, as it 
is now the case, to the carrier proposing the cancellations, 

I thank you. 

The Cuatrman. Thank you very much, Mr. Richardson. 

We are glad to have had your statement pointing up these problems 
and difficulties your road has encountered. They certainly will be 
considered in connection with these problems. 

Mr. Ricuarpson. Thank you, sir. 

The CHarrman. The next witness is Mr. Innes. 

Mr. Innes, you have sent word to me that it is important for you to 
make your statement today if at all possible. 

Mr. Innes. That is correct, sir. 

The Cuarrman. As you represent some 10 prominent common- 
carrier barge lines. 

Mr. Innes. Yes, sir. 

The Cuarrman. The mesage I have is that you will take very few 
minutes for your statement. 

Mr. Innes. Approximately 20 minutes, Mr. Chairman. 

The Cuatrman. Well, Mr. Innes, we, of course, would like to ac- 
commodate you, but we have an executive session of this committee 
meeting now, and I do not think we can take that much time, although 
we would very much like to accommodate you or anyone else who is 
here. 
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It is most inconvenient for you to return ? 

Mr. Innes. No. I can stay over, Mr. Chairman, if the committee 

refers. 
F The Cuairman. Well, we do not want to be in an attitude of cutting 
any witness short. You have also heard the admonition—if it is an 
admonition—that I have tried to give to everybody. We have a long 
list of witnesses to be heard. 

I could give you as much as 15 minutes if you want to take that now. 
Or, else, we could have you come back. 

Mr. Innes. I will be glad to take the 15 minutes, Mr. Chairman. 

The Cuatrman. Allright. You may proceed. 








STATEMENT OF JOHN 0. INNES, VICE PRESIDENT, JOHN I. HAY CO., 
CHICAGO, ILL. 


Mr. Chairman and members of the subcommittee, my name is John 
0. Innes. I am vice president of John I. Hay Co., with its main 
offices at Chicago, Ill. 

My identific ation and experience is covered at pages 1692 through 
1694 in the record of this same committee in the 84th Congress deal- 
ing with the then H. R. 6141 and 6142. 

I appear here representing 10 common-carrier barge lines, including 
John t Hay Co., in opposition to 2 of the bills which you are con- 
sidering—H. R. 5523 and 5524. These lines are identified as follows: 

American Bar ge Line Co., Jeffersonville, Ind. 

Arrow Transportation C o., Sheffield, Ala. 

Commercial Barge Lines, Inc., Houston, Tex. 

Coyle Lines, Inc., New Orleans, La. 

Dixie Carriers, Inc. , Houston, Tex. 

Federal Barge Lines, Inc., St. Louis, Mo. 

John I. Hay Co., Chicago, Il. 

Mississippi V alley Barge Line Co., St. Louis, Mo. 

Ohio River Co., C ‘incinnati, Ohio 

Union Barge Line C orp., Pittsburgh, Pa. 

Mr. Chairman, departing from my statement for a moment, there 
are some 5 top exec utives of these 10 lines present in the heari ing room. 
It was my intention to present them by name, but, in conservation of 
time, I will forego that. 

The Cuatrman. I think probably it would be of some interest to 
this committee to see who they are. Maybe we can just ask them to 
stand, and you can put their names in the record. 

Mr. Innes. Mr. Patrick Calhoun, Jr., president, American Barge 
Line Co. 

The Cuatrman. If you will just supply the names of each one of 
them for the record in order that we may have the information, and not 
present them to the committee. 

Mr. Innes. Mr. Sam Moerman, director, Commercial Barge Lincs. 

The Crairman. I suggest that you just supply that information for 
the record. Just hand that list ‘to the reporter. You are going to 
take all of your time in reading their names and other material, and 
you will not be able to discuss the major issues. 

Mr. Innes. I beg your pardon. I misunderstood you. 


(The 10 representatives of the common-carrier barge lines are as 
follows : 
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Mr. Patrick Calhoun, Jr., president, American Barge Line Co. 

Mr. Sam Moerman, director, Commercial Barge Lines, Inc. 

Mr. Bailey DeBardeleben, president, Coyle Lines, Inc. 

Mr. George Peterkin, Jr., president, Dixie Carriers, Inc. 

Mr. A. C. Ingersoll, Jr., president, Federal Barge Lines, Inc. 

Mr. John I. Hay, president, John I. Hay Co. 

Mr. A. M. Thompson, chairman, Mississippi Valley Barge Line Co. 

Mr. G. C. Taylor, president, Mississippi Valley Barge Line Co. 

Mr. Mike Creditor, president, Ohio River Co. 

Mr. L. P. Strubel, Jr., president, American Barge Line Corp. 

Mr. Innes. When we first heard that hearings were to be held by 
your committee on these bills, it was planned for each line to present 
testimony describing the impact of the proposed changes in the Inter- 
state Commerce Act on his particular company should these bills be 
enacted into law. We also intended to present statements of counsel 
and others of a more technical nature illustrating the history of com- 
merce regulation and the effect of the changes proposed in these two 
identical bills. 

We have understood, however, from conversations with several mem- 
bers of your committee and w ith its clerk that you desire to limit testi- 
mony to that of one witness from each transportation group and to 
have the testimony of that witness, insofar as possible, nonrepetitive of 
the extensive material which was recorded at the hearings of the last 
Congress on H. R. 6141 and 6142. 

It was also indicated to us that your committee would prefer a 
nontechnical witness with experience in the practical aspects of barge 
line operation who might point out to you the effect of the proposed 
changes on such carriage. That is the reason for my appearance, 

I am not a lawyer, not even a Petre before the Interstate 
Commerce Commission, I have had, however, some 22 years’ ex- 
perience in almost every aspect of barge line operation, including 
the solicitation and development of freight traffic and frequent ap- 
pearances as a witness in proceedings before the Interstate Commerce 
Commission involving rate matters. 

The 10 barge lines I represent have reported to me that in 1956 
they employed 4,081 people, operated ae barges and 143 towboats., 
They transported i in the same year over 25 billion ton-miles of freight 
at gross revenues of some $85 million. 

Their 10 routes of operations cover all of the inland waterways of 
the United States, tributary to and connected with the Mississippi 
River system. To make this area clearer, I have appended to my 
statement a map of these waterways, and I now direct your attention 
to it. 

These 10 lines offer service over all of the Mississippi River from 
Minneapolis to the Gulf of Mexico; over the Illinois Waterway to 
the Mississippi including certain Lake Michigan ports; on the Mis- 
souri River from Omaha to its confluence with the Mississippi just 
above St. Louis; on the Ohio River throughout its length including 
navigable sections of the Monogahela and Allegheny which form it 
at Pittsburgh, as well as its tributaries, including the Tennessee, Cum- 
berland, Kanawha and others. They also serve all of the Gulf Intra- 
coastal Waterway from the extreme south on the border at Browns 
ville, Tex., to its termination at Carabelle, Fla. 
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Our group does not include any operators on the Atlantic coastal 
waterways indicated on the map, nor on the New York State system, 
nor on the Pacific Coast. 

The routes of these 10 carriers overlap extensively, and they com- 
pete one w ith another for traffic. No single line, however, has operat- 
mg rights or operates over the whole system although an adequate 







































Co, structure of joint through rates and routes is maintained among them 
to provide service throughout the inland waterway system described. 
These carriers for whom I speak came under regulation by the 
Interstate Commerce Commission with the enactment of part ITI of 
| by | the Commerce Act in 1940. Not long thereafter the country was en- 
sent gaged in World War II, and due to its emergency demands on all 
ter- forms of transportation, the effects of regulation were not generally 
s be felt by these carriers until 1946. Since about that year it has been 
nsel | our experience that no segment of freight transported by our lines 
om- | has been too small nor any territory or revenue affected by railroad 
two | rate reductions too large to discourage the rail carriers from endeavor- 
ing to take traffic from us. 
em- In testimony before this same committee of the last Congress, on 
estl- its bills referred to above, a comprehensive history of these rail rate 
d to | raids is set forth in the testimony of Mr. W. Y. Wildman at pages 
re of 966 through 990 of the record. 
last In the assumption that your committee will consider these and 
other statements made last year, I will not burden your record with 
er @ | either their repetition or even briefing. We would welcome an op- 
arge | portunity, however, to submit for your consideration, in later-filed 
osed | statements, current figures since the date of the last hearings which 
ince. | will indicate that the policy of the rail carriers of making selective 
state | rate reductions designed to wrest business from us continues at an 
ex- | accelerated pace to date. 
ding Now why is the inland river carrier—and particularly the common 
; ap- | carrier by water—thus vulnerable to these destructive policies on the 
verce | part of the railroads? 
1. Our rates are published in tariffs for all to see, even on commo- 
1956 | dities susceptible to the bulk exemption except when moved in mixed 
oats. — tows. 
sight All inland water carriers are obviously confined to navigable 
waterways and serve limited ports and terminals as compared to the 
ys of | vast territories available to carriers by rail. 
sippl 3. Commodities transported are limited, being generally imperish- 
> my | ables of relatively low value and capable of high- density stowage. 
ntion 4. Shipments move by the waterways generally in large bulk; 
from 500 to 1,000 net tons minimum. 
from 5. Our shippers must reach and leave the river in most cases by 
ay to | means of land transportation and must pay for the additional trans- 
Mis- | fer of their freight either to barge or from barge, or both. This is 
i just | not generally the case in railroad shipments where cars are nor mally 
iding | loaded at point of production of their freight and unloaded at point 
rm it | ofits consumption or distribution. 
Cum- 6. Finally, largely because of the cost to the shipper of getting 
ntra- | to and from the river and breaking bulk, the services of river carriers 
owns | are demanded largely on long-haul traffic. Very few routes of under 


200 miles are served except in such limited cases where either origin 
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or destination industries, or both, are directly accessible to the river, 
By and large, river hauls fall into the 500- to 1500-mile category. 
Figures on the number of ports or points and commodities served 
by the inland water carriers are not readily available. This has not 
ermitted me to consolidate such information even for the 10 carriers 
here represent, but the experience of my own er in 1956 is 
typical and illustrative of the great, significant difference between rail 
and water transportation. 

In 1956, serving over 2,500 miles of our water route from Lake 
Michigan ports on the north through New Orleans and along the gulf 
as far as Brownsville, Tex., we served only 64 individual points, trans. 
porting in the same year just 27 different commodities other than those 
embraced in a 2-percent miscellaneous classification. 

Contrast this with the Illinois Central Railroad, competitive with 
us at nearly all points along our route, listing 1,767 stations; or the 
Missouri Pacific, competitive with us at numerous points, listing 1,300 
stations; or the station list of all rail carriers exceeding 25,000. 

Consider that the railroads can and do carry nearly all of the over 
10,000 commodities in their uniform freight classification. 

The reason for the limitation of both points served and commodities 
carried is in the nature of inland water transportation. Construe-. 
tion and maintenance of riverside loading and unloading facilities is 
expensive and the commodities susceptible to economical movement 
by river are limited. 

Put it this way: 

While the railroads are competitive with the barge lines on every 
pound of freight the barge lines move, the barge lines are competitive 
with the railroads on only a very small fraction of the traffic which 
the rail lines can handle. 

What is our concern over the import of the legislation before you in 
H. R. 5523 and 5524? 

In the cases listed by W. Y. Wildman, referred to above, presented 
to this committee of the last Congress, the outcome after hearing by 
the Interstate Commerce Commission was not listed. Some we won 
and some we lost, but I believe I may say that in every decision of the 
Interstate Commerce Commission dealing with reduced rail rates to 
meet water competition, the centralizing factor was whether or not 
the rates were lower than necessary to meet such water competition. 

Under the present Commerce Act there are certain restrictions and 
limitations placed upon the railroads in respect to adjustment of their 
freight rates, particularly those that are established to meet competi- 
tive forms of transportation such as that of the barge lines. These 
provisions have afforded us some degree of protection in the past. 

I hope that your committee will receive and consider in this record 
later filed statements of our lawyers bearing on the technical aspects 
of these changes. 

As I understand these two bills before you, if enacted into law, they 
will destroy even the minimal protective measures which it was the 
wisdom of previous Congresses to accord us. We will then be sitting 
ducks for the railroads to completely eliminate, with the Interstate 
*«ommerce Commission rendered powerless to help us regardless of the 

public interest. Selective rail rate cutting will bloom on a greatly 
increased scale even over that which we have experienced during the 
last 10 years. 
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These bills grant the railroads an unlimited hunting license ; in fact, 
are almost an admonishment to them to eliminate water carriers and, 
first and especially, the common carriers by water. 

I have made repeated references to the hearings on H. R. 6141 and 
6142 of the previous Congress, but wish to emphasize that these new 
bills before you are not the same. ‘They contain, from our viewpoint, 
in a few words the most damaging provisions of the longer bills above. 

The CrHarrMan. Mr. Innes, you have consumed the time that I felt 
we could stay over, and I notice you have several pages more. 

If you want to briefly explain what is in the other pages for the 
record, and-have your entire statement included in the record, we will 
be glad to give you an opportunity to do that. 

Mr. Innes. I appreciate that. 

I point out in the next section that, while our industry is not a 
large factor in the whole transportation of the Nation, nevertheless in 
the river areas which we serve we are an important control on rates 
as well as being an important additional freight facility. 

As a result of the inland navigation service which we afford, a great 
deal of industry has been attracted to the rivers, and it continues as 
an important mover of coal, products of steel mills, and substantial 
quantities of farm products. 

Fifty-five percent of the traffic was the product of mines in 1955; 14 
percent iron and steel; 13 percent petroleum; and 7 percent products of 
agriculture. 

Finally, in the last section, pages 8 and 9, I ask what it is in the 
present national transportation picture that warrants such drastic 
changes in the Commerce Act. 

It appears to me from the best figures I could secure that the railroad 
industry is enjoying unusual prosperity. I see no necessity for the 
elimination of competition in order to put them in any better condition. 

I suggest that very possibly the purpose of the legislation of this 
type is : to restore the railroads toa monopolistic position. 

And I close by my impression of the past Congresses, that they have 
not been il] advised nor careless in the original design and amendment 
of the Interstate Commerce Act dating from 1887. I urge the com- 
mittee, on my part and on the part of the 10 carriers I represent, to 
reject both these bills. 

The Cuatrman. Mr. Innes, we thank you very much for your state- 
ment on behalf of this important group of barge lines which you 
represent here today. 

Mr. Innes. Thank you very much, Mr. Chairman and members of 
the committee. 

(The remaining, unread portion of Mr. Innes’ statement, referred to 
above, is as follows:) 

The benefits that the railroads might expect to receive from these proposed 
changes in the law in the way of increased tonnage and revenue would be wholly 
disproportionate to the harm that these barge lines would suffer. At best, the 
railroads could increase their revenue only 1 to 2 percent. On the other 
hand, it is doubtful if barge lines such as those for whom I speak could even 
survive. 

Next to last is the question, Why worry about water transportation in con- 
nection with the bills before you? We are not a large factor in the transporta- 
tion of the Nation as a whole, but in the areas we are able to serve, we are a 
control on rates and an important additional freight facility. While our opposi- 
tion is admittedly selfish to the extent that we want to stay in business, the 
Congress must consider the effect of our elimination upon the very important 






























166 SURFACE TRANSPORTATION 


segment of industry which has located along the navigable rivers because of 
this transportation, upon the farmer who uses it for the movement of his crops, 
and upon many other interests. Inland water transportation serves a very 
highly useful purpose. It is an economical carrier of many heavy moving prod- 
ucts of mine, farm, and steel mill. 

The navigable waterways throughout the grain-producing sections of the 
country are bordered by frequent grain elevators where corn, wheat, and many 
other crops are received direct from the farm and transferred to river barges, 
moving to consuming or export areas. On the Ohio River especially, as well ag 
on the Mississippi and Illinois are coal tipples from which this commodity moves 
in tremendous volume to power companies, mills, and industry. Most of the 
major steel mills of the country have docks accessible to inland waterways over 
which are loaded their products, moving thence in large volume by barge to 
consuming areas. In 1955 of inland water transportation reported to the Inter- 
state Commerce Commission, 55 percent was the product of mines—mostly 
coal, 14 percent iron and steel, 13 percent petroleum, and 7 percent products of 
agriculture. These and many other important commodities move economically 
by barge albeit slower and in more cumbersome unit amounts than available by 
other means of transportation. To eliminate from the national economy this 
portion of transportation is extremely undesirable and dangerous. The effect of 
a cessation or serious crippling of such barging operations will result in wide- 
spread disruption of prices, trade, and the economy of the central West and 
South. 

Finally, it may be asked, Why it is necessary to make these drastic changes 
in the Commerce Act at the present time? 

Our country admittedly enjoys the most versatile and efficient transportation 
system to be found anywhere in the world, which at the same time remains one 
of the few still in non-Government ownership. The rail carriers enjoy a higher 
level of revenue and income than at most times in their history. Their gross 
revenues in 1956 showed a gain of $450 million over the previous year and were 
the third highest in their history. Cash dividends paid by class I railroads 
in 1956 approximate $450 million—S8 percent over 1955—the highest since the 
boom years of the later twenties—and represented an average yield of 6/2 percent 
of their stock prices. Recent freight increases by the rail carriers plus the 
5 percent passenger increase is estimated to produce $420 million additional 
revenue for this year, 1957. Total general increases since 1939 through last 
year are some 74 percent. In addition this year—1957, a 7 percent increase has 
been taken by the eastern lines and 5 percent by the southern and western, and 
a request is before the Interstate Commerce Commission for 15 percent addi- 
tional increase in the East, and 17 percent in the South and West. Interestingly 
enough, some of these rail carriers which show the best operating results are 
those who are most competitive routewise with inland water transportation. 
This shows in part the benefit to them of the development of industry along the 
waterways. Surely the railroads do not appear to be a business which is seri- 
ously incommoded or hampered by the competition of inland water carriers. 

What then is the purpose of such legislation as you are considering in these 
two bills? 

It is obviously insistence on the part of the rail carriers to reestablish their 
monopoly position. Perhaps our elimination is needed to protect their traffic 
under the extensive general increases they have taken in rates. Let no one 
think that the elimination of our competition or that of any other form of trans- 
port will result in long-run reductions of freight charges. With their competi- 
tion out of the way, these carriers by rail will have an open field for increased 
rates. 

I am impressed that the past Congresses of this country have not been ill- 
advised or careless in the original design and amendment of the Interstate 
Commerce Act dating from 1887. Such regulation would not have been made 
the law of the land had it not been necessary. As it was amended in 1935 and 
again in 1940 to include respectively highway and inland water transportation, 
the Congress deemed it wise in 1940 to incorporate the national transportation 
policy and to so change other sections as to implement this policy. It appears 
to us that the intent of these statesmen was to provide an admonition to the 
Interstate Commerce Commission and the courts to so administer the act as to 
preserve for our Nation all forms of transportation for the Nation’s service. 
There is nothing that is apparent in the present system of freight transportation 
in our country which warrants backtracking on this very farsighted and essential 
program. 
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(1) Figure 
Net Tons of Average Haul from rep 
Year 2,000 Pounds (1) Ton-Miles in Miles ways ex 
4 ad ea = _-% ‘ represent 
193) 179,735,000 9 ,233 ,369 ,320 51.4 (2) Figur 
1932 151,276,145 7 ,904,910,125 52.3 pared wi 
1933 182,965,000 10,231,893, 577 55.9 fer 1947 
1934 194,786 , 428 9,423,007 , 543 48.4 a yh 
1935 255,917 ,850 13,406, 174,849 59.3 concn 
1936 276 ,263 ,926 15,387 ,090 ,772 55.7 
1937 313,287,158 16,882,942, 590 53.9 Source: | 
1938 277 ,754, 587 17 ,742, 506,538 63.9 States A 
1939 329 ,383 ,983 19,937 ,499 ,000 60.5 The Unite 
1940 366 , 835,582 22,411,961 ,000 61.1 shanna 
1941 427 ,222,725 26 814,872,000 62.8 same 
1942 423 ,336 ,372 26 , 398 ,378 ,000 62.4 
1943 389 ,721 ,927 26,306, 403 , 419 67.5 
1944 402,731 ,269 31,385,973, 000 77.9 
1945 394 ,203 , 902 29 ,709,, 146,000 75.4 
1946 388,685,715 27 ,951 , 173,000 71.9 
1947 (2) 262,282,074 34,548,917 ,000 131.7 
1948 (2) 283,657 ,303 43,139,091 ,000 151.1 
1949 (2) 268,340,392 41 ,892,882 ,000 156.1 
1950 (2) 297,694,832 51 ,656 ,637 ,000 173.5 
1951 (2) 325,433,581 62 ,232,320,000 191.2 
1952 (2) 320,616,838 63 , 837 , 193 ,000 199.1 
1953 (2) 327,519,179 75,056,259 ,000 229.2 
NUMBER OF VESSELS ON INLAND WATERWAYS 
(EXCLUSIVE OF THE GREAT LAKES) FOR TRANS 
FREIGHT AS OF DECEMBER 31, 19 
Mississippi) Atlantic Gulf 
Types of Vessels River and Total 
System Pacific Coasts 
SELF-PROPELLED 
Towboots: 
No. Vessels 1,692 2,294 3,986 
Horsepower 936,713 975,189 1,911,902 
NON-SELF-PROPELLED 
Barges and Scows, Dry Cargo: 
No. Vessels 6, 448 5,249 11,697 | 
Cargo capacity (net tons) 5,264,999 3,205,309 8,470,308 
Tank Barges: 
No. Vessels 1,491 658 2,149 | 
Carao capacity (net tons) 2,180,927 799 , 544 2,980, 471 





AYS OF UNITED STATES 
EARS 1931 THRU 1953 


|) Figures are after elimination of known duplications resulting 
rom reporting of identical shipments over two or more water- 
‘ays except that the figures for 1947 and subsequent years 
epresent originated traffic. 


2) Figures for 1947 and subsequent years appear low as com- 
jared with those of previous years for the reason that the traffic 
cr 1947 and subsequent years was compiled by the Corps of 
ngineers under a new statistical system with mechanical tabu- 
ating processes which analyzed the traffic and eliminated 
juplications more thoroughly than in the years prior to 1947. 


jource: Part 2 of Annual Report of Chief of Engineers, United 
tates Army, “Commercial Statistics, Water-Borne Commerce Of 
he United States” and “Water-Borne Commerce Of The United 
tates, Calendar Year 1953, Part 5, National Summaries” 
ssued by the Corps of Engineers, Deportment of The Army. 
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“LAND WATERWAYS OF UNITED STATES 
LAKES ) FOR TRANSPORTATION OF 
231,1953 


"Includes Guif Intracoastal Waterway. 


Source: “Summary Of United States Flag Pas- 
senger And Cargo Vessels Operating Or 
Available For Operation On December 31, 1953 
(Exclusive of Fishing and Excursion Vessels and 
General Ferries)”, issued by Statistical Division, 








Board of Engineers for Rivers and Harbors, 
Corps of Engineers, U.S. Army, August 20, 1954. 
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Barges and Scows, Dry Cargo: 
No. Vessels 
Cargo capacity (net tons) 


Tank Barges: 
No. Vessels 
Cargo capacity (net tons) 


Total Barges and Scows (All Types): 
No. Vessels a ae 
‘Cargo capacity (net tons) 3 7,445 


OF UNITED STATES INLAND WATERWAY I 





























bp toy 
Grovp eR of 
Atlantic Coast Waterways (exclusive of Atlantic Intracoastal Waterway from Norfolk, | 

Va. to Key West, Fla.), but including New York State Barge Canal System. , 1,563 | 1,44. 
a a a, ee i ee A Me aed —— 
Atlantic Intracoastal Waterway from Norfolk, Va. to Key West, Fla. cone | 15 

Gulf Coast Waterways (exclusive of Gulf Intracoastal Waterway from St. Marks 
River, Fla. to Mexican Border) 2,174 | 81 
Se see lim anpocesciaen - + ae aa 

Gulf Intracoastal Waterway from St. Marks River, Fla. to Mexican Border (including 
Plaquemine—Morgan City Alternate Route) sty SS PS ae 
Mississippi River System 4,829 | 1,49 
Pacific Coast Waterways 733—s«S 
All Other Waterways 100—s«*d1<4 

Grand Total 





} Generally, the mileages are shown by authorized depths. In those instances Source: Based on tabulation o' 
where no authorized depths were assigned to the waterways, the controlling For Improvement And Improve 
depths are used. “ ized depths" mean depths authorized by the Congress (latest available) by the Boc 
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On my part and that of the 10 common carrier barge lines for whom I speak, 
I respectfully urge your committee to reject both these bills. 
| The Cuarrman. The committee will meet again tomorrow morning 
+ at 10 o'clock. 
(Whereupon, at 11:20 a. m., the committee adjourned. ) 
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SURFACE TRANSPORTATION 
(Ratemaking Legislation) 


FRIDAY, APRIL 5, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND Foreign COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., pursuant to adjournment, in room 
1334, New House Office Building, Hon. Oren Harris (chairman) 
presiding. 

The CuatrMan. The committee will come to order. 

This morning as we continue the hearings on ratemaking provisions, 
proposing to amend the Interstate Commerce Act, the first witness 
scheduled will be Mr. Thomas H. Maguire, chairman and counsel of 
the executive committee, Western Traffic Association. 

Mr. Maguire, you may proceed. 

Before you proceed, I understand Mr. Innes is back with us. 

Mr. Innes. Yes, sir. 


The Cuarman. And I understood you wanted authority to submit 
statements on behalf of certain other barge lines associated with you. 


Mr. Innes. Yes, sir. 

The CuarrMan. You may have that permission. 

Mr. Innes. Thank you, sir. 

(The following memorandum was submitted to supplement the tes- 
tmony of Mr. Innes :) 


MEMORANDUM ON “SHatt Nor” Brirts (H. R. 5523 Anp 5524) on BEHALF OF 
INLAND WATERWAYS COMMON CARRIER ASSOCIATION 


Permission has been granted to furnish extended remarks on the above bills 
to supplement the testimony of Mr. John O. Innes of April 5, 1957, for insertion 
inthe printed record. 

The following memorandum has been prepared jointly by Harry C. Ames an 
attorney of Washington, D. C., who formerly served as an attorney-examiner of 
the Interstate C ommere e Commission (hereinafter called the Commission), and 
who, for the past 25 years has acted as counsel for sreorsee inland water carriers, 
particularly Siostement Valley Barge Line Co.; G. Haden Alldredge who sat as 
a Commissioner on said Commission for 164 a During his tenure of office 
he twice served as Chairman of the Commission and for some years he was 
Chairman of its principal rate division; and William Y. Wildman, an attorney 
of Chicago, Ill., who has had more than 40 years’ experience in transportation 
matters. The three persons in the order of identifying them shall contribute 
remarks on: 

(1) The reasons why the Commission should continue to have complete »ower 
to regulate the interplay of competition between or among different modes of 
transportation. 

(2) The difficulties which would confront the admisintrative arm of Congress 
(the Commission) if the three “shall nots” should become law. 
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(3) The obvious result of such a catastrophe on existing carriage by water. 
To preserve continuity the three separate treatises shall be combined in one 
memorandum. 


THE 1940 ACT AND ITS ANTECEDENTS 


Prior to 1940 there had been considerable agitation to bring water carriers 
under regulation by the Commission. The chief proponents of the move were 
the railroads and the gravamen of their argument was that it was unfair to 
regulate them and leave their water competitors free from regulation. The very 
fact that the idea was railroad sponsored made it suspect to those who favored 
water transportation and feared its destruction. It was that fear that caused 
the bitter and acrimonious debates on the floors of Congress when the bill to 
establish regulation came on for discussion. 

The Congressional Records of 1939 are replete with the observations of various 
legislators who expressed doubts as to the bona fides of the proposed legislation 
and advanced the possibility that it might be used as a lever to destroy water 
transportation. Typical of such statements are the following by Senator Connally 
on May 22, 1939 (84th Congressional Record, pp. 8391, 8392) : 

“Mr. CONNALLY. I should like to ask the Senator a question. Is there anything 
in the bill which would require the Interstate Commerce Commission, in fixing rai] 
and water rates, to see that no rate is fixed which would kill the water carrier? 
If the water rate is not high enough, that is one thing; but it seems to me the 
railroads would not be so highly concerned about including water carriers in the 
bill if they did not think their inclusion would help the railroads. 

“Tf there is not already such a provision in the bill, I intend to offer an amend- 
ment to the effect that the Interstate Commerce Commission may not so manip- 
ulate rates as to put water carriers out of business or drive business away from 
them, when, perhaps, the traffic ought to move by water. Certain kinds of traffic, 
under any conditions, ought to move by water rather than by rail.” 

Senator Connally was assured by Senator Reed, a cosponsor of the legislation, 
that the bill under consideration (S. 2009) contained at least three separate pro- 
visions which would operate to forestall such a result. The three provisions to 
which he referred were: 

(1) The transportation policy which announces as its objectives the preserva- 
tion of the inherent advantages of each separate type of transportation ; the pro- 
motion of sound economic conditions of all types of carriage, and the prevention of 
destructive competitive practices. 

(2) The ratemaking rule in section 15 (a) which admonishes the Commission, 
among other things, to give ‘‘due’’ consideration to the effect of rates on the 
movement of traffic by the carrier or carriers for which the rates are prescribed. 

This is the section to which the “shall not” provisions are to be added as a new 
paragraph (3). 

(3) Section 305 (c) which carried a provision that— 

“Differences in the * * * rates of a water carrier in respect of water trans- 
portation from those in effect by a rail carrier with respect to rail transportation 
shall not be deemed to constitute unjust discrimination, prejudice, or disadvan- 
tage, or an unfair or destructive competitive practice, within the meaning of any 
provision of this Act.” 

The fact that a sentence similar to the one just quoted was not included in the 
corresponding provision relating to railroads (sec. 3) makes it clear that Con- 
gress intended to preserve and perpetuate the then prevailing competitive rela- 
tion as between rail transportation and water transportation, namely, that the 
rates by water were invariably cheaper to the shipping public. 

What will these proposed “shall not” provisions do to that state of affairs which 
Senator Reed, for example, assured the doubting Thomases would be continued 
in effect by the 1940 legislation? First, let us consider in cold perspective just 
what they provide. They say in plain language that in prescribing rates for 
carriers subject to the act, the Commission shall not consider : 

(a) The effect of such rates on the traffic of any other mode of trans- 
portation ; or 

(b) The relation of such rates to the rates of any other mode of trans- 
portation ; or 

(c) Whether such rates are lower than necessary to meet the conipetition 
of any other mode of transportation. 

Reduced to their simplest form these provisions would give the railroads ab- 
solute freedom to bring their rates to an exact parity with the rates of water 
-arriers between the same points. Anyone having even a smattering of knowl- 
edge of the two types of services knows full well that under such a rate parity 
the water carriers would not handle a pound of freight. 
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Their only recourse would be to reduce their rates so as to recreate the old 
differential relationship. This process of attrition would go on and on until 
one or the other mode of transportation would become exhausted. The lengths 
to which rail carriers have gone to secure traffic in the absence of regulatory 
restraint was illustrated in the movement of ex-lake grain from Buffalo to New 
York for export. In 1904, before the Commission was given the power to pre- 
scribe minimum reasonable rates, the rail carriers got into a rate war as to that 
grain and for approximately 400 miles of transportation they hauled it for as 
little as 4 mills (less than one-half cent) per 100 pounds, or 8 cents a ton. (Jn 
Re Differential Rates, 11 I. C. C. 18). Of course such a rate war could be 
stopped now at the minimum rate level. But is it sound economic policy to al- 
low our rate structure to gravitate to a bare compensatory level? Under cut- 
throat competitive conditions certain shippers might reap a temporary advantage. 
This, perhaps; explains why the bills have some shipper support. But it requires 
no clairvoyancy to realize that our transportation system could not long main- 
tain its present level of adequacy and efficiency under such conditions. 

The 1940 act had definite and commendable objectives. As stated in a Com- 
mittee Report on 8S. 2009 (86th Congressional Record, Aug. 12, 1940, p. 10172) : 

“This legislation is a forward and fostering step for water transportation as 
well as national transportation. Heretofore, with limited exceptions, water 
transportation has not been within the fostering care of interstate regulation. 
This measure will place upon the Interstate Commerce Commission not only the 
power but the duty to protect and foster water transportation and preserve its 
inherent advantages.” 

We maintain without fear of successful contradiction that Transportation Act, 
1940, would have failed of passage if those who sponsored the legislation had 
not assured the advocates of continued water transportation that the law, as 
intended and as administered by the Commission, would prevent the rail car- 
riers from reducing rates to the level of corresponding rates by water and thus 
destroy water transportation. To enact these proposed bills into law would put 
an end to that protection, and completely reverse the congressional policy. 


THE SITUATION PRIOR TO 1940 


The rationale of the 1940 act, so far as water carriage is concerned, cannot be 
fully appreciated without also considering Transportation Act, 1920, and its an- 
tecedents. That was the act ending Federal control which had existed since 
1918, thus restoring the carriers to private control and operation. Two out- 
standing considerations pervaded the atmosphere at that time. They were: 

(a) Knowledge on the part of Congress that the exigencies of wartime use and 
the shortage of materials for replacements, etc., had made their mark on the rail- 
road plant, and 

(b) Desire on the part of Congress to restore the railroad plant to its owners 
in the best condition possible and, further, to pass legislation which for the future 
would create and perpetuate a transportation system adequate to meet the needs 
of the public. 

To these ends Congress in section 209 of the act made certain guaranties as to 
the rate of return for a 6-month period following the termination of Federal 
control, and made numerous additions to the then existing laws designed to pro- 
mote sound economic conditions within the industry. As stated by Mr. Chief 
Justice Taft in Dayton-Goose Creek Ry v. United States (263 U. S. 456): “the 
new act seeks affirmatively to build up a system of railways prepared to handle 
promptly all the interstate traffic of the country” and to put them “more than 
ever under the fostering care and guardianship of the Commission.” 

The 1920 act, for example, announced a rule of ratemaking which would build 
up a rate structure to yield “as nearly as may be” a fair return upon the value 
of property devoted to transportation (sec. 15a (2)). In order that rates for 
carriage within a State should not be forced to levels which would jeopardize 
the interstate rate structure, Congress greatly increased the Commission’s power 
over intrastate rates beyond those it had exercised under principles approved 
in the Shreveport case (Houston BE. € W. T. Ry. Co. v. United States (234 U.S. 
324). Further, to prevent useless duplication of transportation facilities, Con- 
gress set up in paragraphs 18 to 22, section 1, a requirement that certificates of 
public convenience and necessity must be obtained from the Commission before 
new railroad construction would be authorized.” 


1 Other changes are listed at pp. 85 to 87, inclusive, vol. 1, Interstate Commerce Acts, 
Annotated. 
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The changes made in the 1920 act, which are extremely important so far as our 
present problem is concerned were those having to do with the fourth section of 
the act. In that connection, it should be borne in mind that the railroads through 
successive rate reductions had completely dried up water transportation on the 
inland rivers prior to World War II. During that war transportation by water 
on the inland rivers had been revived and had been carried on by the Government 
through the War Department. 

So that in 1920 we had this situation so far as competitive transportation was 
concerned : There was no motortruck transportation to speak of, and the only 
water transportation of any consequence on the inland rivers was that operated 
by the Federal Government. This latter operation, it should be stated, was kept 
in being after the conclusion of the war for the avowed “object of promoting, 
encouraging, and developing waterway transportation facilities,” and it was 
further provided that the operation was to continue until, among other things, 
“private persons, companies, or corporations engage, or are ready and willing to 
engage in common-carrier service on such rivers” (sec. 3 (c) of Inland Waterways 
Transportation Act). In other words, governmental operations were kept alive 
for the sole purpose of interesting private capital in the inauguration of water 
carrier service. 

Additionally, in section 500 of the act Congress declared a new transportation 
policy which read: 

“It is hereby declared to be the policy of Congress to promote, encourage, and 
develop water transportation, service, and facilities in connection with the com- 
merce of the United States, and to foster and preserve in full vigor both rail and 
water transportation.” 

Then, as though to further protect water carriage from destructive competitive 
practices Congress amended section 4 of the act.*? It was that section and its 
administration by the Commission which had enabled the railroads to kill off 
water transportation on the inland rivers. The section was amended in the 1920 
act by providing (a) that any rate established under authority of the section 
would have to be “reasonably compensatory for the service performed” ; and that 
(b) the Commission should not grant authority to reduce any rate “on account of 
merely potential water competition not actuaJly in existence.” 

In Transcontinental Cases of 1922 (741. C. C. 48), the Commission, in the first 
major case presented under the amended fourth section, was called upon to con- 
strue and give meaning to the term “reasonably compensatory” as applied to rates 
reduced for the avowed purpose of meeting water competition. In that classic 
case the Commission (p. 74) laid down the rule that for the future a rate to be 
reasonably compensatory must: 

“(1) cover and more than cover the extra or additional expenses incurred in 
handling the traffic to which it applies; (2) be no lower than necessary to meet 
existing competition; (3) not be so low as to threaten the extinction of legitimate 
competition by water carriers; and (4) not impose an undue burden on other 
traffic or jeopardize the appropriate return on the value of carrier property 
generally, as contemplated in section 15a of the act. It may be added that rates 
of this character ought, wherever possible, to bear some relation to the value of 
the commodity carried and the value of the service rendered in connection there- 
with. We also find that where carriers apply for relief from the long-and-short- 
haul clause of the fourth section and propose the application of rates which they 
designate as ‘reasonably compensatory,’ they should affirmatively show that the 
rates proposed conform to the criteria indicated above. It goes without saying 
that carriers should not propose rates or rate structures for approval in a fourth- 
section application which create infractions of other provisions of the Interstate 
Commerce Act, and particularly of section 3.” 

Under the limitations imposed by the “shall not” bills the Commission would, 
of course, be barred from considering whether such reduced rates are: 

“Lower than necessary to meet existing competition ; or 
“So low as to threaten the extinction of legitimate competition by water 
carriage.” 

Thus, the railroads would be free to publish any rate they might deem necessary 
to put an end to water transportation and neither the Commission nor the courts 
could do a thing about it. All that Congress has accomplished in the past 37 
years to “promote, encourage and develop water-transportation” would be com- 
pletely negatived in one fell swoop. 


* Which prohibits, without special permission of the Commission, the charging of higher 
rates for shorter than for longer distances over the same line or route in the same direction. 
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COMPETITION AMONG DIFFERENT MODES OF TRANSPORTATION SHOULD NOT BE 
RETURNED TO THE LAW OF THE JUNGLE 


Under the regulatory and administrative safeguards we have outlined herein, 
the transportation system of the United States has reached a degree of efficiency 
not even approached by any country in the world. Does it make sense to abandon 
all of these well-conceived principles of ratemaking in favor of open warfare 
among the different agencies? Only one of such agencies—the railroads—favors 
such a policy. That is because it is the only agency financially able to win in a 
rule-or-ruin struggle. Neither the motor carriers nor the water carriers is in a 
position to cope with the financial reserves of the railroads. 

How is it that the railroads are so confident of their ability to achieve their 
goal? The answer is plain. They have a great body of traffic only a relatively 
small portion of which is susceptible of water transportation. On the entire body 
of their traffic they have gone to the Commission on at least a dozen occasions 
since 1945, and have secured authority to make horizontal increases in their 
rates. As a result of this policy their rate structure, as a whole, has been in- 
creased approximately 100 percent. This gives them a very high plateau of 
earnings and enables them to single out selected commodities and specific move- 
ments on which they can reduce rates and still show respectable unit earnings per 
car mile and per ton mile. These latter earnings, compared with out-of-pocket— 
indeed fully distributed—costs, show the reduced rates to be compensatory. 

If approval of such rates would stop the process of attrition—if the railroads 
could then sit back and say “‘mission accomplished’”—the matter would be sim- 
plified. But it is not that easy. Since water rates, generally speaking, are on 
a reasonably related differential basis, vis-a-vis rail rates, and since the unit 
costs of water transportation are lower than rail, it must be assumed that water 
rates, too, reflect costs plus a reasonable profit. It stands to reason, therefore, 
that at least on the first round, the water carriers will not stand by, but will make 
retailatory reductions. 

Who stands to profit by such a situation? As the Commission has pointed 
out, someone might gain a “temporary advantage” but a downward spiralling 
of rates can do no permanent good and can result only in an undermining of the 
rate structure. The time to stop a rate war is in the beginning, rather than 
to wait and see which type of carrier will first become exhausted. That salutary 
philosophy was applied by the Commission in the 3-way (rail, water, truck) com- 
petitive situation arising in Petroleum Between Washington, Oregon, Idaho and 
Vontana (234 1. C. C. 609). In that case the Commission said at page 637: 

“We were given power to fix minimum rates, however, primarily for the pur 
pose of preventing destructive competition in rates and promoting the financial 
stability of the transportation agencies. Our duty in the exercise of that power 
is not done, therefore, if we allow competitive rates to gravitate to the lowest pos 
sible level.” 

Applying that reasoning the Commission refused to approve a reduced rail rate 
eyen though it would have returned earnings over and above fully distributed 
costs. If permitted the carrier, in lieu thereof, to establish rates slightly higher 
than those proposed and also higher than corresponding rates by truck and water. 
The Commission’s decision was challenged in the courts and affirmed in Scandrett 
vy. United States (32 Fed. Supp. 995) ; Same v. Same (312 U. S. 661), per curiam. 

it is thus plain to see that the reduction of a rate is not so simple as some of 
the protagonists of absolute freedom in competitive rate-making would have us 
believe. And just what is this rate structure as to which the proponents of the 
“shall not” bills seem so prone to risk a breakdown? Surely it cannot be deemed 
excessive because under it the rail carriers have been compelled to go to the 
Commission at least 12 times since the close of the war asking authority to make 
horizontal increases in order to bring their revenues more nearly to the level of 
a fair return. 

The answer is that full power should contiue to reside in the Commission to 
police and curb competitive excesses and to preserve the integrity of the rate 
structures and the sound economic future of all modes of transportation in the 
public interest. The following observations of former Commissioner J. Haden 
Alldredge are completely confirmative of that view. 













































































































































































































































































174 SURFACE TRANSPORTATION 





Errect or H. R. 5523 anp 5524 on SounpD REGULATION OF TRANSPORTATION IN 
THE INTEREST OF THE CARRTERS AND THE GENERAL PUBLIC 








By J. Haden Alldredge 


The obvious purpose of these bills is to circumvent the precedents and prin- 
ciples of regulation established by decisions of the Interstate Commerce 
Commission under the prevailing statutes and in conformity with the congres- 
sional declaration of transportation policy. There is a long line of these decisions 
growing out of the intense rivalry for business between and among carriers 
representing the saiie as well as different modes of transportation. Many of 
them have been reviewed and upheld by the courts. 

The language of these bills is brief and there is little room for argument over 
what it is intended to accomplish. 

Before discussing the probable effect of this new attempt to change the 
pattern of transportation regulation, it is well to look into the experience of 
the past, to examine the plan which Congress adopted in response to the lessons 
to be drawn from that experience, and to evaluate the results of the established 
congressional policy as they have been achieved through administrative action. 

It is commonly known that in the days before the advent of highway and 
airway transportation competition among carriers, unless effectively restrained 
and controlled, could become destructive. Water transportation, as stated, 
had been driven from the inland waterways and many railroads had seriously 
suffered from excessive competition. These facts have beeen amply documented 
in the annual reports of the Interstate Commerce Commission to Congress and 
in the bound volumes of its reports of decisions, as well as in the opinions of 
the courts. Further proof of these facts may also be found in expressions of 
responsible railroad executives. From the literature in the latter field—namely, 
from volume 171 of the Annals of the American Academy of Political and Social 
Science, entitled “Banking and Transportation Problems,’ January 1934, at 
page 167—is extracted the following comment from General W. W. Atterbury, 
at that time president of the Pennsylvania Railroad Co., and various subsidiaries, 
the largest railroad system in the United States: 

“The users of the railroads were obsessed with the belief that as much compe- 
tition as possible was necessary for their protection and to insure high standards 
of service. Their insistence dreve the railroads themselves to initiate unsound 
practices, such as the establishment of a needless multiplicity of routings for 
freight, many of them circuitous, and the operation of an unnecessary number 
of competitive passenger trains on two or more lines between the same cities. 
Railroad competition developed into economic warfare. 

“What the users of the railroads overlooked was that competition costs money 
and that when it is carried to an excessive length it not only materially increases 
the charges which must be made for service, but, by impairing the earnings of the 
carriers, reduces the quality of the service which they are able to provide. They 
overlooked the further and closely related fact that when regulation is adopted, 
it can and should, by its very nature, be allowed, in at least a substantial degree, 
to take the place of competition in protecting the interests of the public. 

“Bearing in mind, therefore, that the present alinement of the railroad sys- 
tems is the result of a public policy which for years needlessly enforced excessive 
and wasteful competition, it is evident that any marked improvement of that 
alinement must involve a substantial modification of such policy.” 

At the time General Atterbury was writing, motor-truck and motor-bus trans- 
portation agencies had already come upon the scene in large numbers and were 
actively and aggressively competing with the railroads for both freight and pas- 
senger business. The railroads were also feeling the effects of the economic 
depression. Much of the railroad mileage of the country was in the hands of 
receivers. The Government was being urged to do something to relieve the situa- 
tion. Both Congress and the President were giving active and serious considera- 
tion to the transportation problem. Congress had passed the Emergency Rail- 
road Transportation Act of 1933, effective June 16, 1933, which, among other 
things, created the office of Federal Coordinator of Transportation to accomplish 
the avowed purpose of the act “To relieve the existing national emergency in 
relation to interstate railroad transportataion * * *” 

One of the major recommendations of the Federal Coordinator of Transporta- 
tion, Hon. Joseph B. Eastman, was that moior-carrier transportation for hire on 
the public highways be suitably regulated. Congress responded in 1935 with the 
Motor Carrier Act, now part IT of the Interstate Commerce Act. 
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After the expiration of the Emergency Railroad Transportation Act and the 
discontinuance of the office of Federal Coordinator the President appointed an 
advisory committee of 6 (3 railroad presidents and 3 union executives) to give 
further study to the transportation problem and to make recommendations look- 
ing to its ultimate solution. This committee was appointed September 20, 1938, 
and filed its report on December 23, 1938. The committee recognized the fact 
that several modes of transportation were then established as parts of the na- 
tional economy and it sought to preserve all of them as far as possible in the 
public interest. Its recommendation in this behalf was embodied in the follow- 
ing language which it hoped would form the basis for a formal declaration by 
Congress of a national policy : 

“If anything of lasting benefit is to be accomplished in the way of relief to the 
railroads, their problem must be recognized and dealt with as a phase of the 
entire transportation situation. There should be no further delay in the adop- 
tion of a definite national transportation policy which will provide for fair and 
impartial regulation of all modes of transportation. Such regulation should 
be so administered as to preserve the inherent advantages of each mode of trans- 
portation, promote safe, economical and efficient service and foster sound eco- 
nomic conditions ; encourage fair wages, equitable working conditions established 
through collective bargaining; and prevent unfair or destructive competition ; 
all to the end of promoting, encouraging, and insuring the development of a 
national trasnportation system adequate to meet the full needs of commerce, of 
the postal service, and of the national defense. 

“We recommend the adoption and formal declaration by the Congress of a 
national transportation policy embodying the foregoing principles.” 

After the filing of this report and in response to demands from many quarters 
Congress, acting through the appropriate committees, took up the consideration 
of additional legislation. The result was embodied in the Transportation Act of 
1940 making further amendments of, and additions to, the Interstate Commerce 
Act. Part III, regulating water carriers, was one of the major additions to the 
body of regulatory law. 

Outstanding, however, in the 1940 legislation was the promulgation of a Na- 
tional Transportation Policy designed to guide the Interstate Commerce Com- 
mission in the administration of the regulatory laws affecting transportation. 
It is significant that this policy as finally adopted by Congress incorporated the 
major recommendations in this regard of the committee of six. 

Certain objectives, deemed by Congress to be in the interest of the carriers as 
well as the public they serve, were clearly and succinctly stated or implied. 
These are: 

1. That there should be fair and impartial regulation of all modes of trans- 
portation. 

2. That the inherent advantages of each mode of transportation should be 
recognized and preserved. 

3. That safe, adequate, economical, and efficient service, and sound economic 
conditions in transportation and among the several carriers, should be pro- 
moted and fostered. 

4. That reasonable charges for transportation should be encouraged. 

5. That unjust discriminations, undue preferences, and undue advantages in 
rates and charges should be prevented. 

6. That unfair or destructive competitive practices should be prevented. 

These bills address themselves exclusively to rates. They are not concerned 
with any other phase of regulation. In determining their effect, therefore, it 
is necessary to examine the substantive provisions of the existing regulatory 
statutes—that is, the various parts of the Interstate Commerce Act—to see what 
standards of lawfulness they set up for rates and charges. 

The first requirement is that all rates and charges must be just and reasonable 
not only to shippers but to the carriers as well. 

The next major requirement is that they shall not create unjust discrimination 
or undue preference, prejudice, or disadvantage among shippers, communities, 
sections, regions, or territories. 

These are the principal standards by which the Interstate Commerce Commis- 
sion must judge the lawfulness of rates and charges when its regulatory power 
is called into action. 

The antidiscrimination provisions of the basic law contain a proviso that they 
“shall not be construed to apply to discrimination, prejudice, or disadvantage to 
the traffic of any other carrier of whatever description.” There are other inci- 
dental provisions, however, that do inhibit discrimination between connecting 
lines in the distribution of traffic not specifically routed by the shipper. 
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This was the setting in which Congress undertook to formulate a national 
transportation policy. 

After reviewing the fundamental principles of transportation regulation in 1940 
and, to some extent, recharting its course Congress left the task of administering 
the laws which it had established to the regulating agency—the Interstate Com- 
meree Commission—where it had been since the beginning. To say that the en- 
larged task thus remitted to that agency was difficult would perhaps be an under- 
statement. 

At that particular time the determination of the thousands—more than a 
hundred thousand, in fact—of cases involving the delineation and authentication 
of the operating rights contemplated by the Motor Carrier Act passed in 1935 

had not been completed. 'The enormous job of clearing the way for the emerg- 

ence from receivership and trusteeship of numerous railroad properties in the 
United States was still ahead. The certification of water-carrier operations 
under part III of the Interstate Commerce Act was awaiting attention. All 
these things, superimposed upon the ordinary routine of regulation, called for 
intense concentration on the part of the Interstate Commerce Commission. At the 
same time, another world war, with its attendant demands on the transportation 
system, was being thrust into the picture. 

One of the most intricate and difficult problems of transportation regulation is, 
and always has been, concerned with rates and ratemaking. Rates must not 
only be so adjusted and readjusted from time to time to meet the reasonable 
revenue needs of the carriers, but, at the same time, to permit the commerce 
of the country to move freely without the hampering effects of unjust discrimina- 
tions, undue prejudice or preference, advantage or disadvantage, to shippers, re- 
ceivers, communities, sections, regions, and territories. 

The control of competitive ratemaking among carriers is the most complex 
phase of rate regulation. Since the close of World War II it has consumed 
more and more of the time and attention of the Interstate Commerce Commis- 
sion and the members of its staff. 

A study of the statutes in connection with the declaration of policy discloses 
a Clear and unmistakable purpose on the part of Congress to permit as free 
play of competition as possible as long as it does not become destructive of the 
transportation system itself—that is, of any and all elements of the system 
recognized in the regulatory laws—or transcend the bounds set by the antidis- 
crimination provisions of these laws. 

In consonance with that purpose, the issues arising in this area have been 
left by Congress for determination by the regulatory agency primarily under 
the substantive provisions of the statutes requiring that the rates and charges 
of all common carriers of whatever type shall be just and reasonable. One 
carrier is not permitted to call into play for its own benefit the antidiscrimination 
sections of the law. It must rest its case in every instance on the demand of 
the law for the maintenance and observance of just and reasonable rates—that 
is, rates that are just and reasonable from the standpoint of the carrier as well 
as from the standpoint of the rate-paying public—administered in the light of 
the national transportation policy. 

A rate that is too low is unjust and unreasonable to the carrier. One that 
is too high is unjust and unreasonable to the shipper. 

There is good reason to support the conclusion that since the reinforcement 
of the statutes by the transportation policy the power given the Commission to 
condemn all unjust and unreasonable rates—particularly under the concept of 
“unjust’—is protective of competitive carriers as well as all others directly 
affected. 

The Commission has been given power not only to invalidate a rate which 
it finds, after notice and hearing, to be unlawful, but it may prescribe the maxi- 
mum, minimum, or exact rate thereafter to be charged and collected. 

That, in brief, is the modus operandi of the congressional policy of regulation 
in the delicate area of competitive ratemaking by public carriers. 

Has this policy of regulation been successful? There is only one answer: It 
has been remarkably successful. 

Under this body of laws has grown up in the United States the greatest trans 
portation system in the world. Despite the existence of some problems, this 
system, on the whole, is doing well. Any radical or material change in regula- 
tion, in these circumstances, would be hazardous. 

Rate cases growing out of carrier competition frequently exhibit many angles 
and facets which must be examined and resolved before satisfactory decisions 
can be reached. Precedents are thus established for the guidance of carriers as 
well as shippers. 
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In competitive ratemaking, the incentive that generally moves a carrier to 
change its rate is to take traffic away from, or prevent a diversion to, another 
earrier or carriers. In nearly all such cases, the changes involve rate reduc- 
tions. The issue of diversion with its concomitant of what the proponent carrier 
claims is its rightful share of traffic is thus framed for ultimate decision by 
the Commission. The Commission is then forced to consider the question of the 
effect of traffic diversion upon carriers, and this question is often discussed in the 
Commission’s reports. There is no reasonable escape from the necessity of 
doing so. 

But this does not mean that the Commission undertakes to apportion traffic 
among carriers. It merely seeks to afford a fair opportunity to all carriers to 
compete, considering the relative services offered by the different types of 
carriers involved. 

There is however, a stopping point in this process, and that is where the na- 
tional transport policy itself indicates it should be, namely, where destruction of 
the transportation system begins or is seriously threatened. 

Various criteria have been developed by the Commission, through its consider- 
ation of cases of this kind, to enable it to follow the law and the congressional 
policy in deciding the issues that arise. 

A rate structure cannot be satisfactorily regulated and the established system 
of transportation maintained, under modern conditions, without considering the 
relation and effect of rates on different modes of transportation and whether 
rates may, in any given instance, actually be lower than necessary to meet the 
competition of the same or opposite modes of transportation. 

These bills would strike down and nullify the precedents of the Commission 
that now help to keep competitive ratemaking within bounds. The full force of 
such competition would be turned loose without effective restraints. 

The transportation system itself would inevitably break down unless the Goy- 
ernment keeps a controlling and restraining hand on competitive ratemaking. 
That fact is amply attested by experience. Some shippers might, for a short 
time, obtain lower rates by turning competition loose, but in the end the rate 
structure would be cut to pieces, discrimination would become rampant, and 
revenues of the carriers would fall below a level necessary to support the various 
earrier services. 

All modes of transportation would suffer. While these bills are framed only 
to amend the railroad part of the act, the fact cannot be overlooked that when a 
rail carrier reduces its rates to meet the competition of other modes of transpor 
tation it may well be reducing rates against other rail carriers. All carriers 
would, therefore, suffer. If the service of any of the carriers should break down, 
the public at large would suffer. 

In summation it must be immediately apparent that if these “shall not” bills 
were enacted into law by themselves, they would set up a situation in which the 
regulatory statute would be hopelessly in conflict within itseif. This because it 
would be impossible to give effect to the avowed terms and objectives of the 
transportation policy with the “shall not” strictures in the law. For example, 
how could the Commission prevent “destructive competitive practices” as it is 
commanded to do by the policy, if the competitive rates set up by each mode of 
transportation must be treated as though in a vacuum? 
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CARRIERS IN THE MATTER OF RATE CUTTING 








When H. R. 6141 and 6142 were | ‘fore your committee for hearing during the 
last session Mr. Wildman testified at length and his testimony will be found o: 
pages 966 to 990, inclusive of the transcript. It shall be his purpose here to bring 
that testimony up to date. 

Insofar as the impact upon the barge lines is concerned, should the “shall not” 
bills be enacted into law, the effect would be every bit as devastating as the s« 
ealled package bills introduced last year. We frankly feel that if these new bills 
are passed, every common carrier barge line of any consequence in the country 
will be forced to cease its operations within the course of only a few years. 

We dwelt at some length in our testimony given last year on the concerted 
effort on the part of the railroads to cripple or destroy their water competitors 
by a continuing program of selective rate cutting. sy that we mean reducing 
their rates on individual commodities from and to specific points where there is 
a present or prospective movement by barge, leaving their rates on a much higher 
level where no such competition is encountered. By some this practice is re- 
ferred to as “predatory pricing.” At that time, we presented an exhibit showing 
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that in the short period from January 11, 1950, to April 25, 1956, a total of some 
145 protests were filed with the Interstate Commerce Commission by members of 
Waterways Freight Bureau, asking the Commission to suspend that number of 
separate and distinct downward revisions in rates. These were only the redue- 
tions of which the members of the Bureau felt were so unfair as to warrant the 
filing of a protest. There were many others which were not protested. A de- 
tailed list of these 145 protests, showing the commodity involved, the territory, 
the amount of the reduction and the action taken by the Commission on the 
protests appears at pages 984 to 990 of the record in the hearings on last year’s 
bills. 

To show that this policy of selective rate cutting has continued, we have ap- 
pended hereto as our exhibit No. 1 a supplemental statement bringing the pre- 
vious ones up to date. This supplemental staiement lists the protests filed by 
Waterways Freight Bureau beginning May 2, 1956, which takes up where the pre- 
vious statement left off and continues through to April 1, 1957. During this 
period of a mere 11 months, a total of some 31 additional protests were filed 
wherein the Commission was asked to suspend reductions in rates which these 
barge lines felt to be unwarranted. The total number of such protests filed 
from January 1, 1950, to date was 177. 

The question might be asked as to what this has to do with H. R. 5523 and 
H. R. 5524, which are now before you for consideration. The answer to this is 
that what has taken place in the past furnishes a pretty good guide as to what 
might be expected to take place in the future. Under the present Interstate Com- 
merce Act, the barge lines have some degree of protection against these raids 
for traffic made by their competitors, the rail carriers. 

As before stated, the Waterways Freight Bureau or its members filed a total of 
177 protests of this nature in a little more than 6 years’ time. These protests 
involved reductions which had been made in the rail rates on some 60 individual 
commodities, strictly on a point-to-point basis. In some cases, the tonnage the 
railroads were shooting for amounted to only 1 or 2 bargeloads a year. In others 
it amounted to millions of tons, annually. The coverage has been so complete 
that there is hardly a movement of any commodity by water between any two 
points on the Mississippi River and its tributaries which the railroads have not 
attempted to divert away from the barge lines through the publication of de- 
pressed rates. 

In our protests against such reductions in rates, we have relied on the provisions 
of the present act and the national transportation policy. In almost every 
instance, it has been alleged that the protested rates are unreasonable in the 
respect that they are lower than necessary to meet the competition and hence 
their establishment would constitute an unfair competitive practice. In about 
50 percent of the cases the Commission exercised its power of suspension and in 
a majority of such instances, after formal hearing, they have not permitted the 
reduced rates to go into effect. In other cases, they have permitted the rates 
to go into effect but have instituted investigations as to their reasonableness. In 
still other cases, upon protests being filed, the railroads have voluntarily with- 
drawn their rates either before or after action by the Commission on the pro- 
tests and filed new rates later on a higher basis. 

In a large majority of the proceedings which have resulted from protests filed 
by the water carriers, where the Commission has refused to permit reduced 
rail rates to take effect, it has done so because it has found the rates lower 
than necessary to meet the competition of the water carriers. 

Under the National Transportation Policy, the Commission is admonished 
to so administer the act as to recognize and preserve the inherent advantages of 
each mode of transportation, to foster sound economic conditions in transpor- 
tation and among the several carriers and to encourage the establishment and 
maintenance of rates and charges that will not reflect unfair or destructive 
competitive practices. We repeat that such a goal would be impossible of 
achievement if the Commission is required to completely shut its eyes to inter- 
agency competition as these bills would require it to do. 

It is true that section 1 (5) of the act provides that all rates must be just 
and reasonable but there is no arithmetic or inflexible test for determining what 
constitutes a just and reasonable rate. The Commission, in applying the pro- 
visions of section 1 (5) to individual situations, has construed it in the light of 
the National Transportation Policy which among other things prohibits unfair 
or destructive competitive practices. To illustrate, in Scrap Iron, New Orleans, 
Mobile to St. Louis, Chicago (272 I. C. C. 781), the Commission at page 792 of 
the report, said the following : 
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“While the suspended rates have been shown to be reasonably compensatory, 
there is still the question whether they may be regarded as unreasonably low, 
in violation of section 1, construed in the light of the National Transportation 
Policy declared by Congress.” [Italics supplied.] 

The “three shall not” bills are wholly incompatible with the National Trans- 
portation Policy and as we view it if enacted into law would for all intents 
and purposes, nullify its provisions. Consequently, the only basis that the 
water carriers would have to establish that a reduced rail rate would be so low 
as to be unjust and unreasonable would be to prove that it was less than the 
cost of service, an almost impossible task and, particularly so, as all of the 
underlying data would be in the hands of the proponent rail carriers and hence 
inaccessible. 

In an obvious effort to detract from the seriousness of the situation for the 
inland water carriers Mr. Jervis Langdon, Jr., speaking for the Association of 
American Railroads, has stated: 

“H. R. 5523 (and H. R. 5524) would be operative only in the case of rates of 
railroads and regulated trucks. The bills would have no effect, of course, on the 
charges of all forms of unregulated and private transportation. This constitutes 
an estimated 94 percent of all traffic on the inland waterways and a rough 66 
percent of all intercity truck tonnage.” [Italics ours.] 

This so-called estimate is entirely without basis in fact so far as water car- 
riage is concerned. 

After the previous hearings on H. R. 6141 and H. R. 6142 were concluded Mr. 
G. C. Taylor, president of the Mississippi Valley Barge Line Co., 1017 Olive Street, 
St. Louis 1, Mo., filed a statement in which he showed that when measured 
by ton-miles of service, rather than tons, the regulated traffic on the inland 
rivers would constitute approximately 34 percent of the total tonnage handled 

in the year 1954. A study for 1955, the latest figures available, show that ap- 
proximately 31 percent of the total ton-miles would fall within the regulated 
category. 

Furthermore, concerted efforts are being made by the common carriers by 
water to bring the so-called bulk transportation under regulations.’ Those 
efforts have had the support of the Weeks committee and the rail carriers. 
And under H. R. 5221, introduced March 4, 1957, by Mr. Harris, the bulk ex- 
emptions in section 303 (b) of the act would be repealed. If that repeal should 
become effective it is safe to say that 67 percent of all water transportation on the 
inland rivers would be affected by the “shall not” bills. 

We wish to thank the committee for giving us this opportunity to express 
our views. 

Respectfully submitted. 

G. HADEN ALLDREDGE, 
Harry C. AMES, 
WILLIAM Y. WILDMAN, 
For Inland Waterways Common Carrier Association. 
WASHINGTON, D.C., April 19, 1957. 


1See H. R. 6311 introduced last session 
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Recapitulation of protests filed with the Interstate Commerce Commission by 
common carrier barge lines, operating on the Mississippi River and tributaries, 
subsequent to Jan. 1, 1950, pertaining to reduced rail rates established to meet 
barge competition 


Number of Number of 
Number of instances in | instances in 

instances in Number of which which 

Total which instances in | Commission protested 
number | protested which refused to rates were 
of rates were | Commission | suspend but | voluntarily 
protests suspended refused to entered into | withdrawn 

by suspend investigation by the 

Commission on own rail 
motion carriers 


Jan. 1, 1950 to May 1, 1957 

May 2, 1956 to Apr. 1, 1957 
Total, Jan. 1, 1950 to Apr. 1, 1957 
Percent of total__ 


STATEMENT OF THOMAS H. MAGUIRE, CHAIRMAN AND COUNSEL 
OF THE EXECUTIVE COMMITTEE, WESTERN TRAFFIC ASSOCIA- 
TION, CHICAGO, ILL. 


The Cuarrman. Mr. Maguire, you may proceed. 
Mr. Macurre. Mr. Chairman and members of the committee, I am 
. appearing in connection with H. R. 3233. 

My name is Thomas H. Maguire. I am chairman and counsel of 
the executive committee, Western Traffic Association, with head- 
quarters at Chicago, Ill. This committee consists of the chief traffic 
officers of 30 railroads operating in western territory, including all 
of the large railroads of the western district. 

The Western Traffic Association is a voluntary unincorporated 
association operating under articles of organization and procedure 
approved by the Interstate Commerce Commission under the provi- 
sions of section 5a of the Interstate Commerce Act. 

I am a lawyer by profession, specializing in transportation law and 
in practice before the Interstate Commerce Commission and State 
regulatory bodies. 

Thirty of the past thirty-three years of my practice have been spent 
in the service of individual railroad companies and of the Western 
Traffic Association. 

I am appearing here, however, for the Association of American 
Rairoads, by authority of its board of directors. That association is a 
voluntary unincorporated association including in its membership 
railroads operating more than 95 percent of the total railroad mileage 
in the United States and having more than 95 percent of the total rail- 
road operating revenues. 

I have been authorized and instructed to state and explain the 
position of the association with respect to H. R. 3233. The association 
wishes to express its opposition to paragraph (a) of this bill which 
amounts to a virtual repeal of that portion of section 22 of the Inter- 
state Commerce Act which permits rail carriers to carry, store and 
handle property free or at reduced rates for the United States, State, 
or municipal governments, and the transportation of persons for the 
United States Government free or at reduced rates. 
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Paragraph (a) of H. R. 3233 would permit such carriage, storage 
or handling only during time of war or national emergency, as de- 
clared by Congress or the President. 

This bill follows verbatim the draft of bill attached to Legislative 
Recommendation No. 3 (70th Annual Report) of the Interstate Com- 
merce Commission. In the Commission’s justification of its recom- 
mendation, among other things, the following statements are made; 
and I am referring to the statement in general which was submitted 
to you, Mr. Chairman, and to the chairman of the corresponding 
committee in the Senate. 


Government fraffic, however, moves largely at reduced rates under the afore- 
mentioned provisions of section 22 which are not available to the commercial 
shipper. This has a strong tendency to increase the cost of regulated transporta- 
tion services to commercial users, who, when their rates become too high, 
resort to private carriage, all to the detriment of the common carriers, the 
hard core of the Nation’s transportation system. The draft bill would serve 
in some measure to prevent any further deterioration of the common carrier 
system because of this situation by making the section 22 privilege on Govern- 
ment traffic inapplicable except during time of war or national emergency. 


After discussion of the wartime or emergency exception, the fol- 
lowing statement is made: 

It should be made clear, however, that the full effect and benefit of this pro- 
posed amendment will not be realized if Government agencies remain free to 
bargain with carriers whose rates and charges are not subject to regulation. 

Interpolating, if I may, the purpose of these quotations is to bring 
to the attention of the committee certain matters which I wish to touch 
upon later in my presentation. 

At the outset I submit that we should analyze the conditions under 


which rate agreements with the United States Government, commonly 
known as section 22 quotations, are entered into. There seems to be 
a general impression that the term “section 22 rates” is synonymous 


with “reduced rates” or “cut rates.” Any contention to this effect is 


technical rather than actual. Although the railroads maintain a com- 
plete line of class rates, thereby insuring complete compliance with 
section 6 (1) of the Interstate Commerce Act, only an insignificant 
part of carload traffic moves under these rates. And, when I say 
carload traffic, I mean commercial traffic, leaving Government traffic 
out of the question entirely. 

In order to permit the free flow of commercial traffic, the rail car- 
riers have established commodity rates which often apply initertale 
between extended origin and destination territories for the purpose of 
giving shippers and receivers of freight reasonably equal treatment 
in the matter of freight charges. The level of these rates, that is, 
commercial rates, is almost invariably below that of the class rates 
which would otherwise apply. The overwhelming preponderance of 
commercial carload traffic in all sections of the country moves under 
these lower commodity rates. Therefore, it could be said from an 
extremely technical point of view that such traffic, commercial traffic, 
moves under reduced rates. 

It is the policy of the railroads to treat the matter of rates on 
Government freight in the same manner and subject to the same tests 
as would be applied to commercial traffic consisting of like commodi- 
ties moving under like circumstances. As a result of this policy we 
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believe that rates which have been tendered and accepted by the Goy- 
ernment through section 22 quotations are approximately the same as 
those which would be or are paid by commercial shippers of like com- 
modities under like circumstances. 

It should, of course, be borne in mind that the level of the majority 
of rates on all commodities, whether published for general use by the 
public or offered the Government through section 22 quotations, is 
affected by competition with other forms of transportation. There 
are, as a result, constant adjustments of rates both by railroads and 
other modes of transportation which are designed to keep the carrier 
in question in a competitive position so that 1t will not be priced out 
of the transportation market. The same considerations in this respect 
apply to Government traffic as to commercial trafic. 

And, if I may interpolate, Mr. Chairman, again, it seems to me I 
have listened to the presentation of other parties interested in this bill, 
and it seems to me that this discussion of reduced rates, the assumption 
that section 22 rates are automatically reduced rates, has really come 
from what I might almost call an epidemic of semantics. It is true 
that the Government rates, as a rule, are below the class rates. 

But that is also true as to over 90 percent of your commercial 
traffic that moves. It is a purely semantical term when you say it 
is a reduced rate, because, as a matter of fact, your class rates do not 
move but a negligible portion of any kind of traffic, whether com- 
mercial or Government. 

Now, let us examine the situation which results from the passage 
of H. R. 3233. All rates on all Government traffic would be pub- 
lished in tariffs subject to the same requirements, rules and regulations 
as now apply to commercial traffic. All commodities shipped by the 
Government would have to be specifically described in these public 
tariffs even though they be of such character that the disclosure of 
their description would give aid and comfort to actual or potential 
enemies of the United States. All of such rates would be equally 
applicable to commercial traffic ; and Government rates, being merged 
in the body of commercial rates, would become subject to the 1 require- 
ments of section 3 of the Interstate Commerce Act forbidding undue 
preference and prejudice, and to section 4 of the act forbidding the 
charging of higher rates for shorter than for a longer distance over 
the same line or route in the same direction, all of which would be 
inadvisable for reasons which I will later state. Such tariffs could 
not be made retroactive in application and furthermore would be 
subject to suspension in the same manner as all commercial tariffs. 

These requirements and limitations would not only be injurious 
to the railroad industry, which I am representing, but also the common 
welfare for the reasons which I will now state. 

Government traflic is by no means restricted to noncivilian com- 
modities. This traffic consists not only of war materials but also 
many other commodities which are used commercially, such as coal 
and other fuels, clothing, foodstuffs, building materials and the like. 
Therefore, such rates would be available for commercial traffic. 

Under the law as it now exists, neither the carriers nor the Govern- 
ment in negotiating section 22 rates are obliged to give consideration 
or weight to any possible compliestions under section 3 or under the 
long- and short-haul provisions of section 4. Section 3 should be out 
of the picture for the reason that the Government is not in competi- 


tion 
tions 
distu 
com! 
ame! 
be o 
esta! 
sam 
of t 
und 
i 
witl 
that 
two 
give 
in « 
to 1 
mo’ 
elai 
T 
con: 
cou 
infl 
rate 
T 
be : 
or | 
wit 
so 1 
rat 
ag) 
rat 
to | 
thi 
ho! 
he 
ine 
tio 


tic 





DV- 
as 
m- 


ity 
rhe 
is 
are 
nd 
ler 
ut 
ect 


» | 
ill, 
on 
me 
‘ue 


ial 
it 
Lot 
m- 


‘n- 
on 
he 
ut 
ti- 





SURFACE TRANSPORTATION 185 


tion with itself, and Government rates do not disturb or affect. rela- 
tionships between commercial rates which would otherwise be 

disturbed if the Government rates were made equally applicable upon 

commercial traffic. However, since these rates, under the proposed 

amendment, would also apply to commercial traffic, the carriers would 

be obliged under the proposed amendment to balance rates primarily 

established for Government traffic against commercial rates in the 
same general territory, in order to avoid claims of violation of section 3 

of the act in connection with commercial traffic which might move 

under these rates. 

If I may interpolate, it is a common problem, when we are dealing 
with the question of commercial rates, to consider the repercussions 
that might result from the publication of a commodity rate between 
two separate points, for fear that the establishment of that rate may 
give rise to claims of discrimination, of undue eee e or prejudices 
in other territories, and many times, I will say, carriers are obliged 
to forego placing the rate at the level at which it would otherwise 
move, for fear of the disloc ation of their rate structure by reason of 
claims from other territories or other competing industries. 

That, of course, is not present so far as the Government rates are 
concerned, but if these rates are thrown open to the general public, it 
could have only one effect. This would tend toward the artificial 
inflation, for purely technical reasons, such as we have mentioned, of 
rates primarily designed for the movement of Government traffic. 

The long- and short-haul provisions of section 4 of the act should not 
be applied to Government traffic because such traffic moves from one 
or more established points of origin to definite points of destination, 
with no necessity whatever for service to intermediate points, that is, 
so far as the Government is concerned. Therefore, in negotiating such 
rates the carriers are not obliged to give weight to any effect of the 
agreed rates upon traffic to intermediate points. If, however, such 
‘ates were equally applicable, as it would be under this amendment, 
to commercial traffic, the carriers would have to give consideration to 
this point and could well come to the conclusion that they could not 
hold the terminal rates as a maximum to intermediate points and, 
hence, would be obliged to quote higher terminal rates, and would 
increase, of course, the expense to the Government of this transporta- 
tion. 

Another difficulty arises from the fact that as to a substantial por- 
tion of their shipments it is impossible for Government agencies to 
anticipate particular movements far enough in advance of the actual 
movement to go through the same machinery for tariff publication 
as is required in the case of commercial shippers. Many times it is 
imperative that a movement commence before even the present stream- 
lined procedure incident to negotiation and approval can be com- 
pleted. In such cases it is the practice to make the agreed rate appli- 
cable back to the beginning of the movement in question. This retro- 
active application, however, does not extend back indefinitely, but, as 
to each movement or series of movements, only to the date of actual 
commencement of same, which period, in the vast majority of cases, is 
less than 30 days. However, if these rates were subject to the same 
rules and regulations as commercial rates, then it would be necessary 
to go through the prescribed practice of filing speci ial docket t applica- 
tions which, under the Interstate Commerce Commission’s require- 
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ments, require a finding that the prior rates were unreasonable in vio- 
lation of section 1 and also a commitment on the part of the carrier to 
amend its tariffs accordingly and to continue the new rates in effect 
for at least a year. 

The Government would be subjected to the same procedure for the 
establishment of rates as are commercial shippers, which would mean 
that the Government agencies, under the section 5a agreements under 
which the carriers operate, would be obliged to request that the adjust- 
ment be placed upon the public hearing dockets of the various rate 
agencies. ‘This would generally necessitate awaiting the next meeting 
of these rate committees, or agencies, resulting in further delay in 
getting the rates into effect. 

There is the further possibility of delay in that all proposed Gov- 
ernment rates would be subject to suspension and investigation in the 
same manner as commercial rates. 

All of these restrictions and slowing down requirements would, in 
our opinion, tend toward the seeking, on the part of Government 
agencies, of services of other forms of transportation which are not 
sohampered. This could, and in our opinion, would, lead to an expan- 
sion of the present limited use by Government of contract carriers, 
who are free from the restrictions placed by law upon rail carriers, 
and also to negotiations with suppliers leading toward delivery by the 
suppliers in their own private equipment. It would also increase the 
use of bulk water carriers of the classes exempted from the require- 
ments of part III of the Interstate Commerce Act. 

These possibilities are apparently recognized by the Interstate Com- 
merce Commission in its justification of its legislative recommendation 
No. 3, which I have quoted above, where the Commission emphasizes 
that the full effect and benefit of the proposed amendment “will not be 
realized if Government agencies remain free to bargain with carriers 
whose rates and charges are not subject to regulation.” We submit 
that if there be any merit in the proposed repeal of section 22 in the 
eyes of any of its proponents, the Commission’s recommendation quoted 
above should first be implemented before the drastic step of virtual 
repeal of section 22 is taken. However, even this step would not, for 
the other reasons set forth in this statement, justify the repeal of 
section 22 as proposed in paragraph (a) of this bill. 

I now wish to refer to the statement of the Commission which I have 
quoted above to the effect—and I am referring specifically to Commis- 
sioner Freas’ testimony which appears in the transcript page 328, that 
the effect of the “reduced” rates under section 22 would have a “strong 
tendency to increase the cost of regulated transportation services to 
commercial users.” We believe that this assumption is not supported 
by the facts. As I have heretofore stated, the level of Government 
rates is subjected to the same tests by the carriers as the level of com- 
mercial rates. Even though at times Government rates be depressed 
to some extent by competitive situations (which situation is as much, 
if not more, present with regard to commercial rates), these rates are 
still designed not only to pay the actual cost of rendering the service 
but also to contribute to the general overhead costs of the carriers. 
That being the case, Government rates do not increase the cost to be 
borne by commercial users but, on the contrary, make a contribution 
which, in the absence of Government traffic, would have to be borne by 
commercial shippers. 
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And, if I may interpolate the one comment here, which has arisen 
in my mind since hearing other presentations, and after the prepara- 


‘tion of this statement, I think we can assume this, that if the Govern- 


ment traffic moved upon what some of the proponents of the bill appar- 
ently considered the basic rates, the class rates, we would not get it. 

The Cuarrman. Would not what? 

Mr. Macutre. We would not get any of the Government business 
at all, if it moved on class rates exclusively. 

I, of course—everyone does—make extreme statements sometimes. 

The Cuatrman. Why do you say that you would not get the traffic 
if the Government traffic moved under class rate level? 

Mr. Macutire. Because there is very little of the Government traffic 
which moves under the class rates normally applicable. 

The CuarrmMan. Who would get it? 

Mr. Macurre. Our competitors would get it, who are not hampered 
by the requirements which would fall upon us with respect to Govern- 
ment traffic, if this amendment were passed. 

Commodity rates are what moves traffic, either commodity rates, or 
exceptions to class rates. 

Now, we have a large segment of Government traffic which moves 
under exceptions to class rates, not basic class rates themselves, and 
that was mentioned by Mr. Earl Smith the other day. That is ammuni- 
tion and explosives. Those are moved, as agr eed, under our quoted 
percentages of the class rate that would otherwise be applicable. 

And iny prediction is that if we did go through all of the oe edure 
which would be necessary for the public ation of rates to the Govern- 
ment that there would be little if any variations between the amount 
which we would finally publish in our tariffs, and the rates that are 
now promulgated under section 22 quotations. 

So, so far as this cutrate proposition is concerned, I think that is a 
mistake, almost a fantasy, that has arisen in certain people’s minds. 

There is one other consideration that should not be overlooked. 
Even though we might not be in a state of national emergency that 
would, under the amendment here proposed, permit the movement of 
goods for the Government under section 22 quotations, it is entirely 
possible that the Government would not want disclosed much of the 
information about certain shipments that would necessarily be dis- 
closed by the publication of tariff rates. I, personally, can think of 
many Government shipments which, due either to the nature of the 
commodity itself, its route of movement, or its origin and destina- 
tion, the details of which would be of considerable help to hostile 
interests, and as citizens of the United States we are interested in pro- 
tecting our country from the divulging of such information in open, 
public t tariffs. That, however, is an aspect of the problem that can 
perhaps be more appropriately considered and dealt with by the agen- 
cies of Government primar ily concerned. 

We believe that we would be placed in an impossible competitive 
condition by reason of the fact that none of the competing forms of 
transportation are hampered by the limitations of section 4 of the act 
and some of them are not subject to any of the restrictions mentioned 
above. Therefore, the passage of this bill would strongly tend to 
siphon away from the railroads the share of the Government traffic 
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now handled by them and would deplete their ability to render service 
to the public, to the extent of that siphoning. 

We are similarly opposed to the amendment of section 22 as regards 
passenger fares. Section 22 passenger quotations almost exc lusiv ely 
cover bulk movements of service personnel. Here again, the r ‘ailroads 
are facing unrestricted and untrammeled competition, particularly 
that of nonscheduled airlines. Troop movements, even in peacetime, 
often take place with little advance notice. In such cases the move- 
ment would be completed before applicable passenger fares could be 
established under the procedures governing civilian traffic. 

Paragr ‘aph (b) of this bill is, as “stated by the Interstate Commerce 
Commission in its statement of justification, not dependent upon enact- 
ment of paragraph (a). Its purpose is to make it clear that the 
negotiation of rates on Government traffic is upon a firm and unassail- 
able basis to preclude the consideration of rates quoted to and accepted 
by Government agencies as evidence of unreasonableness of other 
rates theretofore so quoted and accepted. This subject matter would 
be covered by the addition of new paragraphs to section 22, such new 
paragraphs to be designated as paragraphs (b) and (c), respectively. 

We can see no reason why the United States should not be subject to 
the same rules regarding the sanctity of contract as govern its citizens. 
Under the proposed amendment there is an ample escape clause pro- 
vided, namely, that such agreements may be canceled or terminated 
upon not less than 90 days’ written notice by either party to the agree- 
ment. The purpose of this amendment is to make it clear, as to future 
quotations, that there is to be no recurrence of the war-materials 
reparations cases which were filed by the Government agencies with 
respect to section 22 rates established during World War II. The 
sum sought to be recovered by the Government agencies was estimated 
at between 2 and 3 billion dollars, exclusive of interest. Both the 
Government agencies and the railroads expended vast amounts of time 
and money in the prosecution and defense, respectively, of these cases. 
If the Government had prevailed, the payment of its claims could 
well have ruined a large percentage of the railroads of this country. 

In the negotiations leading toward the establishment of these rates 
the Government agencies are represented by astute men who are well- 
versed in transportation practices and rates. It is repugnant to all 
accepted standards of fair play that the Government be exempted from 
legal principles which, in order to preserve the economic structure of 
this ¢ ountry, are binding upon its citizens. 

Although we disagree with the Interstate Commerce Commission’s 
recommendation as to paragraph (a) of H. R. 3233, we join it in recom- 
mending your favorable consideration of paragraph (b) thereof. 

Now, I do wish to add something in closing here, that is that every 
group that appears before a congressional committee is naturally 
actuated to some extent by a perfectly normal and healthy self- 
interest. 

There are matters of public welfare, of course, which are not subject 
to that general rule. 

Now, I think I should state very frankly to you what our position is. 

We feel that insofar as section 22 is concerned, we are in a zone 
of competition with our friends in other modes of the industry who are 
not subject to the same restrictions that we are so far as the body of 
the Interstate Commerce Act is concerned. 
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We are not asking, and we do not have, any advantage over them. 
We are all on an equal basis, and there is now one area of negotiations 
which we certainly would like to have preserved to us, where we can 
be on equal terms with our competitors—not favored, but just equal. 

Thank you very much, Mr. Chairman and gentlemen, for giving 
me the opportunity to present this statement. 

The Cuairman. Thank you very much, Mr. Maguire, for your 
statement. ; 

May I inquire. You were here yesterday, or day before, I believe, 
and heard the testimony of Dr. George Baker—day before yesterday. 

Mr. Macuire. I did hear him. . ’ 

The Cuamrman. You heard him present the position of the TAA ? 

Mr. Macutre. Yes, sir; I did. 

The Cuarrman. The TAA is formed of all forms of transporta- 
tion ; is that true ? 

Mr. Macurre. It is composed—yes, it has a membership which con- 
sists of all forms of transportation as well as commercial shipping in- 
terests; yes. 


The Cuarrman. Now, the railroad industry has members of that 
association ? 

Mr. Macurire. There are members of the association wherein the 
railroad industry is represented. You are correct, sir. 

The Cuarrman. Now, did the members participating in the program 
finalizing the situation of the TAA agree to the position that was 
stated by Dr. Baker ? 

Mr. Macutre. The railroad members? 

The CuarrMan. Yes, sir. 

Mr. Macurre. They did not, sir, and wish to comment upon that 
further, because Dr. Baker commented upon various carriers who had 
stated that in their opinion section 22 rates were unduly depressed 
rates, words to that general effect. 

Now, I had some personal contact with the TAA with regard to the 
section 22 question. They had sent questionnaires to lines which are 
members of the Western Traffic Association and also to individual rail- 
roads who were included in the Association of Eastern Railroads. 
So far as the questions are concerned, I can positively say that all re- 
plies to the questions from the TAA to the questionnaire were handed 
over to me to handle. That is, the question of replying was. There 
were no individual replies and it is my understanding that Chairman 
E. V. Hill, of the traffic executive committee of the eastern railroads 
similarly was empowered. 

And I wrote the TAA and informed them that the detailed matters 
which they requested upon short notice could not possibly be obtained 
without an individual study of a vast number of section 22 quota- 
tions, but I did tell them this: I repeated to the representative of the 
TAA just exactly in opposition with regard to Government rates that 
I have stated in my testimony, and I will venture to say, that there 
was not a railroad included in the group of carriers who said that the 
rates were too low. 

I think that there may have been representatives of other forms of 
transportation who in a perfectly healthy self-interest did not want us 
to have this free zone of negotiations which we now have. Now, that 
ismy interpretation of it. 
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The Cuatrman. Is this committee to assume, and is it a fact, that 
your position here in behalf of the railroad industry, partic ularly the 
Association of American Railroads, the organization you represent, 
is in unanimous and full accord with this “position which you have 
stated ? 

Mr. Macurre. It is, sir; it is, sir. 

The Cuatrman. I want to ask you—you heard Mr. Smith of the 
Defense Department. 

Mr. Macuire. Yes, sir. 

The Cuatrman. Do you have any comments to make with reference 
to his alternative pr oposal i in this regard ? 

Mr. Macurre. That is with regard to the finality of contracts? 

The Cuarrman. No; the other one we are talking about, section 22 
rates. We are talking about section 22 rates now, the repeal of sec- 
tion 22. Maybe you would want to look that over before you com- 
ment. 

Mr. Macurire. I think I have it right here. 

The CuarrmMan. In fact, he submitted along with it a proposed bill— 
not necessarily the Department’s bill, but a bill to carry out the alterna- 
tive suggestion. 

Mr. Macutre. I may have that in my brief case. If you will bear 
with me for just a moment, Mr. Chairman, I will find it and bring 
it up. 

The Cuarrman. I take it that you obviously do not have in mind 
what it is and it is going to take some time to get your response. 

Maybe you would rather file it for the record. 

Mr. Macuire. I should be glad to do that, Mr. Chairman, and that 
may be filed sometime at a |: ater date ? 

The CuarrmMan. Yes. 

Mr. Macutire. During the next week; will that be satisfactory ? 

The Cuarrman. Yes. Now, just 1 or 2 other things. As to the 
alternative suggestion with reference to the finality of contracts, have 
you got any comment on that ? 

Mr. Macutre. Well, all I can say about that, Mr. Chairman, is that 
in my prepared statement I have expressed the position of the asso- 
ciation, and I am not empowered to go beyond that, as to the finality 
of contracts, that is. Are there other questions you wish to ask? 

The CHarrMAN. Just one other thing. 

It is contended that the Government will enter into secret negotia- 
tions with the carriers under the provisions of section 22 and therefore 
competitors, who do not have the information, will not have a chance 
to even get in on any of that contract program. 

Mr. Macurre. Well, Mr. Chairman. 

The Cnatrman. Isthat true? 

Mr. Macurre. No; that is not true. It is true, only to this extent. 
There are some quotations which deal w joo materials which are of a— 
from a national-defense point of view or by statute—which are re- 
stricted materiel, which are not exposed to the public, and, as a matter 
of fact, the railroad representatives who negotiate with the Government 
are obliged to have security clearances before they can enter into 
these negotiations. 

The CuatrMan. Except as to those 

Mr. Macurre. Except as to those—now, I will say what I know 
personally to be the facts; that, at the Defense Department, there are 
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public files of section 22 quotations of all classes of carriers, which are 
available to everyone who calls there and, if they cannot find what they 
want, there is personnel available there who will help them to find 
them or find it for them, find any quotations. 

The Cuamman. Except for the national-security interests which 
would require it, why should not any such rates be made public? 

Mr. Macuire. So far as I know, and I can honestly say that I don’t 
believe that there are any rates which are kept secret, except those 
which the national interest requires be kept secret, and those are—I 
wish to refer specifically to shipments made, whatever traffic may be 
handled for certain agencies which are required by law to be kept 
secret. 

The Cuamman. What percentage of the total Government ship- 
ments do the railroads have? 

Mr. Macurre. I can give you those figures. As to the Defense 
Department, during the fiscal year 1! 56—I am using or referring to 
revenue figures. Out of the Defense Department for domestic traffic, 
out of each dollar, 46 cents went to rail transportation, 46.9 percent 
went to motor carriers, 3.9 by air, 2.1 by railway express, and 1.1 by 
water, 

As to the various commodities shipments under the authority of 
the General Services Administration, I do not have the corresponding 
revenue figures, because I understand that they are notavailable. But 
the tonnage - 

The CHatrMan. What is that that is not available? 

Mr. Maguire. The revenue figures. They are not available. I 
have not been able to find those figures for the so-called GSA ship- 
ments. 

The CuatrMan. You mean the total ? 

Mr. Macuirr. The total or percentage that goes to rail, but I do 
have this from a tonnage point of view. Due to the fact that there 
is a great deal of very heavy loading commodities, from a tonnage 
point of view, hendied by the ri ailroads during 1954, which is the last 
statement of the GSA that I have seen, and, as I understand, is avail- 
able, over 90 pereent by tonnage moved by rail, but, of course, when 
you inelude coal, sand, gravel, and things of that sort, that does not 
necessarily follow, does not at all follow, that the railroads got the 
same percentage in revenues. 

The CuarrmMan. You just testified that they got 46 cents out of 
the dollar. 

Mr. Macurre. That is the Defense Department, but the other Gov- 
ernment traffic, that which moves under sponsorship of the General 
Services Administration, that is what I was talking about. 

The Cuarrman. I see. You do not have the dollars-and-cents 
breakdown on that phase of it ? 

Mr. Macurre. No; I do not have a dollars-and-cents breakdown on 
the General Services A lministration. 

The Cuatrman. There has been testimony to the effect that the De- 
partment of Defense freight bill for this year would be $650 million. 
What do you have as to what the total bill would be of General Serv- 
ices Administration and other agencies? 

Mr. Maautre. Now, lam sorry, but I do not have that. 

The CHarrman. I have a report here, which someone has handed 
me, to the effect that the total was, of Federal Government, $2,594,473,- 
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979. That is what the bill would be to the Government for trans- 
portation overall for the year 1958, fiscal year. That is a pretty big 
transportation bill. 

Mr. Macuire. I remember Mr. Smith being questioned along those 
lines. 

The CuHarrmMan. Yes. 

Mr. Macurire. My recollection is that he expressed some question 
as to whether that did not also include export and overseas traflic costs, 
Now, I am not in a position to inform you about that. 

The Cuatrman. That is broken down in this article here, which I 
will supply for the record for information. But it is my understand- 
ing that it does include the total transportation cost of the Federal 
Government, which is in the present budget. 

Mr. Macutre. Yes, sir. 

The Cuarrman. Well, I have taken entirely too much time trying to 
get the information that I wanted. 

Mr. Roberts, do you have any questions? 

Mr. Roserts. No questions. 

The Cuarrman. Mr. Wolverton. 

Mr. Wotverton. No questions. 

The CHatrman. Mr. Hale. 

Mr. Hare. Mr. Maguire, you have shocked me terribly. I thought 
that the railroads did not like section 22. 

Mr. Macuire. Well, I do not know why, Mr. Hale. 

Mr. Hater. And I still do not see why they should like it. 

Mr. Macurre. I will tell you why we like it, if I may. 

Mr. Hare. That was what I wanted to know. 

Mr. Macurre. We like it for this reason: We are not interested in 
giving money away or forgoing revenues even though it is—— 

Mr Hate. I do not think you can afford to give any money away. 

Mr. Macutre. We certainly cannot. But the reason why we are in 
favor of the retention of section 22 is twofold. One is that it is an effi- 
cient, quick, and convenient way of establishing rates covering Govern- 
ment traffic, and the second is, as I have said, that this is one of the 
zones of activity where we are on an equality—not any favored posi- 
tion—but on an equality, so far as restrictions are concerned, with our 
competing modes of transportation. 

Mr. Hater. On a par, so far as restrictions are concerned. 

Mr. Macutre. Yes, sir. 

Mr. Hate. What do you mean by that? 

Mr. Macurre. Well, as I explained in my statement, our commercial 

rates are published in a commercial tariff, and Government rates would 
be thrown in with commercial rates if the section were repealed, and 
would be subject to the requirements of section 3 of the act, forbidding 
undue preference and prejudices, which is perfectly just and appli- 

cable, so far as commercial shipments are concerned, where individual 
side ‘ests may clash, and we would have clashes. But that would have 
no application whatever to Government costs, because the Government 

sannot be in competition with itself or have rates which are injurious 
to itself, from a competitive point of view. 

We would have to take possible complications under section 4 into 
consideration when we publish rates which are applicable commer- 
cially. We do not have to consider that at this time under the section 
22 quotations. The Government knows the points between which its 

shipments are going to be routed. We do not have to pay any attention 
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to that—so far as Government traffic is concerned—to any application 
under the long- and short-haul clauses of the Interstate Commerce Act, 
whereas if Government rates were placed on a par and in the same rate 
category, entirely merged in the body of commercial rates, we would 
have to consider the possible section 4 complications which would result 
from the quotations or publications. 

Mr. Hare. Would that be equally true if we were to amend section 4 
as it is suggested that we should ? 

Mr. MaGutre. It would be, almost. The proposed amendment of 
section 4, while it is a desirable thing, only relieves the carriers of the 
obligation of making an application to the Commission for authority 
for a departure where there is a competing carrier of the same mode 
of transportation involved. 

Now, on your Government rates, many of your Government move- 
ments are to points which are local only to one railroad and, therefore, 
we would be breaking the ice, so to speak, whereas under the amend- 
ment a carrier, a railroad, where the ice has already been broken by 
another railroad, whether by a more direct route or by a prior appli- 
cation of the Commission, is relieved of section 4; but here I think 
that they would have very little effect, very little beneficial effect, 
so far as the Government shipments are concerned because we are, in 
most places, establishing rates which are over routes and in directions 
in which commercial traffic has not in the past, at least, moved. And 
so We are pioneering in a way in the establishment of such commodity 
rates under section 22. 

Mr. Hate. Well now, in all this complicated transportation busi- 
ness, in all of these different bills for amending existing laws—the 
Transportation Act and what not, the only thing that seems crystal 
clear to me or seemed crystal clear to me was that the Government was 
enjoying illicit privileges under section 22. And now, you have shaken 
the only faith that I had. 

Mr. Macurre. If I have done that, sir, I am very happy, and I think 
I have succeeded. I do not believe that that belief is restricted to 
yourself by any means. Many other very respectable and very able 
people have been under that same misappr ehension. 

Mr. Hate. Well, I am still under it. 

Mr. Macurre. Now, you have raised a question in my mind. 

Mr. Wo tverrton. I do not want the witness to feel that it is his duty 
to understand the workings of the Congressman’s mind. 

Mr. Macuire. Well, I may say that I am very glad that there is this 
interest in this bill and I want to explain it. 

Mr. Wotverton. You have made a very good statement, Mr. Ma- 
guire. It has been very plain. It has been to the point. It has been 
understandable. Whether we agree with everything you have said, 
is not the important thing from our sti indpoint. But, nevertheless, 
taken as an overall presentation of the points you have been expressing 
this morning, I think you have made an admirable contribution to the 
information of this committee. 

Mr. Macutre. I thank you very much. 

Mr. Hate. Let me also say that I do not disagree with what Mr. 
Wolverton says. I still do not understand what you say about the 
classified activities of the Department of Defense and what not. I do 
not see why the national interest would be prejudiced by publishing 
‘ates. I can readily.see that it would be inadvisable in the national 
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interest to disclose, we will say, how much uranium went to Oak Ridge, 
or how much uranium went to Los Alamos, and so on, but I do not 
see how any national interest would be prejudiced by publishing the 
facts as to the cost of the shipment—the rates per hundredweight or 
whatnot applicable to uranium from some point in Colorado to Oak 
Ridge—say X dollars. What is wrong with that? 

Mr. Maguire. Well, that is not the situation. The situation is not 
quite as simple as that, Mr. Hale, for this reason. 

Mr. Hate. Probably not. Nothing is simple in connection with this 
question. 

Mr. Macuire. Nothing is simple, that is quite true, but, I can say 
this. Now, let us go back to what is known now. I cannot comment on 
what is going on at the present time, of course, as to restricted informa- 
tion. But, supposing at the time when the plutonium was being manu- 
factured for use in the atomic bomb, suppose that information as to 
uranium shipments from here to there had been made public. That 
was the best kept secret in the history of the United States, I think— 
the manufacture and experimentation and perfection of the atomic 
bomb. 

We are dealing with people who are potentially public enemies, who 
are by no means stupid. If they had known that there were rates 
published on uranium from the point of production to a certain point 
where it is to be processed, they would have put 2 and 2 together and 
made 16 out of it. Now, at the present time, there are certain ship- 
ments which we would have to describe as to commodity in the tariff. 
Your commodity rates are always, or are almost universally upon a 
point to point, or a zone-to-zone basis. 

If you wanted to publish a tariff showing commodity X, a rate on 
that, from point to point, from point A to point B, a foreign agent 
would have a pretty absolute understanding of what was going on 

Now, of course, we are extremely conscious on this question of re- 
stricted information because we ay under constant caution all of the 
time as to certain commodities. I do not say as to the majority, but as 
to some vital commodities, we are under great restrictions ourselves. 

The Cuatrman. Well, Mr. Maguire, I too feel you have made a very 
fine contribution to this hearing. 

But, do I recall correctly that the Government’s Lincoln, Nebr., suit, 
which I believe involved several billions of dollars in reparations, was 
largely based on the contentions that the Government had actually been 
charged more during the war under section 22 rates than it should have 
been ? 

Mr. Macutre. That was the Government’s contention at that time, 
and I do not wish to be presumptuous, Mr. Chairman, but that was a 
proceeding which was brought before the Interstate Commerce Com- 
mission. I think you are probably referring back to the antitrust suit 
which was brought some years before or about the same time, at Lin- 
coln, Nebr. That suit has since been dismissed. 

The Cuarrman. Maybe so. 

Mr. Macurre. But, that was the Government’s contention at the 
time. They had negotiated these rates with the railroads, and then 
afterward they came back and claimed that the rates were higher 
than reasonable, and if they had prevailed and had collected the rep- 
arations they were seeking, the reparations being the difference between 
the rates charged and what they claimed should have been charged, 
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the bill to the railroads would have been about $2 billion, $3 billion, 
and that is what I was referring to. 

Now, in that case it was claimed that the Government agencies 
that even though they had negotiated these rates that they were still 
higher than they should have p: aid; yes. 

The CuarrMan. Well, I thought that was the situation. Thank you 
very much. Weappreciate your “testimony. 

Mr. Macutre. I thank you for your patience, Mr. Chairman, in 
hearing me. 

The Cuarrman. The next witness will be Mr. Walter J. Kelly, 
on behalf of the Association of American Railroads. 

Mr. Macutre. Mr. Chairman, could I ask for your indulgence on 
one point. That is in regard to the question about Mr. Smith’s testi- 
mony. Mr. Smith was speaking of the—in the latter part of his state- 
ment—the other bill, which is pending in Congress which deals with 
modifications of section 22. And I was a little bit confused at the 
moment, and I can state right now, in answer to your question, so as 
to keep everything in one place here, that the Association of American 
Railroads is opposed to any evisceration of any sort, so to speak, of sec- 
tion 22. 

In other words, we contend that the section should be left in its 
present form. 

I trust that will answer your question. 

The Cuatrman. Even to the point that a tariff to ship household 
goods across the United States, should be maintained in secrecy ¢ 

Mr. Macutre. There isnosecrecy. There is no secrecy on those ship- 
ments. That would be on a cost basis. 

The Chairman. The contention is made that the Government goes 
to particular railroads or a motor carrier, or someone in the business, 
and insists—to use the words used in the hearings last year, beats them 
over the head, to get them to agree to a secret rate whereby the move- 
ment could be made and then after the movement was over, and no 
one else had had an opportunity to know what it was, it was made 
public. 

Mr. Macutre. I would say, Mr. Chairman, in answer to that, if the 
Government is doing any beating over the head with clubs, my head 
would be right in the way of it. It certainly is an invisible club, be- 

cause it have been conscious of no such thing since I have held my 
present position. 

The CuarrMan. Very well. 

Mr. Macurire. Thank you. 


STATEMENT OF WALTER J. KELLY, VICE PRESIDENT IN CHARGE 
OF TRAFFIC DEPARTMENT OF THE ASSOCIATION OF AMERICAN 
RAILROADS, WASHINGTON, D. C. 


The CHatrMan. Very well, Mr. Kelly, will you proceed. 

Mr. Ketiy. Mr. Chairman and gentlemen of the committee. M 
name is Walter J. Kelly. I am vice president in charge of the Traffic 
Department of the Association of American Railroads, with office in 
Washington, D.C. I appear here today by authority of the board of 
directors of that association, to express opposition to H. R. 5384, a bill 
to amend the Interstate Commerce Act to provide for the preservation 
of competitive through routes for rail carriers. 
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H. R. 5884 would amend the final sentence of section 15 (3) of the 
Interstate Commerce Act to read as follows (new language italicized; 
omitted matter in black brackets) : 


[if any tariff or schedule cance eling any through route or joint rate, fare, 
charge, or classification, without the consent of all carriers parties thereto or 
authorization by the Commission, is suspended by the Commission for investiga- 
tion, the burden of proof shall be upon the carrier or carriers proposing such 
cancellation to show that it is consistent with the public interest, without regard 
to the provisions of paragraph (4) of this section.] No through route shall be 
canceled—or commercially closed—by tariff adjustments except by agreement of 
all carriers whose lines are embraced therein, unless the Commission shall, 
upon application and after hearing, find that such cancellation, or commercial 
closing, is consistent with the public interest without regard to the provisions of 
paragraph (4) of this section, and the burden of proof shall be upon the carrier 
or carriers proposing such cancellation, or commercial closing, to show that the 
cancellation or commercial closing, is consistent with public interest, without 
regard to the provisions of paragraph (4) of this section. 


It might be helpful to examine the meaning of the term “through 
route.” The Supreme Court has defined the term as follows: 

A “through route” is an arrangement, express or implied, between connecting 
railroads for the continuous carriage of goods from the originating point on the 


line of one carrier to destination on the line of another St. Louis Southwestern 
Ry. Co. v. United States, 245 U. S. 136, 139, note 2 (1917) ). 


It has said that: 


* * * the test of the existence of a “through route” is whether the participating 
carriers hold themselves out as offering through transportation service (Thomp- 
son v. United States, 343 U. S. 549, 577 (1952) ). 

In Denver & R.G. W.R. Co. v. Union Pac. R. Co., decided June 11, 
1956, 351 U. S. 321, the Supreme Court less than a year ago adhered 
to the “holding out” test and in so doing said: 


* * * a through route is ordinarily a voluntary arrangement, express or im- 
plied, between connecting carriers, and * * * the existence of such an arrange- 
ment depends on the circumstances of particular cases. * * * Findings of 
through routes can therefore be made on the basis of inferences drawn from 
continuous practices sufficient to show that through routes exist even though not 
provided for in formal contracts or tariffs. The question in each case is one of 
fact. 

Between any two railroad stations there are likely to be available 
many more through routes than are necessary or even desirable in 
the public interest. Between certain competitive points there may be 
hundreds of such routes, including many with operating disabilities 
of one kind or another 

For some time now the railroads have been trying to move in 
the direction of publishing their rates via specific routes. Today, 
the applicability of rates via the different routes is often open to 
question, and the disputes are many. Slowly, however, some progress 
is being made. In the process it has been necessary to eliminate routes 
and it will continue to be necessary to do so. The long-range ob- 
jectives are tariffs which clearly state the routes over which the rates 
apply. With this objective the shippers generally are in full accord. 

In the process of eliminating routes under the present law, tariffs 
are filed with the Comission on 30 days’ notice, and anyone who feels 
hurt because of the proposed elimination can protest. If the protest 
appears to have merit, the Commission will suspend the elimination, 
and the carrier proposing it will thereupon be made responsible for 


justifying it at formal hearings. In other words, the burden of proof 
is on the proposing carrier. 
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Now, I should like to interpolate there. 


Under the present procedure the evidence is directed to the protest 
and the Commission is required to dispose of the case within the 
statutory period of 7 months, unless the proponent carrier agrees to 
a further postponement. The public and the partic ipating carriers 
are confronted with a specific issue and have ample opportunity to 
present their views to the suspension board or in the case of suspen- 
sion to the division in charge of the case. If either party is dissatis- 
fied with the decision of the ‘divi ision, he may appeal to and obtain a de- 

cision from the full Commission. 

Based on the evidence so rec eived, the Commission will allow or 
disallow the elimination of the route, and the standard applied by the 
Commission is whether the elimination “is consistent with the public 
interest.” 

Under H. R. 5384 the Commission would apply the same standard 
in determining whether the cancellation of through routes is in the 
public interest, but it would be forced to receive a formal application 
and hold a hearing in every case except where all of the carriers which 
are parties to the route are In agreement. 

Here also 1 would like to interpolate: Under the proposed amend- 
ment, an application is necessary. There is no provision for service 
of that application and it is difficult for me to visualize how that pro- 
vision would work. There would be no limit on the time the Commis- 
sion has to consider the case. The issues would not be clearly drawn. 
The result would be, I think, an undue burden on the Commission, 
congested dockets, long drawn-out procedures, and irreparable injury 
to the proponent carrier. 

This would put a premium on the special interests of individual 
carriers and would create an administrative logjam as far as the Com- 
mission is concerned. Many railroads could be expected to withhold 
consent to route cancellations as a matter of form or routine; and to 
require a focal Commission hearing in connection with every such 
proposal would mean hundreds of hearings which today can be avoided 
because the protest is recognized for what it often is—a protest with- 
out substance. 

The present law is entirely adequate to protect the public interest 
(see the representative decisions cited in appendix A), for under pres- 
ent law the Commission will hold a hearing if the protest deserves a 
hearing. The Association of American Railroads vigorously objects 
to the proposal in H. R. 5384 to remove the Commission’s discretion 
in this connection. 


APPENDIX A 


I. and S. docket No. 4510, Cancellation of Rates and Routes Via Short Lines 
(245 1. C. C. 183), decided April 14, 1941: 

1. Cancellation of joint rates and routes embracing certain short lines as inter- 
mediate carriers, found not shown to be consistent with the public interest, and 
in violation of section 3 (4) of the Interstate Commerce Act, with exceptions. 

2. Cancellation of joint rates and routes embracing line of the Cedar Rapids & 
Iowa Railway as an intermediate carrier shown to be consistent with the public 
interest and not otherwise unlawful. Suspended schedules ordered canceled to 
the extent found unlawful. 

This report embraces also I. and S. docket No. 4532, Rates to and From Short 
Lines Junctions. 
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I. and 8. docket No. 5617—Cancellation of Rates and Routes Over Akron, 
Canton & Youngstown Railroad Company (276 I. C. C. 473), decided November 
28, 1949: 

Proposed cancellation of joint rates from origins in central territory to 
destinations in trunkline and New England territories over certain routes em- 
bracing protestant’s line as an intermediate carrier found (a) not shown to be 
consistent with the public interest and (0) to result in unlawful discrimination 
between connecting lines. Suspended schedules ordered canceled, without preju- 
dice to the establishment of specific routes not inconsistent with the views herein 
expressed. 

In this decision the Commission limited the protesting carrier to routes which 
are clearly defined in the decision. 


I. and 8. docket No. 6415, Cancellation of Routing, Paper, Gainesville Midland 
Railroad Company (298 1. C. C. 33), decided March 5, 1956: 

Proposed cancellation of routing embracing the line of the Gainesville Mid- 
land Railroad Co. as an intermediate carrier on paper and paper articles from 
southeastern points to points in trunkline and New England territories found not 
shown to be just and reasonable. 


I. and 8. docket No. 6415, Cancellation of Routing, Paper, Gainesville Midland 
Railroad Company (299 I. C. C. 107), decided September 13, 1956: 

On reconsideration, cancellation of routing embracing the line of the Gaines- 
ville Midland Railroad Co. as an intermediate carrier on paper and paper articles 
from southeastern points to points in trunkline and New England territories 
found not shown to be just and reasonable. Prior findings in 298 I. C. C. 33 clar- 
ified and affirmed. 


I. and 8S. docket No. 6538, Routing—Coal—Louisville € Nashville Railroad and 
Nashville, Chattanooga & St. Louis Railway to Georgia Southern & Florida Rail- 
way (mimeographed), decided March 19, 1957, which embraces also No. 31917, 
Routing—Coal to Georgia Southern & Florida Stations in Florida: 

1. In I. and 8S. No. 6538, proposed cancellation of routing in connection with 
rates on coal from origins on the Louisville & Nashville Railroad and the Nash- 
ville, Chattanooga & St. Louis Railway to stations on the Georgia Southern & 
Florida Railway, found not shown to be just and reasonable. 

2. In No. 31917, present restrictive routing in connection with rates on coal 
from origins on the Louisville & Nashville to points on the Georgia Southern & 
Florida south of the Jacksonville-Chattahoochee, Fla., line of the Seaboard Air 
Line Railroad to and including Palatka, Fla., found not shown to be unlawful. 

I desire to call attention to the fact that in the first decision the 
Commission found the proposed cancellation not consistent with the 
public interest with exceptions. 

In the second decision the Commission expressed its views as to what 
routes could be canceled and what routes should be continued. 

And, in their decision, they set forth in detail the routes that can be 
continued. 

In the more recent case, the last one cited, most of the routes were 
found in the public interest, but some of them were allowed to be 
canceled. 

The CuatrMan. Does that conclude your statement ? 

Mr. Kettry. Yes, sir. 

The Cuatrman. Thank you very much, Mr. Kelly. 

Mr. Hale, do you have any questions ? 

Mr. Hatz. No questions. 

The CuatrmMan. Mr. Younger. 

Mr. Youncer. No questions. 

The Cuarrman. Do I understand that the provision under consider- 
ation here relates to carriers in the same mode of transportation ? 

Mr. Ketuy. Yes, sir. 
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The CuarrMan. It does not relate to carriers within different modes 

of transportation ? 

Mr. Keuiy. No, these are all railroads that are involved here. You 
see, this is an amendment which deals with through routes and joint 
rates. With few exceptions, there are no through routes and joint 
rates between railroads and motor carriers. There are some through 
routes and joint rates between railroads and water carriers, as required 
by the act, but most of those through routes and joint rates are inop- 
erative at the present time. 

The Cuatrman. Thank you very much, Mr. Kelly. 

Mr. Kentuy. Thank you. 

The Cuatrman. The next witness will be Mr. Langdon, general 
counsel for the Baltimore & Ohio Railroad. 

You may identify yourself for the record, Mr. Langdon. 


STATEMENT OF JERVIS LANGDON, JR., GENERAL COUNSEL, THE 
BALTIMORE & OHIO RAILROAD CO., ON BEHALF OF ASSOCIATION 
OF AMERICAN RAILROADS 


Mr. Lanepon. My name is Jervis Langdon, Jr. I am general 
counsel for the Baltimore & Ohio Railroad Co., with headquarters 
at Baltimore, Md. I appear here today, however, for the Association 
of American Railroads by authority of its board of directors. That 
association is a voluntary, unincorporated organization including in 
its membership railroad companies operating more than 95 percent 
of the total railroad mileage in this country and having operating 
revenues which are more than 95 percent of the total railroad operating 
revenues, 

My appearance is in response to the notice of March 22, 1957, which 
added H. R. 5523 and H. R. 5524 to the notice of hieciess by the 
Subcommittee on Transportation and Communications of the House 
Committee on Interstate and Foreign Commerce, beginning April 
2, 1957. 

The underlying purpose of these bills is to make certain that, in 
the regulatory process, the Interstate Commerce Commission (ICC) 
allows each mode of transportation to make rates which reflect its 
particular operating conditions and without regard to their effect 
(if any) upon competing modes of transportation. The railroads 
regard this as an important objective. They, therefore, support 
H. R. 5523, as introduced by Chairman Harris, and H. R. 5524, an 
identical bill introduced by Mr. Wolverton. 

Before coming to the reasons which lead the railroads to support 
these bills, it is important to understand the ICC’s present practice 
in reviewing rates which are proposed to meet the competition of an- 
other mode of transportation. 

Today, when a railroad proposes a reduced rate, its effect upon 
competing modes is taken into account by the ICC, The same is some- 
times true when the regulated trucks propose reductions. It is not 
enough that the rates are reasonably compensatory and do not dis- 
criminate among shippers. The ICC holds that the railroad rate 
must also strike a proper competitive balance with the existing truck 
rate, viewed in the light of truck service, and that the truck rate do 
likewise. In other words, the ICC is constantly striving for competi- 
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tive “equality” between the railroads and regulated trucks, and any 
‘ate which, coupled with service, tends to upset the balance will be 
condemned, 

A recent decision of the ICC’s division 8 will illustrate the approach. 

In Gasoline and Fuel Oil—Friendship, to Virginia and West Vir- 
ginia,’ the railroads proposed rates on bulk petroleum products which 
were 1.5 cents per hundred pounds less than the truck rates.2, The ICC 
expressly found that “the proposed rail rates would in all instances, 
as did the prior rates, contribute substantially to the overhead burden 
from all carload traffic,” and it also found “that for the rail hauls 
here concerned, the rail carriers have an inherent advantage in cost 
over motor carriers for distances of about 75 miles or more.” * Never- 
theless, the rail rates were disallowed. And why? In the words of the 


ICC: 


The evidence before us is persuasive that under an equal basis of rates in this 
area the tank trucks would carry most of this traffic, and also that under a spread 
of 1.5 cents, rail under motor, the great bulk of the traffic would be carried by 
the railroads. It indicates, in addition, that a spread of about 1 cent, rail under 
motor, for distances of 75 miles or more from origin would give full recognition 
to the inherent advantages of each mode of transportation and afford both modes 
a fair opportunity to compete for the traffic.” ‘ 





Thus did the ICC reject the lower railroad rates in the interest of 
competitive balance with the trucks. It exercised a business judgment 
and arrived at the conclusion that under the proposed rates “the great 
bulk of the traffic would be carried by the railroads.”* That was 
enough to condemn them—despite the fact that the railroads “for the 
rail hauls here concerned * * * have an inherent advantage in cost 
over motor carriers.”® Since World War IT there have been other 
decisions to the same effect.?. Some of them have involved truck rates.* 
There have also been numerous decisions wherein the Interstate Com- 
merce Commission, in the exercise of what clearly appears to be a 
business judgment, has upheld proposed rates as not constituting a 
threat to the competitive balance between competing modes of trans- 
portation.® It is this practice of maintaining artificial competitive 
equality between competing modes of transportation which H. R. 5523 
(and H. R. 5524) would bring to an end. 

Under these bills each mode would be able to compete on the basis 
of its operating conditions. No mode would be held back because 
the competing mode had higher costs or poorer service and could not 
stand the competition. The competitive balance which would emerge 
under these bills would be based on economic capabilities. The rail- 
roads would be free to do the jobs for which they have the best economic 
justification, and the trucks would be free to do likewise. The water 
carriers, as we shall presently see, are already free in this respect. 





11. and S. docket 6318, decided by division 3, January 3, 1957. 

2Td., sheet 2. 

3 1Id., sheets 15, 18. 

*1Id., sheet 20. 

5 Ibid. 

6 Ibid. ; , ; es = 

™E. g., Pig iron—Rockwood, Tenn., to Chicago and Joliet, 298 1. C. C. 420 (1956): Tin- 
plate from Fairfield, Ala., to New Orleans, 294, I. CO. O. 397 (1955) ; Sugar from Atlanta and 
Gulf Ports to Ohio River Crossings, 296 I. C. C. 121 (1955): Alcoholic Liquors in Official 
Territory, 283 I. C. C. 219. or 

8 Cf. Roofing, etc—Twin Cities, Minn., to S. Dakota, I. and S. docket M—7113, decided 
Dec. 21, 1956. 

®B. g.. Household Machinery, Louisville, Ky., to Chicago, IU., I. and 8. docket 6645 
decided Feb. 5, 1957. 
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There are four reasons why the railroads favor H. R. 5523 (and 
H. R. 5524). 

First. The bill would produce sounder conditions in the transporta- 
tion industry. 

Second. The bill would bring a greater degree of equality in the 
regulation of the several modes of tr anspor tation. 

Third. The bill would put the I. C. C. back on the track which, 
with great deliberation, it selected on at least two important occasions. 

Fourth. The bill would carry out the intention of the Congress when 
it enacted the.Transportation Act of 1940. 

I pass to a consideration of each of these reasons in more detail : 
(1) The proposed bill would produce sounder conditions in the trans- 

portation industry 


Today, when a railroad undertakes to meet truck competition, the 
usual practice is to adopt the truck rate. Of course, if the railroad 
knows of extra costs which the shipper incurs by using its service, the 
railroad may make a deduction in its rate, and in certain cases it may 
also deduct a small amount in recognition of superior truck service. 
When a regulated truck meets rail competition it goes through the 
reverse process. In both cases the end product is a rate which, when 
compared with the rate for the competing service, presents the shipper 
with a so-called equal choice, or, at least, is supposed to do so. 

This approach to competitive ratemaking is consistent with the 
nature of the ICC’s review. If the ICC agrees that the proposed rates 
are in proper balance they are allowed; if the ICC disagrees, they 
are disallowed. In other words, the carriers in their own ratemaking 
try to anticipate the business judgment of the ICC. It is also easier 
todo it this way. Instead of building railroad rates on railroad condi- 
tions and truck rates on truck conditions, it is much simpler to adopt 
an adjustment of the rate of the conn mode. 

Under H. R. 5523 (and H. R. 5524), this method of ratemaking could 
continue, but it would not be mandatory. Railroads would be free 
to make rates based on their own conditions. The regulated trucks 
would be equally free. Such freedom would not mean that either 
mode could maintain noncompensatory rates; on the contrary, under 
this bill the ICC’s jurisdiction to require reasonably compensatory 
rates would continue without the slightest change. Nor could either 
mode publish rates w hich would discriminate among shippers. Again 
the ICC’s jurisdiction would remain unaffected. The only change 
would be that, in making rail rates, truck conditions would be irrele- 
rant, and in making truck rates, rail conditions would be irrele- 
vant—irrelevant, that is, from the standpoint of the scope of the ICC’s 
review. 

The type of competitive balance which the ICC tries to maintain 
plays right into the hands of the trucks when they are the higher- 
cost mode of transportation. For the trucks can and do seek ‘what 
amount to ICC injunctions against railroad rate reductions, and when 
they are successful, the one competitive advantage the railroads fre- 
quently have (a lower cost level) is nullified. However, when the shoe 
is on the other foot and the railroads are the higher-cost mode of trans- 
portation there is no comparable right to enjoin the competitive ad- 
vantage of the trucks. In this area the superiority of truck service 
draws the business anyway, and higher truck rates are normal. 
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In transportation, as in everything else, competition is based on 

rates and service, but the ICC controls only the rates. This means that 
trucks are in a position to protect themselves against the rates of the 
lower-cost railroads, but the railroads, whether lower or higher cost, 

‘annot protect themselves against the trucks. For the competitive ad- 

vantage of the trucks is service, and the ICC is not empowered to make 
service less flexible or slower, or otherwise less attractive. It is no an- 
swer to suggest that the railroads compete with the trucks on the basis 
of service alone. That would insure that the trucks get the business. 
It would be equally logical to suggest that the trucks compete with the 

railroads on cost of service alone. That would insure that the rail- 
roads get the business beyond the shorter hauls. 

The only fair solution is to allow each mode to play its best hand 
and to present to the shipper the best combination of rates and sery- 
ice of which it is capable. 

In summary and viewed from the puint of view of a sound overall 
transportation system composed of different modes, what can be wrong 
in encouraging each mode to pass on to the public the advantage whic h 
it may possess—either a lower cost level or a super nor - rvice or both? 
That is the objective of H. R. 5523 (and H. R. 552 4). Destructive 
competition in the form of noncompensatory rates the ICC must con- 
tinue to be able tocurb. The same is true of rates which discriminate 
among shippers. But within these limitations the various modes of 
transportation should be encouraged to employ their competitive capa- 
bilities in the struggle for the shipper’s traffic. H. R. 5523 (and H. R. 
5524) would provide such encouragement. ‘That is the reason why it 
is in the public interest. 


(2) The proposed bill would bring a greater degree of equality in the 
regulation of the several modes of transportation 

H. R. 5523 (and H. R. 5524) would be operative only in the case of 
rates of railroads and regulated trucks. The bills would have no ef- 
fect, of course, on the charges of all forms of unregulated and private 
transportation. This constitutes an estimated 94 percent of all traffic 
on the inland waterways and a rough 66 percent of all intercity truck 
tonnage.’? Nor would H. R. 5523 “(and H. R. 5524) remove any re- 

‘7 2] 1 ha . » aki cy f ‘eoul: »d vs IY ePAYrTiere Thev are al- 
straint in the ratemaking of regulated water carriers. ey are a 
ready free to make rates without regard to the effect upon competing 
railroads because of the spec ial provisions of section ‘gpd (c). In Jn- 
terstate Commerce Commission V. Mechling ( (330 U.S. 567 (1947)), 
the Supreme Court held at page 579: 

* * * Congress has decided this question of equitable rates as between rail- 
roads and barges. It has declared in unmistakable terms that the “inherent 
advantage” of the lower cost of barge carriage as compared with that of rail- 
roads must be passed on to those who ship by barge. It is, therefore, not within 
the province of the Commission to adjust rates, either to equalize the transporta- 
tion cost of barge shippers with that of shippers who do not have access to barge 
service or to protect the traffic of railroads from barge competition. For Congress 
left the Commission no discretionary power to approve any type of rates which 
would reduce the “inherent advantage” of barge transportation in whole or in 
part (Cf. Mitchell v. United States, 313, U. S., 80, 97). 


10 Hearings before a subcommittee of the Committee on Interstate and Foreign Commerce, 
House of Representatives, 84th Cong., Ist sess., on Report of the Presidential Advisory 
Committee on Transport Policy and Organization, September 19-21, 1955, at pp. 115-116. 
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H. R. 5523 (and H. R. 5524) would give to every other mode of 
transportation the same right so accorded water carriers. To this 
extent a step would be taken in the direction of more equal treatment 
of the several forms of regulated carriage. 


(3) The proposed bill would put the ICC back on the track which, with 
great deliberation, it selected on at least two important occasions 
Prior to the Transportation Act of 1940 the ICC took the position 
that it could not protect the higher cost mode of transportation. The 
case of Petroleum and Petroleum Products from California to Ari- 
zona," for example, was an investigation on the Commission’s own 
motion of the levels of both rail and motor carrier rates which were 
involved in a struggle for this traffic. Cost estimates for both types 
of transportation were submitted and the Commission held that by “all 
the tests which we ordinarily employ, the present rail rates are higher 
than reasonable minimum rates.” !* The motor carriers insisted never- 
theless that the rail rates be increased in order to permit them to 
operate with profit and, pointing to the special command in the Motor 
Carrier Act of 1953 7° that the inherent advantages of motor carrier 
transportation be recognized, they argued on brief: 

The Commission, we are convinced, has been clothed with power to increase 
the rates of one transportation agency, even though they may be compensatory, 
if such a step is essential to prevent destructive competition and to preserve to 
the public the benefits flowing from healthy competition between two agencies 
of transportation whose perpetuation is in the public interest." 

But the ICC did not accept this argument. It held that in “fair- 
ness” it should also recognize the inherent advantages of rail trans- 
portation and the “inherent transportation advantage possessed by 
the rail carriers in transporting petroleum and petroleum products 
from California to Arizona is the relatively low cost of rail service.” 
While acknowledging that the “element of cost is not the only factor 
to be considered in determining the reasonableness of the rate to be 
charged,” it said that this element “may become the dominant factor 
where two different modes of transportation are competing for the 
same traffic.” The ICC went on to hold that it should intervent 
in the competition between railroads and motor carriers only when 
the rates “under the stress of such competition may decrease until 
they reach or even fall below the out-of-pocket cost,” and that: 

If the costs of one transportation agency are so high as to prevent profitable 
operation at rates which permit the competing agency to perform satisfactory 
service to the public and to earn a good profit, it seems obvious that the high- 
cost agency in meeting the rates of the low-cost agency is attempting to compete 
on a nonprofit basis. To direct the low-cost agency in these circumstances 
to increase its rates * * * would be regulation in the interest of the high-cost 
agency rather than in the public interest.” 

Following the enactment of the Transportation Act of 1940 with 
its declaration of national transportation policy, the ICC arrived at 


1 241 1. C. C. 21 (1940). 

21d.. at 40. 

13 Now pt. II of the Interstate Commerce Act. 
44241 1.C. C. 21, at 40—41. 

6 1d., at 42. 

16 Thid. 

M1d., at 43. 


93529—57—_—-14 
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the same conclusion. Indeed, it felt fortified because the Congress, in 
the interval, had amended the 1 ‘atemaking rule to make sure that the 
ICC in taking into account “the effect of tates upon the movement of 
traffic,” would be limited to the “traffic by the carrier or carriers for 
which the rates are prescribed.” '* The point was made in the Seatr ain 
case.*® There, the ICC had previously fixed for Seatrain service 
between New York Harbor and ports on the Gulf of Mexico a level 
of rates which was differentially higher than that maintained by the 
so-called break-bulk water carriers, ‘and Seatrain vigorously objec ted, 
Seatrain, of course, constituted a serious threat to the break-bulk 
service because it carried the freight cars themselves, without break- 
ing bulk, over directly competitive through water-1 ‘ail routes, and 
the contention was that, with its superior service, Seatrain would 
walk away with the business unless compelled to charge higher rates, 
But this position on the part of the break-bulk lines was overruled, 
and the objections of Seatrain to an enforced higher level of rates 
were sustained. 

The ICC considered it “necessary” in this case “ to take account 
of the motives of those who have raised the issue of value of service” 
and to observe that: 


Those who urge the higher basis of rates over Seatrain’s routes plainly are 
not concerned over the possibility that shippers may escape a just contribution 
to carriers’ revenues, but fear that their own interests may suffer through a 
diversion of traffic from competing carriers to Seatrain in the event that the 
latter secures the basis of rates it here seeks.” 

The ICC pointed out that “although this evidence has been referred 
to as pertaining to the question of value of service, actually the ques- 
tion seems to be what the traffic will bear,” and it found that an in- 
crease in Seatrain’s rates “in all probability, would * * * require Sea- 
train to charge somewhat more than the traffic will bear.” ** It held 
that higher rates to protect the break-bulk water carriers (as well as 
the railroads) would have no justification from the point of view of 
comparative costs and would operate, moreover, “to deprive shippers 
of much of the benefit of an improvement in service which has been 
accomplished without an increase in the cost thereof.” * 

The ICC’s final reason for upholding Seatrain’s objection to higher 
rates was the fact that, in 1940, the ratemaking rules of the Interstate 
Commerce Commission Act had been modified. 


* * * so as to require us, in the exercise of our authority to prescribe just 
and reasonable rates, to “give due consideration, among other factors, to the 
effect of rates upon which the movement of traffic by the carrier or carriers for 
which the rates are prescribed * * *,”* 

The modification—which consisted of the insertion of the italicized 
phrase into each of the ratemaking rules—was regarded by the ICC 
“as of particular interest,” and it held that its 





* * * meaning, supported also by the legislative history, seems to be that no 
carrier should be required to maintain rates which would be unreasonable, judged 
by other standards, for the purpose of protecting the traffic of a competitor.™ 


18 Seatrain Lines, Inc., v. Akron, C. d Y. Ry. Co., 243 I. C. C. 199, at 214, 
19 243 I. C. C. 199. 

2 Td., at 212. 

1 1Td., at 211 212. 

22Td., at 
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Again, in New Automobiles in Interstate Commerce,”* an immense 
proceeding which was decided right after World War II, the ICC 
undertook to “set forth our views respecting the policy of the law sub- 

sequent to the Transportation Act of 1940,” *° and the same conclusion 
as reached in the Seatrain case was set forth as follows: 


As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be deter- 
mined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, there appears no 
warrant for believing that rail rates, for example, should be held up to a par- 
ticular level to preserve a motor-rate structure, or vice versa.” 


H. R. 5523 (and H. R. 5524) would do more than require the ICC to 


go back to what it itself described as s “the policy of the law subsequent 
tothe Transportation Act of 1940.” 


(4) The proposed bill would carry out the intention of the Congress 
when it enacted the Transportation Act of 1940 


In bringing certain water transports ition under ICC regulation by 
the Transportation Act of 1940, the Congress made clear its intention 
that water rates should not be influenc ed, in their level, by railroad 
rates and, as we have seen, the Supreme Court gave force and effect to 
this intention in the Mechling case cited above.” 

In the first place, there was added to the ratemaking rule in each of 
the three parts of the act the italicized phrase quoted below—the 
phrase so heavily relied upon by the ICC in deciding both the Seatrain 
and New Automobiles cases, also cited above: 


In the exercise of its power to prescribe just and reasonable rates * * * the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates are 
prescribed * * ** 


And, secondly, in connection with the same legislation, the Congress 
added a proviso to the antipreference provisions in each part to the 
effect that they should not be construed to apply to discrimination, 
prejudice, or disadvantage to the traffic of any other carrier of what- 
ever description. Professor Oppenheim in his book, The National 


Transportation Policy and Inter-Carrier Competitive Rates (1945), 
states, at page 51: 


Both amendments grew out of the insistent demands of the water carriers for 
safeguards against nullification of their inherent advantages by forcing their 
rates to the level of competing rail rates. Fear was expressed that, by reason of 
its background of railroad regulation, the Commission might administer the act 
in a manner that would permit the railroads to achieve their purported aim of 
preventing differential lower rates for competing forms of transport. 


Further and unmistakable evidence of the same legislative intent 
is found in the rejection by the Congress of the so-called Miller-W ads- 
worth amendment of May 24, 193 39, That amendment would have 
clearly spelled out the right of each form of transportation to make 
compensatory rates “in order that the public at large may enjoy the 
benefit and economy afforded by each type of transportation,” but the 


% 259 1. C. C. 475. 
*®1d., at 537. 

71d., at 538. 

81d., at 537. 

2 330 U. S. 567 (1947). 
*® Notes 19, 25, supra. 
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amendment was not accepted because the ICC, when asked to comment, 
regarded it as unnecessary.** The ICC said: 

* * * Apparently it is feared that the Commission might, merely to protect 
the competing carrier of another type, prevent a carrier from reducing rates, 
notwithstanding that when reduced they would still cover all costs, plus a 
profit * * *. In our judgment, the provision in question is not necessary in 
order that the public at large may enjoy the benefit and economy afforded by each 
type of transportation. The requirement in the ratemaking rule that the Com- 
mission give due consideration to the effect of rates on the movement of traffic 
by the carrier or carriers for which the rates are prescribed and also to the need 
in the public interest, of adequate and efficient transportation by such carrier 
or carriers at the lowest cost consistent with the furnishing of such service, 
coupled with the admonition in the declaration of policy in section 1 that the 
provisions of the act be so administered as to recognize and preserve the inherent 
advantages of each mode of transportation, will afford adequate protection in 
this respect. If experience should show that further protection is needed, con- 
trary to our expectation, Congress can then amend the act, but such a restric tion 
as is now proposed is, we believe, both unnecessary and undesirable.” 

There had been a similar intent on the part of the Congress when, 
5 years earlier, the motor carriers had become subject to the Motor 
Carrier Act of 1935, now part II of the ene ate Commerce Act. At 
that time, the Congress provided the motor carriers with their own 
“declaration of polic y and delegation of jur iadiation to the Interstate 
Commerce Commission” which made clear the “policy of Congress to 

regulate transportation by motor carriers in such maner as to recognize 
and preserve the inherent advantages of, and foster sound economic 
conditions in such transportation * * * develop and preserve a high- 
way transportation system properly adapted to the needs of the com- 
merce of the United States and of the national defense * * *”.°* The 
eens went further and, in formulating a ratemaking rule for motor 
arriers, instructed the Commission in the exercise of its power to fix 
‘eas and reasonable rates, to “give due consideration, among other fac- 
tors, to the inherent advantages of transportation by such carriers, to 
the effect of rates upon the movement of traflic by such carriers * * *”.4 
And finally the Congress added the following proviso to the anti- 
preference section in the Motor Carrier Act: 


Provided, however, That this paragraph shall not be construed to apply to dis- 
criminations, prejudic e, or disadvantage to the traffic of any other carrier of 
whatever description.* 


Turning now to the crucial point so far as H. R. 5523 (and H. R. 
5524) are concerned: Did the Congress intend that railroad rates 
should be regulated in the interest of either the water carriers or the 
motor carriers? Or did the Congress intend that they viel | be regu- 
lated in exactly the same way as it prov ided for motor and water car- 
rier rates? The answer isclear. The C ongress intended that the rates 
of each regulated mode of transportation, including railroad rates, 
be regulated in the same manner. 


1H. Rept. No. 2832. 76th Cong., 3d sess. (second conference report on S. 2009), at p. 88; 
84th Congressional Record 6073 ; 86th Congressional Record 10187, 10191, 10192. 

2 Letter from chairman of ICC Legislative Committee, entitled “Omnibus Transportation 
Legislation,” 76th Cong., 3d sess., on S. 2009 (January 29, 1940), at p. 51. 

33 Sec. 202 (a) of the Motor Carrier Act of 1935. 

3 Sec. 216 (i) of Motor Carrier Act of 1935. Emphasis ours. In 1935 the ratemaking 
rule for the railroads (sec. 15a) did not contain the phrase “by the carrier or carriers for 
which the rates are prescribed” in modifying the ICC’s power to take into account the effect 
of rates on the movement of traffic. That modification came later with the Transportation 
Act of 1940 

*% Sec. 216 (d) of the Motor Carrier Act of 1935. The same proviso was added to the 
antipreference section governing the railroads by the Transportation Act of 1940. 
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In 1940 the same national transportation policy was made applicable 
to the regulation of the railroads as to the regulation of the motor 
carriers and the water carriers, and the Congress, in providing “for 
fair and impartis al regulation of all modes of transportation subject to 
the provisions” of the Interstate C ommerce Act, called upon the Com- 
mission so to administer it * ‘as to recognize and preserve the inherent 

advantages of each * * *” In 1940, furthermore, the same proviso as 
originally had been a to the antipreference section of the Motor 
Carrier Act of 1935 was made to the ¢ omparable sections for railroads, 

section 3 (1), and water carriers, section 305 (c). And finally the 
ratemaking rule for railroad rates, section 15a, was made subject to 
the same amendment as provided for the ratemaking rules governing 
motor carrier and water carrier rates, and the Commission was in- 
structed, in the exercise of its power to prescribe just and reasonable 
rates, to consider, among other factors, “the effect of rates on the move- 
ment of traffic,’ but only “by the carrier or carriers for which the 
rates are prescribed.” 

That railroad rates were not to be regulated in the interest of water 
carriers or motor carriers—any more than water carrier rates or motor 
carrier rates were to be regulated in the interest of the railroads—is 
made doubly clear when statements made during the course-of the de- 
bate in the Congress are recalled. These are set forth in appendix A 
hereto. 

The conclusion is thus inescapable. H. R. 5523 (and H. R. 5524) do 
no more than carry out the original intent of the Congress when it 
passed the Transportation Act of 1940. In its earlier decisions in the 
Seatrain and New Automobiles cases, the ICC specifically recognized 
and applied this congressional intent. H. R. 5523 (and H. R. 5524) 
will put the ICC back on the right track. 

Sir, may I ask that the appendix and footnotes be copied into the 
record ¢ 

The CHarrman. Yes, you may include this additional informa- 
tion with your statement. 

Mr. Lanepon. Thank you, sir. 

(The material referred to is as follows :) 
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STATEMENTS INDICATING A CONGRESSIONAL INTENT THAT, FOLLOWING THE TRANS- 
PORTATION Act oF 1940, RAILROAD RATES SHOULD BE REGULATED IN THE SAME 
MANNER AS WATER CARRIER AND MOTOR CARRIER RATES 














In its report on 8. 2009 (which later became the Transportation Act of 1940) 
the Senate committee said (S. Rept. 433, 76th Cong., Ist sess., May 16, 1939, 
at pp. 2,3): 

“The ratemaking rule has been amended to expressly provide adequate safe- 
guards for the public, and at the same time the Commission is directed in pre- 
scribing a rate to consider its effect on the movement of traffic only by the particu- 
lar type of carrier for which the rate is prescribed. That is, in prescribing a 
rate for water carriers the Commission will not consider the effect of that rate 
on the movement of traffic by either rail or motor carriers * * * 

“Kor many years it has been the view of keen students of the transportation 
problem that there has been no consistent national policy with respect thereto. 
One reason urged in support of that view is that while the principal haulers of 
traffic and passengers, the railroads, have long been strictly regulated—as have, 
since 1935. motortrucks and buses engaged in interstate transportation—other 
forms of transportation are developed at public expense and without supervisory 
regulation. The net result of such a policy is inequality between various forms 
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of transportation * * * It may be safely said that neither the strictly regulated 
railroads nor the motor-carrier operators favor the elimination of all regulation, 
Consequently the remaining remedy is to so extend regulation to competing 
forms of transportation, other than air, which only recently was placed under 
the Civil Aeronautics Authority, and retaining to each such lawful advantages 
as are inherent therein, so as to, as nearly as possible, equalize them and put 
them on a common footing, at least from a regulation standpoint. This is not 
for the purpose of favoring one form of transportation over another or seeking 
to put any form of transportation out of business; it is, as stated, simply to put 
them all on a common basis or common starting point in their sharp struggle 
for business. 8S. 2009 seeks to do this also. If one or more forms of transporta- 
tion cannot survive under equality of regulation, they are not entitled to survive, 
This is not railroad philosophy; it is transportation philosophy. The problem 
is not a railroad problem, but is, as the Interstate Commerce Commission has 
said, a transportation problem.” 

In the course of the Senate debate the following colloquy took place between 
Senator Austin and Senator Wheeler, chairman of the Senate Committee on In- 
terstate Commerce and manager of the bill: 

“Mr. AustTIN. So, if there is one type of common carrier which has a natural 
facility or a natural advantage over another, the bill does not require, indeed, 
I understand it not to permit, the extinguishment of the natural advantage in 
competition for the benefit of the competitor which has not the advantage. Am 
I correct in that interpretation? 

“Mr. WHEELER. The Senator is entirely correct, and I thank him for his state- 
ment. In the ratemaking provision, and in three different places in the bill, 
we wrote in such a provision specifically so as to protect them” (84 Congressional 
Record 5883). 


The following further statements made during the course of the debate in the 
Senate are enlightening : 

“Mr. Reep. Mr. President, there is nothing in any part of the bill relating to 
any increase in railroad rates, or which would permit any increase in rates, 
and it would not not have any effect on rates except possibly the natural competi- 
tive business effect which would result under any circumstances, whether this 
provision goes in the bill or stays out. All we are trying to do is to hold any 
future increase in railroad rates to a minimum for the benefit of the ship- 
pers * * *” (84 Congressional Record 5953). 

* * * ¥ * * € 


“Mr. TRUMAN. Mr. President, the reason the discussion always gets back to 
the railroads is that the railroads handle about 67 percent of all the traffic. In 
1926 they handled 75 percent of all the traffic. The present condition of the 
railroads is due to a great many things which are not necessary to be considered 
at this time. The railroads are absolutely essential to the welfare of the country, 
and they should not be discriminated against any more than any other method 
of transportation should be discriminated against. The object of the pending 
bill is to try to put all methods of transportation on an equal basis. If it will 
not do that we shall have failed in our effort. 

“Mr. PepPer. Mr. President, I really meant to say when I spoke a moment ago, 
if the Senator will further yield, that when the Senator referred to the various 
means of transportation being equal 

“Mr. TRUMAN. Equal before the law. 

“Mr. Pepper. If that is what the Senator means by the expression he used, 
very well. 


“Mr. TRUMAN. Yes; that is exactly what it means” (84 Congressional Record 
5958 ) 
353) ° 





* * * * * * * 


“Mr. WHEELER. I say to the Senator, as I said a moment ago, when this legis- 
lation is enacted it will be found to be beneficial because we are stating that it is 
the policy of the Congress of the United States that the Interstate Commerce Com- 
mission shall treat each and every one of these forms of transportation upon an 
equal basis: and no language could be written into the law that more clearly 
directs that that should be done than we have done in the Interstate Commerce 
Committee” (84 Congressional Record, p. 6073). 


- * * * * * * 


“Mr. WHEELER. * * * it is not a question of helping the railroads; and I think 
it ought to be clear that the bill is not introduced primarily with the idea that it 


will h 
of the 
insofa 
of the 
railro 
do not 
say to 
erence 
If the 
to do. 
to an; 
let us 
regul: 
of the 
woul 
the S 
In 
mana 
ory 
legisl 
inter 
of th 
form 
what 
from 
corns 
draw 
sligh 
than 
tion | 
unju 
(84 ¢ 
Fi 
enac' 
ment 
whic 
of tr 
prov 
as W 
ment 
ably 
turn 
“not 
affo1 
com! 
~ 
adv: 
Nati 
vant 
carr 


wer 
not 
no } 
the 
den 
ara 
to ¢ 
} 
rec 
In | 
Fre 


mis 





ated 
tion, 
ting 
nder 
ages 

put 
> not 
king 
» put 
iggle 
orta- 
vive, 
blem 

has 


ween 
n In- 


rural 
leed, 
ze in 

Am 


itate- 
bill, 
ional 


n the 


ng to 
‘ates, 
peti- 
- this 
| any 
ship- 


*k to 
Se 
f the 
lered 
ntry, 
-thod 
ding 
will 


r ago, 
rious 


used, 


ecord 


legis- 

it is 
Com- 
ym an 
early 
nerce 


‘ 


think 
iat it 








SURFACE TRANSPORTATION 209 


will help the railroads. The statement has been made repeatedly that the object 
of the bill is to help the railroads. The object of the bill is to help the railroads 
insofar as we can correct some undesirable practices and speed up the work 
of the Interstate Commerce Commission. The bill seeks to give equality to the 
railroads in the same respect in which we give equality to everybody else. I 
do not think the Senator from North Carolina, who is noted for his fairness, can 
say to the American people that we want the railroads in a straitjacket with ref- 
erence to their rates, but that the water carriers, their competitors, should be free. 
If the Senator takes that position, then I say there is only one thing we ought 
todo. If we are not to regulate the water carriers, if we are to let them resort 
to any practice they wish to follow, including rebates and everything else, then 
let us say to the railroads of the country, “We will repeal the law regarding the 
regulation of your rates.” Let us turn them loose; let us go back to the law 
of the jungle and let the best man win. Who would suffer in the long run? It 
would be the shippers of the country, the farmers, and the miners, about whom 
the Senator is now speaking” (84 Congressional Record, p. 6135). 

In introducing the bill to the House, Congressman Wolverton, one of the bill’s 
managers, declared : aa 

“The one and only thought that dominated the committee was to formulate 
legislation that would be helpful to all forms of transportation and in the public 
interest. * * * Nothing could more clearly set forth the fundamental purpose 
of this legislation and the desire to preserve the inherent advantages of every 
form of transportation than the declaration of this committee in the bill as to 
what should be our national policy in this important matter. Permit me to read 
from the bill. [Congressman Wolverton here read the declaration of policy.] 

“That declaration of policy is the foundation upon which this bill has been 
drawn. In no particular does any provision of this bill deviate from it in the 
slightest degree; each provision and all of them taken together do nothing other 
than make that declaration effective as a national policy. With the administra- 
tion of the act in accordance with the spirit and intent of the act no unfair and 
unjust advantage can be gained by one means of transportation over another” 
(84 Congressional Record, p. 9769). 

Finally, the conference committee agreed to a bill in the form in which it was 
enacted. It contained, of course, the national transportation policy; the amend- 
ment to the ratemaking rules for each form of regulated transportation under 
which the Commission could only consider the effect of rates on the movement 
of traffic “by the carrier or carriers for which the rates are prescribed”; and the 
proviso to the antipreference provisions in each part of the act. But this bill, 
as we have séen, did not contain the Miller-Wadsworth amendment. This amend- 
ment, it will be recalled, would have required the Commission to accept reason- 
ably compensatory rates as proposed by any form of transportation, and it was 
turned down for the reason, as expressed in the Commission’s report, that it was 
‘not necessary in order that the public at large may enjoy the benefit and economy 
afforded by each type of transportation.” In reporting the bill, the conference 
committee agreed. It said (86 Congressional Record, p. 10172) : 

“The conferees are unanimously in harmony in the viewpoint that the inherent 
advantages of each type of carrier should be preserved for the benefit of the 
Nation. Legitimate regulation must look to the protection of the economic ad- 
vantage of each type of carrier against destructive competition of the other. No 
carriers should be required to charge unreasonable rates for the benefit or 
purpose of compelling diversion of traffic to a competitor.” 

Thus did the Congress make it clear that since water rates and truck rates 
were not to be regulated in the interest of the railroads, railroad rates were 
not to be regulated in the interests of either the water carriers or the trucks. At 
no point in the long legislative history was there the slightest indication that, f 
the protection of a competing form of transportation, another form would be 
denied the right to establish reasonable rates and thus, in effect, be forced to hold 
arate umbrella. According to the Congress, the public was just as much entitled 
to competitive railroad rates as to competitive water and truck rates. 


Mr. Laneapon. Sir, may I also ask that there be received in the 
record the railroad’s reply to former Chairman Arpaia’s statement 
in esuaiition to the 3 shall nots, the statement which Commissioner 
Freas re ferred to in his testimony here last Tuesday as being the Com- 
mission’s case against the 3 shall nots. After the former Chairman 
Arpaia filed that statement last year we filed a reply and I should like 
this record to contain a copy of that reply, sir, if that is all right. 
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It is entitled “Second supplementary statement” 
O1, 1956. 

Maybe I do not make myself clear, sir. 

When Mr. Freas was on the stand here Tuesday, he referred to a 
statement that had been filed the last session of Congress in opposition 
to the three shall-nots by former Chairman Arpaia of the Interstate 
Commerce Commission, and asked that this record contain a copy of 
that statement. 

I should like now, sir, with your permission, to have the record con- 
tain a copy of our reply to that statement by former Chairman Arpaia, 

The CrairMan. I was under the impression that he referred to the 
statement in the hearings on the bill in the last Congress referred to 
and asked that we consider it as part of the record which is already 
in the record and not to have it reprinted in this record. 

Mr. Lanevon. Possibly that is so, sir. If that is the case, I will 
simply call attention to the fact that we filed a reply to that and that 

also is in the record of the prior hearing last year. 

The CHarrmMan. That is what I was trying to get to. I believe you 
did file a reply to that at that time; did you not ‘ 

Mr. Lanepon. We did. 

The CuatrmMan. That is already in the record. 

Mr. Lanapon. That is right. 

The Cuarrman. Is this a repetition ? 

Mr. Lanepon. Except this is a different bill. That was in connee- 
tion with 6142, last year, you remember. 

The Cuamman. Well, it will be received and we will work it out 
so that it can be appropriately noted. 

(The statement referred to appears on p. 1771, pt. 3, of hearings 
held in June 1956.) 

The CuatrrmMan. Does that conclude your testimony ? 

Mr. Lanepon. Yes, sir. 

The Cuatrrman. Are there any questions ? 

Mr. Harr. Were you here yesterday, Mr. Langdon, or whatever 
day it was, when Assistant Secretary Rothschild testified ? 

Mr. Lanapon. Yes, I was here. 

The Cuarrman. I would like you to comment on that testimony, 
particularly with regard to what ‘he called intramode competition ? 

Mr. Lanapon. Yes, sir. 

The Department of Commerce takes the position that this same rule 
should apply to intramode competition as we think ought to apply to 
intermode competition. 

Mr. Hate. In other words, that you have “shall-nots” as between 
the railroads; is that right ? 

Mr. Lanapon. Yes, as well as between the railroads and the trucks 
and the railroads and the water carriers. That is right. 

We think the situations are entirely different, sir, in the first place, 
and most importantly, a rule of this kind applied w ithin the railroad 
industry, as is the case today, applies to each railroad in the industry 
equally and the rule can be applied with even-handed justice. By 
“rule” I mean, of course, the ICC practice of taking into account the 
effect of rates on competing modes. 

Everybody is subject to the same rule. A comparable rule could 
not be applied evenly or with justice to intermode, because the water 
carriers are already exempt, most of the highway transportation is 
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exempt, with the result that the rule operates really against the rail- 
roads alone and it does not operate against their competitors. 

As a matter of fact, if we had this ICC rule today as an example 
and the railroads could complain of low water rates as affecting their 
traflic adversely, we might take a different position here. 

But the point is that today we are the goats of the situation. This 
ICC rule operates against the railroads and it does not operate against 
a large part of our competition. 

So, therefore, we think it is a rule that ought to be done away with 
so far as intermode competition is concerned, but continued where 
it can be applied evenly and fairly and with justice in our own in- 
dustry and, of course, within the trucking industry if they want it. 

Mr. Hare. If you were here when I was questioning Mr. Rothschild, 
you recall that he developed that there ought to be competition be- 
tween the Pennsylvania and Baltimore & Ohio between Washington 
and New York, not merely in the nature of the service, but in -ates, 

For example, if Pennsylvania could put on a lighter train which 
was cheaper to operate, they should have a rate for that train and 
then if Baltimore & Ohio would have a train even lighter and even 
cheaper to operate, they would have a rate for that train. 

So they would go competing away like anything. 

Mr. Lanapon. Sir, the competition within the -ailroad industry is 
intense. In fact, it is so concentrated that we often, 1 think to our 
disadvantage, forget our other competitors. 

Mr. Hae. I do not doubt that. Nobody suggests the contrary. I 
assume that the Pennsylvania Railroad tries to carry more passengers 
than the B. & O. and vice versa and the same with freight. 

But the rates are the same, are they not, a passenger ticket from 
here to New York is the same on either road, is it not? 

Mr. Lanepon. Yes, sir; the passenger fares are the same and the 
rates are the same, sir, but they are constantly being changed. 

The passenger fares have not been changed except there have been 
a few increases recently of general application, although the last pro- 
posed increase is not of general application. 

B. & O. is not going along with the Pennsylvania on the proposal to 
increase passenger fares in pullmans 40 percent. 

Freight rates are constantly being changed. 

Mr. Hate. I know they are being changed, but the freight rates from 
here to New York are the same regardless of what railroad carries it: 
are they not ? 

Mr. Lanepon. That is right. 

Mr. Hae. If I understood Mr. Rothschild correctly, and I am sure 
I did, he would have one road charging less for a ton of what not than 
the other road charged for a ton of what not. 

Mr. Lanepon. That would not last very long, sir. In the railroad 
industry you cannot charge more than your competitor and hope to get 
any business. You have to have a rate that is exactly the same because 
the service is the same. 

Let me assume, if I may, that these three shall nots were applicable 
within the railroad industry. What would then happen, if the rule 
were applicable within the railroad industry, would be that possibly 
once or twice a year a railroad, wholly in its selfish interest and with- 
out regard to the interests of the other railroads in the terr itory, may 
step out and decide to file a low rate. 
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And assuming that rate was a compensatory rate, today, and it hap- 
pens about once or twice a year and that is all, today the railroads can 
protest to the Interstate Commerce Commission and say that r: ailroad 
A which is proposing this rate is proposing a rate that is not in the 
interest of the railroad industry in a particular area. 

Now, under the three shall nots, if they were effective, the railroads 
would have to confine their protest to the point that the rate was non- 
compensatory or that it discriminated among shippers. 

Actually, Mr. Rothschild, as I see it, sir, was not realistic in his 
understanding of the r ailroad industry. 

We have to charge the same rates as a practical matter. The same is 
true in the trucking business, I suppose. 

But as between the two modes—when the railroads compete with 
the trucks—there are involved entirely different services. The trucks 
probably have a better service and what is happening today and what 
these three shall nots would bring to an end, the Commission is sittin 
back and exercising a business judgment as to how those different rates 
for the different services will affect the competitive balance between 
the two modes. 

We say, sir, that it is not regulation, and it is not a power or job 
that the Commission should exercise or do; that they should be satis- 
fied to find that the rate is a compensatory rate. 

Mr. Hate. The determination should be made in the market place? 

Mr. Lanepon. Exactly. 

Mr. Hate. In other words, your brief reply to what Mr. Rothschild 
says is that it is not based on familiarity with the actual operating con- 
ditions of the railr oad; is that right ? 

Mr. Lanepon. Yes, sir; plus this further very important point. The 
rule today can be applied fairly and evenly within the railroad in- 
dustry. Everybody is subject to the same rule. 

Everybody in the railroad business when the »y make rates has got 
to take into account the effect of those rates on their neighbors because 
we operate an integrated network, joint services, joint Tates, through 
routes, pooled equipment. We have to have rates that take into ac- 
count and reflect average conditions. 

But when you apply that rule intermode: In the first place a great 
deal of the competition is not subject to any regulation at all, so it is 
not subject to this rule and cannot be made subject to the rule. 

And the water carriers, even the regulated water carriers, are com- 
pletely exempt. 

So that in its application to intermode competition the rule cannot 
work evenly. That isthe real point. 

Mr. Harr. Two or three years ago Pennsylvania put in a lightweight 
aluminum train with w hic h they hoped to revolutionize passenger serv- 
ice; it would be quicker; cheaper, and so on. 

New York Central baa asimilartrain. I forget now what they call 
il. Ido not know whether those trains have had great operating suc- 
cess. Have they? 

Mr. Lanapon. I am not in a position to tell you, sir. I don’t know. 

Mr. Hate. The point I was coming at was that if you say it now 
costs approximately $10 for a passenger ticket from Washington to 
New York—if you can get a train that does operate much more 
cheaply, then there is no reason why the railroad should not apply 
for a lower rate for a train that is of that particular type, is there? 
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Mr. Lanepon. No, sir. If we can increase our net revenues or, so 
far as the passenger business is concerned, we can reduce our deficit by 
reducing our rates, we would be the first to do it. We carry a very sub- 
stantial passenger deficit as you know, sir. 

Mr. Hare. Would it make sense to have a rate applicable to a con- 
yentional type train and another rate applicable to these new light- 
weight aluminum trains ? 

Mr. Lanepon. It might, sir, depending on the service and it also 
might be feasible if the inferior equipment were operating at night, 
during the time of day when people have to be enticed to travel. 

For instance, a low-cost ticket at night between Washington and 
New York where you could use old coaches, maybe that would work. 
The same as the aircoach principle. 

The CHatrMan. In other words, you explain here, Mr. Langdon, 
that it is better for the transportation system that these trends of the 
ICC insofar as competing with other modes is concerned should be 
checked and that the principal situation within a mode should be 
continued. 

Mr. Lanepon. That is right, sir, and in connection with the former 
we would like the Commission to go back to its earlier decisions. 

The Cuairman. When did the Commission change from its earlier 
decisions ¢ 

Mr. Lanepon. Sir, I wrote a law review article on that subject, and 
{ tried to trace the Commission decisions. I cannot answer that cate- 
gorically. I think the Commissioners themselves will agree that their 
decisions have gone off in several different directions. 

The trend tod: ay is definitely in the direction of competitive balance. 
Right after the war there was that very authoritative decision, at least 
we all thought it was an authoritative decision, in the New Auto- 
mobiles rate case which stated the rule that railroad rates should be 
made on railroad conditions and truck rates on truck conditions, and 
we believe that would settle the problem. 

The CuamrmMan. You mean right after World War IT? 

Mr. Lanapon. Yes, sir. 

The CHarrMan. That was 1945? 

Mr. Lanepon. Yes, sir; that was the decision. 

Then they began to depart from that decision; they would depart 
from it in some decisions. Then, there would come along a decision 
which held that the effect of rates on a competing mode was not of 
legal significance. 

Then, they would go back to the prior trend and, frankly, the de- 
cisions are irreconcilable in my judgment. I have never seen them 
reconciled, and I have tried. 

The CuairmMan. Of course, you could not accuse the ICC then from 
the statement you just made of being partial or impartial to either 
trucks, railroads, or the water carriers ? 

Mr. Lanepon. No, sir. 

The Cuairman. But you could allege, or you have, that the decisions 
of the ICC have not at all been stable? 

Mr. Lanapon. That is right. 

The Cuatrman. Now, I am very much interested in your statement 
here and the clear, brief presentation that you have mz ade. 

As I understand your statement, under the provision that you sup- 
port here there could not be or there could not result destructive com- 
petitive practices; is that true? 
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Mr. Lanapon. Yes, sir. My short answer is “Yes, ” sir; the reason 
being that the Commission would always be able to control the level 
of the rates in relation to cost. 

The CuatrMan. The level or rates is important, of course, in the 
determination of the Commission ? 

Mr. Lanepon. Yes, sir. 

The Cuatrman. Then the level of service is also important? 

Mr. Lanaepon. Yes, sir. 

The Cuatrman. And should be considered by the Commission ? 

Mr. Lanepon. Well, that is what they are doing now. I think that 
that is where they enter this realm of business judgment, exercise a 
business judgment or answer a bus siness question. 

The Cuarrman. What I am trying to get at here is, do you say that 
the Commission in its decisions is determining what part of the traffic 
should go by one mode of are ition, or another ? 

Mr. Lanapon. No, sir; I don’t say that they are doing that directly, 
Tsay that the result of their decisions is to do th at indirect tly. 

The consequence of what they do is the apportioning of traffic— 
just as in this Friendship case that I cited here, involving the move- 
ment of that petroleum. 

The CuarrmMan. When wasthe Fr iendship case 4 

Mr. Lanepon. Just 3 or 4 weeks ago, sir, I think. 

The Cuatrman. If you have not said precisely what I have just 
suggested, I would like to have some further clarification. 

You say the Commission says: 

The evidence before us is persuasive that under an equal basis of rates in this 
area the tank trucks would carry most of this traffic. 

Evidently the Commission did not want the tank trucks to carry most 
of the traffic. Can vou conclude anything else ? 

Mr. LANG pon. Yes, sir, but you have to go on, of course. 

The Cuarrman. That is the first point. And: 

And also that under a spread of 1.5 cents, rail under motor, the great bulk of 
the traffic would be carried by the railroads. 

Mr. Lanepon. That is where we take issue with them, sir. We 
think we should carry the traffic because we are the low cost form of 
transportation and the ICC so found in this case: We are lower cost 
than the motor carriers. 

The CuHarrMan (reading) : 


It indicates in addition, that a spread of about 1 cent, rail under motor, for 
distances of 75 miles or more from origin would give full recognition to the 
inherent advantages of each mode of transportation and afford both modes a 
fair opportunity to compete for the traffic. 

Mr. Lanapon. That is what we take exception to. 

The CrarMan. Now, is that not saying that we want to share this 
particular movement between the two modes ? 

Mr. Lanepon. Yes, that is the effect of what they say exactly. 

The Cuatrman. Is not the effect, then, to say to the carriers, that 
regardless of what the rates might be to the shippers, that you have to 
maintain a level of rates that will give this carrier assurances that they 

‘an carry part of it and this carrier assurances that they can carry part 
of i it; isthat the effect of it ? 

Mr. Lanapon. Yes, sir. 
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The Cuarrman. Then that is what you said, that is what you said 
in your earlier testimony in answer to the original question that I 
asked ¢ 

Mr. Lanapon. Yes, sir. 

I am afraid I did not understand your original question, then, sir. 

The Cuarrman. I asked you if the decisions of the Commission 
were not to the effect of telling each mode of transportation what it 
can carry, dividing up the transportation among the modes. You 
said no, but indirectly it could be so concluded. 

Mr. Lanepon. I meant to make this clear, Mr. Chairman: The Com- 
mission has denied that it apportions traffic. I agree that they do 
not apportion traffic in terms. My only point is that, as an indirect 
result of what they do, apportionment is the consequence. 

In other words, I do not think they apportion directly, but what 
they do has that result. 

The Cuatrman. In other words, you do not think they intend to 
doit, but their action produc es the same result ? 

Mr. Lanepon. Yes, sir; I will put it that way. 

The Cuarrman. Well, that is just another way of saying it. I 
hope the ICC will take due cognizance that it is quite a charge that 
you have made, very frankly. 

I feel that the ICC may want to respond to it, but if it is true, 
we ought to know it. If that is the method by which decisions are 
made in this great tr ansport: ition industry, then I think we ought to 
know outright that they do it. 

Now, if all the things you have said are true that the rates under 
this procedure would reflect the particular operating conditions within 
the industry, that the rates would have to be fully compensatory with 
a profit, that there would not be any discrimination between shippers, 
that the level of service would be considered as a part of it, and the 
inherent advantages of each of the modes would be preserved, and all 
would have a fair opportunity to compete within these points or items 
you have suggested, why do the truckers oppose so vigorously adjust- 
ing this procedure ? 

Mr. Lanepon. I think the answer is quite clear. Every cost com- 
parison that has ever been made that I have seen, and I have compared 
all the costs that the Commission has ever put out, show that beyond 
the terminal area, may be beyond a hundred miles or 150 miles, we 
have got the low cost. 

Consequently, if we can make our rates based on our operating con- 
ditions, without regard to competitive balance with the trucks, the 
chances are that we can get some traffic back because we have the lower 
cost level beyond—it varies—80 to 120 miles. That is where the lines 
cross. 

That is the reason they are opposed to it, I suppose. 

The Cuarrman. All right, then why are the waterways so vigorously 
opposed to it ? 

Mr. Lanapon. Well, they have said, of course, sir, that we are going 
to make rates to compete with them that are lower than the ordinary 
level of rates which we apply to interior points and that that con- 
stitutes discrimination and they are going to be hurt and, of course, 
they urge with great force that they are specialty carriers and that 
when we take traffic away from them, we take the only traffic they 
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have, whereas we have got a lot of other things to fall back on when 
they t ake traffic away from us. 

The Cuamrman, C an you do that ? 

Mr. Lanepon. We are getting less and less and less to fall back on. 

The Carman. You cannot fall back on something else to make up 
somewhere else to compete over here ? 

Mr. Lanepon. That is one reason why we are down here at the Inter. 
state Commerce Commission to try to get an increase in rates because 
our part of the pie is getting smaller and smaller and these spec ialty 

arriers around are taking our traffic, and have taken it. 

The result is that unless we get a chance to spread over the competi- 
tive traffic some of this transportation burden of ours we are really in 
trouble. 

The CuairMan. Do I interpret that remark to mean that over in 
area Bb where your competition is not severe that you charge, for the 
same level of service to the shippers there, more so than you would 
in area A where you have keener competition 4 

Mr. Lanepon. Let me answer it this way: That is a question that 
has to be limited to water competition. The reason is that today 
truck competition is all over the place with the result that if we are 
going to meet truck competition we have to reduce our rates throughout 
the area of the region, giving everybody in that area, or region, the 
same level of A rates. 

It is unavoidable because the competition is the same. 

Now, in meeting water competition, it is true that water service is 
concentrated—well, on the rivers, that is where it is. 

We do then often propose to make a competitive rate level between, 
let us say, Memphis and New Orleans, on a lower level than would 
apply from Memphis to Birmingham. 

But the competition is already there, the lower rate level is already 
offered by the water carrier so that when we propose to meet it we are 
not worsening the situation; the discrimination is already there: it al- 
ready exists. 

The shipper at Memphis already can go to New Orleans by water for 
a dollar, let us say, and when we propose to give him a chance to go 
with us for a dollar, we don’t create that situation, we are only meet- 
ing it. 

It is true that to go to Birmingham the Memphis shipper may have 
to pay $2 but that is on account of the natural advantage or disad- 
vantage of his location. 

Under the law, sir, we have no right to complain of the effect of 
that dollar water rate from Memphis to New Orleans, its effect on us. 

Nor do our shippers who are inland have any right to complain of 
the level of that water rate as affecting them. 

The water carrier is completely free to make any rate he wants to 
so far as rail competition is concerned. Our only alternative is to 
meet him, and if we meet him at a compensatory level to us, that helps 
us to transfer to the Memphis-New Orleans traffic part of the burden 
that otherwise would have to be put on the shipment that moves to 
Birmingham from Memphis. 

The Cuamrman. Which then, I would take it, would mean it would 
be above the compensatory level, plus a profit. 

Mr. Lanepon. Yes, sir. 
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The Cuarrman. Now, to put it down in simple terms, such as Mr 
Hale referred to a moment ago, is not the fear still in the minds of some 
people, that if this provision were to be adopted that cutthroat prac- 
tices could very easily be engaged in and very likely would? 

Mr. Lancpow. There has been that fear expressed; yes, sir. I think 
it is unwarranted. 

The Cuarrman. You do fear, then, if it were to be made applicable 
to intramodes that cutthroat practices would result ¢ 

Mr. Lanepon. No. To answer the question fairly to you, sir, may- 
be there is some fear there. I want you to understand, sir, that that 
rule does not come into play very often, but if the three shall nots were 
applied intramode, I suppose in our industry there would be some 
fear. Ihave to agree with you on that. 

The CuatrmMan. Would you agree that it could result? 

Mr. Lanevon. Intramode? 

The CHarrMan. Yes. 

Mr. Lanepon. Yes, I have to recognize that there are some red head- 
ed people in our industry. I have to recognize that, sir. 

The CuHairman. Now, if it could result within a mode, intramode, 
why could not it result with intermode ¢ 

Mr. Lanepon. It seems to me there, sir, that you already have de- 
structive competition from the point of view of intermode competi- 
tion—competition which is beyond control. You have the water com- 
petition, which is not under control so far as rail competition is 
concerned. 

You have all this highway transportation that is exempt. In other 
words cutthroat competition is already there. So that, by this rule of 
the three shall nots apphed intermode all you are doing is allowing 
the railroads to protect themselves or try to protect themselves in a 
situation which is already cutthroat competition. Even then, the 
railroads are subject to certain restraints, namely, that they won’t go 
beyond a compensatory level «ad they won’t discriminate among 
shippers. 

I think it is a different situation intermode. 

In other words, we are living in this world where half of our com- 
petition is cutthroat. Now, the fact that we then might be able to 
sharpen our competitive tools to live in this world is something that 
we think we ought to have. That does not mean that that rule is nec- 
essarily applicable or fair within our own industry where everybody 
is subject to the same rule and it can be applied evenly and fairly. 

The Cuatrman. Certainly I would not want any implication that I 
did not think that your industry, the railroad industry, should have 
equal opportunity to exist and get along and profit just the same as I 
apply to other modes of transportation; a balanced transportation 
system is imperative in this country. 

And should there be, as you have alleged, out of balance now as a 

result of ICC practices, then I think there should be some way to 
rectify that situation. 

On the other hand, are we, as it is alleged, considering something 
that will permit the larger and what is referred to as the more power- 
ful mode of transportation, namely, the railroads—no, I must confess 
from my observation the trucking industry is getting to be a pretty 
big operation in this country itself, and appropriately so, it has grown 
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up pretty well now—but is there opportunity, for example, to put a 
truck transportation system or service available in the area or a water 
service available out of business by this type of authority, and then 
after they are out of business, then the rates to shippers would go 
back up. 

Now, that is an important item I think in the minds of a lot of 
people. 

Mr. Lanepon. As a practical possibility, sir, I don’t think that it is 
too important. 

It is true, I suppose, that there are certain highway and perhaps 
water-carrier operations that are being conducted today that are un- 

economic as there are certain rail services today that are being con- 
ducted that are uneconomic and that in the process of shifting, as each 
finds its proper place in the overall picture, there might be some cas- 
ualties. 

There are already some railroad casualties and there are going to be 
more. 

And I imagine there would be truck casualties and water carrier 
casualties. 

But in the process of finding for each mode its proper place in this 
overall picture- 

The Cuarrman. I think in that regard we all have the same objee- 
tive in mind. 

I will say that to be true not only in the railroad industry, but in 
other modes of tr: ansportation, all have their proper place. 

The difficulty is, whose responsibility is it for finding what their 
proper place is? 

It is making a pretty tough job on some of us sitting here to find out 
what it is. But I think those are the two main items that I have point- 
ed up which are in the mind of a lot of people which I think are going 
to be necessary to clear up. 

That is the reason I am asking these questions, to get your view- 
point, because I have observed you have had wide experience in the 
railroad industry and you know your subject very well. 

From that standpoint we are very glad to have this discussion which 
you have given us this morning. 

Mr. Wolverton. 

Mr. Wotverton. Mr. Chairman, I regret that I have not heard all 
the witness’ testimony and I have not had a chance to familiarize 
myself with it, but I heard the witness state more than once the fact 
that the Commission had exercised business judgment in making some 
of its decisions. 

Reference has also been made to the fact that there has not been a 
stability in its decisions, indicating that it first goes one way and then 
goes another way, which I think you said they even acknowledged. 

What I would like to ask is this: Is that tendency to exercise what 
you term business judgment in making decisions something which in 
your mind is separate and distinct from the provisions of the law and 
that are not justified under the present provisions of law ? 

Mr. Lanepon. Yes, sir; I think there is a line between what is a 
matter of regulation on the one hand, and a matter of business judg- 
ment on the other. 

That line is hard to draw in many instances, but I think that when, 
as In this case that I cited here, and there are others that can be cited, 
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the Commission undertakes to decide the effect upon traffic of a pro- 

osed change in rate by one mode, the effect that that change will have 
on the flow of traffic by those two modes, each with a different service, 
the Commission really is answering a business question. 

That is where I draw the line. I think that is a business question 
that they decide in these competitive rate cases. 

Mr. Wotverton. My question is based not upon whether they have 
exercised good judgment or poor judgment in making those so-called 
business decisions, but whether the language of the law enables them 
to make that type of decision, assuming that they wish to do so, or do 
you feel that those decisions are beyond and outside the provisions 
of the law # 

Mr. Lanevon. I don’t think any change in the law would be neces- 
sary if the Commission would adhere to its decision in both the Sea- 
train case and the Automobiles case, which were arrived at under the 
present law. If they should come out tomorrow and say that from 
now on in deciding competitive rate cases they were going to be guided 
by the principles ‘announced in the New Automobiles rate case, then 
Pequcstion would be largely solved. 

, to answer your specific question, sir, I think the present law 
Peal the Commission to deal with the subject as a matter of regula- 
tion, and properly so. 

But so many of these decisions, though, have not been in line with 
the New Automobiles rate case, and the principle there announced, 
that some change in the law, these shall nots, would seem to be re- 
quired to bring the Commission back on the track that it itself said 
was the policy of the Congress in 1940. 

Mr. Wotverron. I understood you to say a moment ago that you did 
not think it was necessary to change the law. Yet you now state that 
you think it is appropriate to have the so-called three shall-nots in 
order to bring them back to what I assume you would feel would be 
a proper exerc cise of their duties. 

Now, do we need a change of law to accomplish or upset so to speak, 
this tendency to give business judgment, or is that just a question of 
intellectual inter pret ation as to the right they have to exercise the law? 

Mr. LAnapon. We need the change in the law, sir, in view of the 
present situation. The only way a change i in the law could be avoided 
in my personal judgment would be for the Commission today, or 
tomorrow, to announce adherence to the principle that it followed in 
the cases I cited. 

Mr. Wotverton. Let me see if I can make it a little bit more pointed. 

Do we need that change in the law because we do not agree with their 
business decisions, so to speak, or do we need the change in the law to 
correct the situation that they should not be exercising business de- 
cisions ? 

Mr. Lanapon. It is the latter, sir. 

Mr. Wotvertron. But you do admit that they have that right under 
the present law ? 

Mr. Lanapon. Well, they have been upheld by the courts. 

Mr. Wotverton. I was going to come to that a little later and ask 
you whether steps had been taken to ascertain whether they were 
working within proper limitations or proper interpretations of the 
provisions of the act. 
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Mr. Lanneon. The courts have upheld them, sir. 

Mr. Wotverron. The courts have upheld them ? 

Mr. Lanepon. Yes, sir. 

Mr. Wotverton. Then that comes back to a point where if we want 
to change their decisions it will have to be by changing the law and 
that is what you are advocating ? 

Mr. Lanapon. Yes, sir; I am advocating that. 

Mr. Wotverton. Well, that makes a bit clearer to me what your posi- 
tion is. 

Now, with reference to the instability of decisions, that you = 
spoken of, would your answer be the same with respect. to that: 
instability the result of a wrong interpretation in your opinion of the 
law, or is it a proper interpretation of the law as it is and, therefore, 
the law needs a change ? 

Mr. Lanepon. Sir, I am awfully sorry ; I don’t know that I got that 
question. 

Mr. Wo tverton. I will try to restate it in a way that we can under- 
stand it. 

You have stated that the commission shows a tendency to go this 
way and that way, using your hands as an illustration ? 

Mr. Lanapon. Yes, sir. 

Mr. Wotverton. Indicating an instability. I would take it that you 
meant an uncertainty as to their decision, that it would go first one w ay 
and it might go another way on another occasion even though it might 
be applying the s same prince iples, but applying them in a different w ay. 

What I am trying to get at is this: to change that situation do we 
require a change in the law? Do we require a change of interpretation, 
or would it require a change of viewpoint of individuals? 

Mr. Lanepon. It could be ac complished either way, I suppose, but ] 
think the change in the law is the clearest way to do it, and the safest 
way to do it. 

Mr. Wotverton. Now, with respect to this tendency, as you say, 
first to go this way and then that way, and the other way, what has 
been the result, if there has been any net result, in the taking of those 
cases into court? Has the Commission been justified in each of their 
changed opinions or have there been cases where they have been sus- 
tained and other instances where they were not ¢ 

Mr. Lanapon. One of the leading cases, sir, is the so-called Scandrett 
case which went to the Supreme Court on or about 1940. In that 
decision the lower court was upheld when the Commission undertook 
to disallow compensatory rail rates on the ground that they would be 
hurtful to water competition. 

Now, that is the leading case on that point. The Commission ean 
cite that case as justification for this balancing of competition to which 
we object. There have been other cases, sir, too. 

Mr. Wotverton. My questions have been directed toward the point 
as to whether we needed the law because of some insufficiency in the 
provisions of the present law, or we need this change in order to 
change the judgment of the commissioners under what they interpret 
to be the Iaw at the present time ? 

Mr. Lanepon. Yes, sir; I think we need it for the latter purpose. 

Mr. Worverton. Just by way of conclusion, Mr. Chairman, hav- 
ing sat on this committee for some considerable time and at times 
having endeavored to understand what the intent of Congress was 
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in the language of the bills that we have passed, I have frequently 
been surprised to ascertain that commissions have made decisions on 
the basis of what they have interpreted to be the intent of Congress 
when I as one of those who was supposed to be creating the intent 
was unaware that it was our intent, as interpreted by a commission. 

In other words, it has seemed at times that the Commission, like 
the courts, make law be their decisions. 

The chairman of our committee has introduced a resolution, the 
purpose of which would be to have an overall study made of the 
regulatory bodies that come within the jurisdiction of this committee, 
to ascertain to what extent over the period of years that have inter- 
vened between the passage of the original act and the present, whether 
the decisions that have been made have had a tendency to change 
what was supposed to be the intent of Congress and whether they 
have amended the law by their decisions rather than by action of 
the Congress. 

It would seem to me that that is a pretty big job to undertake, but 
certainly a very worthwhile one to undertake in view of the fact 
that a regulatory body as set up by Congress is in each instance an 
arm of the Congress. 

There is nothing that they Say or do that C ongress itself could not 
say or do if it wished to, but it would be inconvenient for it to do so 
and, therefore, it sets up the regulatory bodies. 

I can see the importance of ascertaining to what extent those regu- 
latory bodies are living up to or changing, so to speak, what has 
been the declared intention of the Congress in the passage of the 
legislation. I think that the objective that our chairman has in mind 
is a very worthwhile one. 

The Croamman. Mr. Hale. 

Mr. Hate. You say that there is never any cutthroat competition, 
either intramode or intermode, when the rates are compensatory; is 
that your position ? 

Mr. Lanepon. Yes, I do not think that a compensatory rate can 
be an unfair or destructive or competitive weapon. It iscompensatory. 

Mr. Haute. You say that the trucking interests should not fear the 
passage of this bill as long as you are held to compensatory rates? 

Mr. Lanavon. I hope that the motor carriers would fear this bill 
a little bit. We are hoping to make ourse ave better competitors, 

Mr. Have. That is not disguising the fact that you hope by the 
passage of this bill the railroads will get a bigger piece of the pie than 
they are getting now? 

Mr, Lanopon. Which they think they deserve; yes, sir. 

Mr. Har. You think they deserve a bigger piece of the pie? 

Mr. Lanepon. Yes, sir. 

Mr. Hare. You think that the present law as now interpreted gives 
an advantage to the trucking interests because the ICC says arbitrarily 
this is their piece of pie instead of letting the market place determine 
where the pie goes; is that right? 

Mr. Lanepon. Well, I will put it this way, sir: Every time the 
Commission enforces this competitive balance between the two forms 
of transportation, the form of transportation that really suffers is, of 
course, the low-cost form of transportation. 
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Mr. Hate. The chairman, Mr. Harris, has brought out in this 
Friendship case that the Commission is really deciding how the stuff 
is going to move. 

Mr. Lanepon. Well, that is true; yes, sir. 

I also would like to add this, if I might, sir, that the method of 
ratemaking, which the Commission encourages every time it enforces 
this competitive balance, has affected us in our own ratemaking. 

So that today when we make rates we are not very smart about it. 

We, too, in part, are making rates based on competitive balance and 
because we have to satisfy this rule. 

Mr. Hate. Naturally, when the ratemaking agencies say you have to 
consider something, you consider it. 

The Cuatrman. Thank you very much, Mr. Langdon, for your 
presentation here on this most important problem. 

Mr. Lanepon. Thank you very much, Mr. Chairman. 

(The following letter, with respect to Mr. Langdon’s testimony, was 
later received from the Interstate Commerce Commission :) 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHAIRMAN, 
Washington, May 15, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR CHAIRMAN Harris: On April 5, 1957, in the course of hearings before your 
subcommittee on H. R. 5523 and H. R. 5524 (identical bills), the following colloquy 
took place between you and Mr. Jervis Langdon in connection with his testimony 
concerning these bills on behalf of the Association of American Railroads: 

“Mr. LANGDON. Well, that is what they are doing now. I think that is where 
they enter this realm of business judgment, exercise a business judgment or 
answer a business question. 

“The CHAIRMAN. What I am trying to get at here is, do you say that the 
Commission in its decisions is determining what part of the traffic should go by 
one mode of transportation or another. 

“Mr. Lanapon. No, sir; I don’t say that they are doing that directly. I say that 
the result of three decisions is to do that indirectly. The consequence of what 
they do has the result of apportioning the traffic just as in this Friendship case 
that I cited here, involving the movement of that petroleum (pp. 588-589). 

= * * * * + J 

“The CHAIRMAN. I asked you if the decisions of the Commission were not to the 
effect of telling each mode of transportation what it can carry, dividing up the 
transportation among the modes. You said no, but indirectly it could be so 
concluded. 

“Mr. LANGpon. I meant to make clear this, Mr. Chairman, that the Com- 
mission has denied that it apportions traffic. 

“TI agree that they do not apportion traffic in terms. My only point is that as 
an indirect result of what they do, apportionment is the consequence. 

“In other words, I do not think they apportion it directly, but what they do has 
that result. 

“The CHAIRMAN. In other words, you do not think they intend to do it, but 
their action produces the same result? 

“Mr. LANGDON. Yes, sir, I will put it that way. 

“The CHAIRMAN. Well, that is just another way of saying it. I hope the ICO 
will take due cognizance that it is obvious I think it is quite a charge that you 
have made, very frankly. 

“TI feel that the ICC may want to respond to it, but if it is true, we ought to 
know it. If that is the method by which decisions are made in this great trans- 
portation industry, then I think we ought to know outright that they do it.” 

This is in response to your suggestion that the ICC should take cognizance of 
what you evidently consider a serious accusation. 

Mr. Langdon has been commendably candid in conceding that the Commission 
does not directly apportion traffic among competing modes of transportation. 
I assure you that neither does it undertake to do so indirectly through dissimula- 
tion. As a practical matter it could not do so, since the flow of traftic is affected 
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by so many variable and unpredictable forces that apportionment by regulatory 
action would seldom if ever be possible. 

It is of course true that decisions of the Commission, among other factors, 
may influence the movement of traffic, and the prescription of minimum rates 
would be an example of such decisions. The possible effect on traffic movement 
jis a consequence which the regulatory agency should consider when there is 
evidence bearing thereon, but I cannot see that the exercise of our minimum- 
rate power is open to valid criticism merely because an indirect effect may be 
a restriction on the ability of a carrier to transport. Every regulatory order 
operates restrictively to some extent and thus can be viewed as an interference 
with the business judgment of the affected carrier. Under the rule of rate- 
making, in sections 15a (2), 216 (i), and 307 (f) of the Interstate Commerce 
Act, the Commission, in the exercise of its power to prescribe just and reasonable 
rates, must give due consideration, among other factors, “to the effect of rates 
on the movement of traffic by the carrier or carriers for which the rates are 
prescribed.” 

Mr. Langdon stated to your subcommittee (p. 557) : 

“It is not enough that the rates are reasonably compensatory and do not 
discriminate among shippers. The ICC holds that the railroad rate must also 
strike a proper competitive balance with the existing truck rate, viewed in the 
light of truck service, and that the truck rate do likewise. 

“In other words, the ICC is constantly striving for competitive ‘equality’ 
between the railroads and regulated trucks, and any rate which, coupled with 
service, tends to upset the balance will be condemned.” 

As an outstanding illustration of what he regards as unwarranted emphasis 
on “a proper competitive balance,” Mr. Langdon points to what has been referred 
to as the Friendship case, I. & S. No. 6318, Gasoline and Fuel Oil—Friendship 
to Virginia and West Virginia, decided January 3, 1957, by division 3 of the 
Commission. This decision was unsatisfactory to both the rail carriers and the 
motor carriers which were parties to it, and they have all filed petitions for 
reconsideration, which are pending before the entire Commission. What the 
latter’s action may be I am necessarily unable to predict. However, I think it 
can be demonstrated that the basis of the decision was not what it was repre- 
sented to be by Mr. Langdon. 

The Friendship case grew out of a competitive struggle between opposing 
groups of railroads and regulated motor carriers, each of which was seeking 
to establish a basis of rates on petroleum products which would assure it what 
it considered to be its rightful share of the traffic from an important pipeline 
terminus to a common destination territory. The rates established by each group 
had been suspended by the Commission, which also instituted an investigation 
into the rates on its own motion as an ancillary proceeding. The situation 
presented was, in effect, a rate war, and the Commission deemed it desirable 
to consider the controversy upon a single record. If the “three shall-nots” had 
been in force the Commission would have been forced to follow less economical 
procedure by having two proceedings to consider the rail and the motor rates 
separately so that it would not consider “the relation of such rates to the rates 
of any other mode of transportation,” despite the fact that it was just such a 
relationship which had precipitated the controversy. 

A considerable amount of evidence was presented by the rail and motor carriers, 
which included showings of the amount of traffic which had been carried in 
various periods under the existing rates as well as others. There was also 
testimony concerning cost of service. The rail carriers sought a basis of rates 
for distances greater than 75 miles which would have been 1.5 cents less than 
corresponding truck rates. There was evidence that under such a basis in the 
past the rail traffic constituted about 76.3 percent of the total compared with 
23.7 percent for the motor carriers. 

The division came to the following conclusion upon the evidence concerning 
traffic volume and costs: 

“The evidence before us is persuasive that under an equal basis of rates in 
this area the tank trucks would carry most of this traffic, and also that under 
a spread of 1.5 cents, rail under motor, the great bulk of the traffic would be 
carried by the railroads. It indicates in addition that a spread of about 1 cent, 
rail under motor, for distances of 75 miles or more from origin would give full 
recognition to the inherent advantages of each mode of transportation and 
afford both modes a fair opportunity to compete for the traffic.” 

Mr. Langdon stated in his testimony that “the rail rates were disallowed” 
and “thus did the ICC reject the lower railroad rates in the interest of competi- 
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tive balance with the trucks.” He bases this inference as to the reason on the 
first sentence above quoted, ignoring the second which is chiefly significant 
because it pointed out that under the Commission’s appraisal of the evidence 
relating to cost of service a spread of 1 cent under the truck rates was fairly 
proportionate to the inherent advantage of the railroads. I submit, therefore, 
that this decision turned not on competitive balance but on the extent of inherent 
advanage, an element which must be taken into account under the national 
transportation policy, particularly when the Commission is confronted with 
what amounts to a rate war as it was in this case. 

There is an implication in Mr. Langdon’s statement—perhaps unintended but 
at any rate incorrect—that division 3’s action completely disregarded the rail. 
roads’ advantage over motor carriers in respect of cost (p. 559). I therefore 
reiterate that the division recognized that advantage to the extent of a 1-cent 
spread, and the disallowance and rejection of the railroad rate complained of by 
Mr. Langdon was a matter of half cent. In my opinion the estimate of a 1-cent 
difference in rates is supported by an analysis of the figures bearing on trans- 
portation costs set forth in the division’s report, a copy of which is attached, 
but in the interest of brevity I shall omit that analysis. It is of course a possi- 
bility that the entire Commission upon consideration of the pending petitions 
for rehearing may reach a different conclusion. 

Mr. Langdon does not charge that all the Commission’s decisions which he 
believes reflect faulty reasoning have been adverse to the railroads in their 
final results. “Some of them,” he stated, “have involved truck rates” (p. 559), 
citing I. & S. Docket No. M—71138, Roofing, ete—Twin Cities, Minn., to South 
Dakota, also decided by division 3, December 21, 1956. In that case motor 
carriers proposed certain reduced rates, which were the subject of protests by 
competing rail carriers. The ground of those protests is indicated in the 
following sentence in the report: 

“The protestants contend that the proposed rates are unreasonably low, are 
not compensatory, and if permitted to become effective will preclude rail carriers 
from participating in the transportation of this traffic from the Twin Cities 
to these destinations.” 

Thus, it will be seen that, contrary to the proposed “shall nots” the protesting 
rail carriers asked that consideration be given to the effect of the proposed 
motor rates on rail traffic. The division concluded that the proposed rates were 
not shown to be just and reasonable, and expressed the view that a specified 
higher basis “would be compensatory and wound afford both the protestants 
and the respondents a fair opportunity to compete for this traffic.” 

Mr. Langdon also refers to other cases which he thinks have been rightly 
decided but for the wrong reasons. He states (p. 559): 

“There have also been numerous decisions wherein the ICC, in the exercise 
of what clearly appears to be a business judgment, has upheld proposed rates 
as not constituting a threat to the competitive balance between competing modes 
of transportation (citing I. & S. No. 6645, Household Machinery—Louisville, Ky., 
to Chicago, Ill., decided by division 2, February 5, 1957).” 

In the case last cited certain railroads proposed to establish a reduced rate 
on washing machines because of motor-truck competition. They introduced 
evidence concerning the level of the rates of the competing motor common 
carriers, which they would not have been permitted to do if the “shall nots” 
had been in effect, and were supported by testimony of a shipper concerning 
the difference under the motor rates considered necessary to meet the motor 
competition. The conclusion of the division was that “the rate proposed 
appears to be compensatory, and no lower than necessary to meet the existing 
competition.” Maintenance of competitive balance was not the controlling 
factor in this decision. 

Mr. Langdon says that “since World War II there have been other decisions 
to the same effect as the Friendship case before mentioned, the described 
effect being as follows: 

“Thus did the ICC reject the lower railroad rates in the interest of competitive 
balance with the trucks. It exercised a business judgment and arrived at the 
eonclusion that under the proposed rates “the great bulk of the traffic would 
be carried by the railroads.” That was enough to condemn them—despite the 
fact that the railroads “for the rail hauls here concerned, * * * have an in- 
herent advantage in cost over motor carriers” (p. 559.) 

The decisions cited in support of this assertion are the following: Pig Tron 
from Rockwood, Tenn., to Chicago and Joliet (297 I. C. C. 260, 298 I. CG. C. 430); 
Tinplate from Fairfield, Ala., to New Orleans (294 I. C. C. 397); Sugar from 
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Atlantic and Gulf Ports to Ohio River Crossings (296 I. C. C. 121) ; and Alcoholic 
Liquors in Official Territory (283 I. C. C. 219). The last-named decision related 
te truck-competitive rail rates. The others were controversies chiefly or prin- 
cipally between rail and water carriers. The question of whether the rail car- 
riers had an inherent advantage over their competitors in cost of service did not 
arise in any of these proceedings. 

In the first, second, and fourth of the above-mentioned decisions, considera- 
tion was given to contentions that proposed reduced rail rates were lower than 
necessary to meet competition, and approval of the rates was withheld on that 
ground. In the second and the fourth the rail carriers were authorized to 
establish reduced rates somewhat higher than they had proposed. In the third 
ease, the right of rail carriers to reduce rates in order to better their com- 
petitive position was recognized “so long as such reductions do not violate any 
provision of existing law” (296 I. C. C. 121, 152). The rail carriers there were 
authorized to establish rates somewhat higher than those proposed, and the 
conclusion of the division that lower rates would be unlawful was in no way 
based on the volume of traffic which might result from the proposal. 

I shall comment briefly also on some other aspects of Mr. Langdon’s testi- 
mony. In placing the blame for what he considers an undesirable situation 
on the Commission’s action under the national transportation policy rather 
than the policy itself, ha concedes that some of its decisions bearing thereon have 
been sound, particularly certain of the earlier ones, but he urges that the Com- 
mission has departed from the principles laid down in those decisions. “H. R. 
5623 (and H. R. 5524),” he says, “will put the ICC back on the right track.” 

The decisions emphasized in this connection are Seatrain Lines, Inc., v. Akron, 
C.¢ Y. Ry. Co., 243 1. C. C. 199), decided in 1940, about 3 months after the effec- 
tive date of the Transportation Act of 1940, and New Automobiles in Interstate 
Commerce (259 I. C. C. 475), decided in 1945. Both proceedings were of more 
than ordinary importance, and the reports have been cited or quoted occasionally 
from time to time in later decisions. The two decisions were not intended to 
lay down broad principles for the settlement of all future controversies. How- 
ever, there have been other more recent cases, not mentioned by Mr. Langdon, 
in which views substantially the same as those stated in the two decisions have 
been expressed. One such decision was Carbon Black, Southwest to United 
States and Canada (298 I. C. C. 721, 726), decided June 25, 1956, in which 
division 2 said: 

“The evidence establishes that the rates under investigation are reasonably 
compensatory. Whether these rates are compelled by the needs of the industry 
or are necessary to forestall barge-line competition are matters over which 
reasonable men may differ. That the rates may attract traffic from the motor 
carriers or compel reductions in the motor-carrier rates is apparent. Carriers 
are at liberty to initiate such rates as they deem wise, and the Commission 
is without power to interfere unless it appears that such rates violate some pro- 
vision of the Interstate Commerce Act. 

“Where, as here, the rates are on a level that is reasonably related to the 
level of the rates applicable on other commodities with similar transportation 
characteristics, and the earnings produced thereby leave no doubt of their com- 
pensatory nature, we do not feel called upon to interfere with the respondents’ 
right to exercise their managerial discretion as to whether these rates are 
desirable to meet the needs of the industry or to forestall competition of other 
“arriers. It is not the duty of any mode of transportation to maintain high 
rates for the sole benefit of another mode of transportation.” 

Another charge by Mr. Langdon is that the Commission’s decisions pertain- 
ing to the national transportation policy have placed a special handicap on the 
rail carriers because of the existence of a considerable amount of unregulated 
transportation. The Commission has not overlooked this element of the problem. 
In Hardware from New Britain to Chicago (298 I. C. C. 515, 517), division 3 
said : 

“In the exercise of their managerial discretion carriers may establish rela- 
tively low rates if required to retain or move traffic, provided that such rates 
are compensatory, do not cast an undue burden upon other traffic, and are not 
competitively unfair or destructive. Moreover, common carriers under regula- 
lion should be allowed more leeway to meet competition of a shipper or consignee 
transporting his own goods than in meeting the competition of another carrier 
for hire [emphasis supplied]. Molasses from New Orleans, La., to Peoria and 
Pekin, Ill. (235 I. C. C. 485, 501), and Empty Containers in W. T. L. and 8S. W. 
Territories (246 I. C. C. 253, 255). 
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The decisions chiefly criticized by Mr. Langdon, it should be noted, involvyeq 
competition between regulated motor and rail carriers. 

We hope that this will serve to assure you and other members of the com. 
mittee that the Commission does not either directly or indirectly attempt to ap 


portion traffic amongst the several modes of transportation subject to its 
jurisdiction. 


Respectfully submitted. 
COMMITTEE ON LEGISLATION, 
OWEN CLARKE, Chairman, 
Rospert W. MINoR. 
The CHarrmMan. The committee will recess until 2 o’clock at which 
time Mr. J. J. King will be the witness. 
(Thereupon, at 12:45 p. m., the committee was recessed, to recon- 
vene at 2 p. m., same day.) 


AFTER RECESS 


Mr. Roperts (presiding). The subcommittee will come to order. 
The next witness is Mr. James J. King, assistant vice president, 
rates and divisions, Akron, Canton & Youngstown Railroad Co. 


STATEMENT OF JAMES J. KING, ASSISTANT VICE PRESIDENT, RATES 


AND DIVISIONS, AKRON, CANTON & YOUNGSTOWN RAILROAD 
CO. 


Mr. Kine. Mr. Chairman and members of the subcommittee, my 
name is James J. King, assistant vice president, rates and Divisions, 
Akron, Canton & Youngstown Railroad Co., with headquarters at 
Akron, Ohio. I appear in support of H. R. 5384. 

At this point because of a witness this morning, Witness Kelly of 
the AAR, I think I should further qualify myself and give additional 
information with respect to our railroad. I have been in the railroad 
business 48 years since 1909. We are members of all the rate agen- 
cies of eastern railroads. In addition to being members of the Ameri- 
can Shortline Railroad Association, we are members of the Associa- 
tion of American Railroads. 

At this point I want to state that if Witness Kelly this morning was 
presumed to have talked for all of the Association of American Rail- 
roads that he was not talking for the A.C. & Y. Later on, after I com- 
plete my statement, I would like to comment on some of Witness 
Kelly’s statements. 

The A. C. & Y. Railroad is 170 miles in length, operating wholl 
within the State of Ohio and handles freight traffic exclusively. The 
railroad is located in the northern part of the State and operates in 
an easterly and westerly direction. The great bulk of its traffic con- 
sists of freight which is moving in interstate commerce. 'The A.C. & Y., 
has physical connections and interchanges carload freight with such 
roads as the following: B. & O., C. & O., D. T. & I., Erie, NYC, NKP, 
and PRR. Akron, Ohio, is 1 one the principal points that the railroad 
serves and 2 of the large rubber companies have plants on its rails. 
Two other large rubber companies, located on other railroads in Akron, 
are served by the A. C. & Y. through reciprocal switching arrange- 
ments. The A. C. & Y. Railroad transports a substantial number of 
carloads of tires from Apron to the automobile companies in the De- 
troit, Mich., area. We are concerned primarily, however, insofar as 
this issue is involved, with traffic where the A. C. & Y. is an interme- 
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diate carrier. That is the area in which we have had difficulties with 
routing problems in the past and which difficulties would be overcome 
in a lar ge degree if the Interstate Commerce Act was amended along 
the lines of H. R. 5384. Approximately one-third of the traffic han- 
died by the A. C. & Y. is so-called overhead traffic, that is traffic where 
the A. C. & Y. acts as an intermediate carrier. 

H. R. 5354 will take the place of the last sentence in paragraph 3 
of section 15 of the existing Interstate Commerce Act, which reads as 
follows: 

If any tariff or schedule canceling any through route or joint rate, fare, 
charge, or classification, without the consent of all carriers party thereto or 
authorization by the Commission, is suspended by the Commission for investiga- 
tion, the burden of proof shall be upon the carrier or carriers proposing such 
cancelation to show that it is consistent with the public interest, without regard 
to the provision of paragraph (4) of this section. 

Under that section, the railroad whose joint rates are threatened 
receives no benefit unless it can persuade the Commission to suspend 
the tariffs which seek to cancel existing joint rates and through routes. 
The principal virtues of H. R. 5384 are that the railroads who desire 
to cancel out joint rates and through routes, many of which have been 
in effect for years, must first obtain the authority of the Commission 
todo so. If under the provisions of H. R. 5384 the Commission de- 
clines to permit the cancellation sought, the matter is thereby ended. 
That would also be more or less true if the Commission authorizes the 

cancellation sought by the trunklines. In either event, the action of 
the Commission will be preceded by a hearing. Under existing law, 
the period of suspension Is 7 months. In other words, where the Com- 
mission suspends a tariff which is designed to cancel joint rates and 
through routes via particular -ailroads, the Commission must decide 
the case on its merits within 7 months. Some cases of this character 
involve several hundred respondent trunklines who act through pub- 
lishing agents. In many instances the respondents are more respon- 
sible than the protesting shippers or short line railroads for the in- 
ability of the Commission to decide the suspension proceeding within 
7 months. It will thus be seen under existing law, the shippers and 
others who will suffer injury from the new tariff or ts iriffs, as well as 
the C ommission, are helpless if for any reason the case cannot be de- 
cided in7 months. This is so because at the end of the 7-month period 
the protested tariffs automatically take effect. The enactment into 
law of H. R. 5384 will automatic ally cure this situation. 

The general impression has been created that tariffs which seek to 

cancel joint rates and through routes are relatively simple matters 
which can be disposed of in a ‘few months if only the Commission and 
the parties will act diligently. The truth is that the cancellation of 
joint rates and through routes which have been in effect for long 
periods of time inv olve economic impacts which are very injurious not 
only to the short lines that are adversely affected, but also to communi- 
ties and shippers. In other words, the economic questions involved in 
these cases are too great to be disposed of in a summary fashion; and 
it should be kept in mind that even where the proponents of a tariff 
who seek to cancel joint rates and through routes are largely respon- 
sible for the delay which may prevent the Commission from dec iding 
the matter in 7 months, the Commission and the opposing parties are 
still helpless under existing law because if the suspension proceeding 
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is not disposed of within 7 months, the protested tariffs take effect 
by the operation of the provisions of the existing law. 

The point I am trying to make is that H. R. 5384 will give greater 
protection to shippers, short-line railroads and also trunkline railroads 
who frequently oppose each other in matters of this kind than can be 
had under the routing provisions of the Interstate Commerce Act as 
they now exist. The. claim, if made by the larger railroads, that if 
H. R. 5384 is enacted they ‘annot cancel through routes or com- 
mercially close such through routes by tariff adjustments without first 
obtaining the author ity of ‘the Commission after a hear ing is an unrea- 
sonable requirement is without merit when consideration is given to 
the economic factors involved. As I have already indicated, where the 
larger railroads attempt to cancel through routes or to commercially 
close such routes by the cancellation of joint rates or other tariff adjust- 
ments, it is not unreasonable to require that such actions by the larger 
railroads, or by any railroad, should not be permitted without first 
obtaining the authority of the Commission. 

In conclusion, I venture to suggest that the committee might very 
well consider the statements of the Interstate Commerce Commission 
with respect to the policy and the requirements of the Interstate Com- 
merce Act which deal with the duty imposed upon railroads as to the 
maintenance of through routes and interchange facilities which were 
made in its decisions in Missouri and Illinois Coal Company v. Illinois 
Central R. R. Co. (22 1. C. C. 39, 46) and in Borough of Edgewater, 
N.J.v. Railroads (280 1. C. C. 121, 134). Inthe Borough of Edgewa- 
ter case it said: 


Ever since the Transportation Act, 1920, it has been the purpose or policy of 
Congress that rates be adjusted and other steps taken to insure adequate, effi- 
cient, and economical transportation for the country. That policy has never 
been regarded as intending that we should accept as the guide transportation 
service which is just barely adequate, or adequate only if needed or desirable 
improvements in services are lost sight of. See McLean Trucking Co. v. United 
States (321 U. S. 67, 78, 81). Rather, that policy seeks affirmatively to build 
up a transportation system prepared to handle promptly all the traffic of the 
country (Dayton-Goose Creek Ry. Co. v. United States 263 U. S. 456, 478). 

Mr. Roserts. Does that conclude your statement ? 

Mr. Kine. I desire now, Mr. Chairman, if I may, to comment on 
some of the statements made by Witness Kelly of the AAR. 

As previously I stated, he started out by stating that he talked with 
the authority of the board of directors of the association. He is not 
talking for the A.C. & Y. We are in favor of the bill. He took an 
opposite position. 

On page 2 of his statement, or let me put it this way, in his state- 
ment, for example, he refers to the 7hompson v. United States decision 
of the Supreme Court and says: 

The test of the existence of a through route is whether the participating 
earriers hold themselves out as offering through transportation service. 

In that particular case, it was assumed that through joint rates 
existed. That was not so. The Interstate Commerce Commission, 
after the Supreme Court had rendered a decision, later filed a memo- 
randum with the Supreme Court which stated that the Commission 
erred in assuming that through routes to Omaha existed with the 
Missouri Pacific and the Burlington. 

Witness Kelly also stated that the enactment into law of 5384 would 
put a premium on the special interests of individual carriers, and 
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would create an administrative logjam so far as the Commission is 
concerned. With all due respect to Mr. Kelly, and we have been 
friends for 35 years, I disagree with him. As I stated before, the 
A. C. & Y. is a member of all the rate agencies of the eastern carriers, 
and in my experience over 35 years in these rate committees, the sit- 
uation he states would not occur, in my opinion. Most of these rout- 
ing situations are handled in the rate agencies. In other words, agree- 
ments are reached and they never reach, and will not in this case in my 
opinion, reach the Commission. In the 35 years of my experience, we 
only had, as I recall, 3 cases that affected the present provisions of the 
act. Two of them were very important routing cases, and the third 
involved movement of grain products from Peoria, Ill., to Baltimore, 
in which three railroads were involved, with the A. C. & Y. as an 
intermediate carrier. 

In that particular case we filed for suspension. We procured sus- 
pension of the rates before the case came to trial. The other two roads 
withdrew the tariffs and filed tariffs to the A. C. & Y. shown in the 
tariff. 

I don’t think creation of the law would create a logjam that Witness 
Kelly stated. 

In appendix A to Witness Kelly’s presentation, he refers to I. & S. 
Docket 5617, Cancellation of Rates and Routes Over the A. C. & Y. 
Railroad, he points out that the Commission found that over certain 
routes embracing the protestant’s lines as intermediate carrier they 
were not shown to be consistent with the public interest, and to result 
in unlawful discrimination between connecting lines. 

That case, of course, involved the A. C.& Y., and Il was the A. C. & Y. 
witness. The fact of the matter is—and I should say that Mr. Kelly 
would probably not know of it—that the A. C. & Y. agreed to specific 
routes. We spelled out 20 routes before the case was closed. The Com- 
mission granted us those 20 routes. 

The language that Mr. Kelly refers to is the language that the Com- 
mission uses in cases of this kind. In other words, they end up by 
saying, “Suspended schedules ordered canceled without prejudice 
to the establishment of specific routes not inconsistent with the views 
herein expressed.” The views expressed by the Commission were our 
views. 

We asked for 20 routes and we got 20 routes. Reference to that case 
is not in order in these proceedings. 

That is all Lhave, Mr. Chairman. 

Mr. Roverts. Mr. Younger. 

Mr. Youncer. Mr. King, I was a little confused this morning my- 
self when Mr. Kelly was speaking for the Association of American 
Railroads, because it was my impression that most of the short-line 
railroads are also members of the association. 

Mr. Kine. Some of them are. I would not say that most of them 
are. Some of them are. 

Mr. Youncer. Isthe Quanah a member? 

Mr. Kine. The Quanah is a member of the Short Line Association. 
I don’t believe they are a member of the AAR. 

Mr. Youncer. He was certainly strong in his favoritism for H. R. 
5384 yesterday when he talked here. 

Mr. Kine. I did not hear you. 

Mr. Youncer. He was advocating H. R. 5384 when he was before 
the committee. 
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Mr. Kine. You bring up something in my own mind now. The 
Quanah, Acme & Pacific witness also stated in his opinion that there 
would be no logjam because most of these routing situations are han- 
dled in the rate committees. They would never reach the Commission. 

Mr. Youncer. There would not be a logjam anyway unless all of 
the trucklines made application to abandon their joint routes and rates, 

Mr. Kina. That is right. We have two routing cases which are 
very, very important, and to that extent there is an exception to the 
rule. 

Mr. Youncer. In other words, if there was any logjam before the 
Commission it would be within the power of the Association of 
American Railroads to stop it. It would be created by them in their 
application. 

Mr. Kina. I would say so. 

Mr. Younecer. It would not be the short lines that would be making 
those applications. 

Mr. Kine. Of course, I am talking in the sense of the short line and 
the class I carrier,too. Weare both. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Roserts. Thank re King. 

The next witness is Mr. C. H. Ware, vice president of the Norfolk 
Southern Railway Co., Nor folk, V a. Mr. Ware. 


STATEMENT OF C. H. WARE, VICE PRESIDENT, TRAFFIC, NORFOLK 
SOUTHERN RAILWAY CO. 


Mr. Ware. My name is C. H. Ware. I am vice president, traflic, 
of the Norfolk Southern Railway Co. My address is Room 227, 
Terminal Building, Norfolk, Va. I have been connected with the 
Norfolk Southern Railway Co. for 37 years, holding various positions 
in the traffic department. 

Right here, Mr. Chairman, I would like to say that the Norfolk 
Southern is a member of the Association of American Railroads. 
It is also a member of the American Shortline Railroad Association. 
Mr. Kelly was not speaking for the Norfolk Southern this morning. 

The geographic location of Norfolk Southern Railway Co., the area 
served, and the importance of its service within that area are br iefly 
described in the appendix hereto. Its gross freight revenues approxi- 
mate $10.5 million a year. 

The purpose of TH. R. 5384 is to amend the last sentence of section 
15 (3) of the Interstate Commerce Act. I am appearing here in sup- 
port of H. R. 5384. If that bill is enacted into law it will afford the 
small railroads substantial protection from the announced policies and 
practices of certain major railroads to cut out the small railroads as 

competitors in handling of traffic. So far as the South is concerned 
these practices date back to 1953, immediately after the Interstate 
Commerce Commission handed down its decision in docket No. 29885, 
adjusting divisions between the northern and southern carriers. Ap- 
parently the largest railroad in the South is seeking to recover from 
the smaller southern railroads a portion of the revenue which it lost 
in that case to the northern carriers, although the smaller railroads in 
the South were likewise adversely affected by the decision of the 
Commission. Other large railroads are now following these practices. 
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The present provisions of the Interstate Commerce Act are not ade- 
quate to protect the small railroads from these practices. These prac- 
tices threaten financial ruin of many of the small railroads in this 
country. If Southern Railway Co., the largest railroad in the South, 
succeeded in fully placing into effect its announced policies, Norfolk 
Southern would lose approximately $2 million in gross freight revenue 
per year, and this would bankrupt my company. 

It is essential to understand the nature of the practices which 
threaten financial ruin to many of the small railroads. I use a sim- 
plified example. 

Let us assume that on present through rates it cost the shipper $400 
to ship a carload of canned goods from New York City to Atlanta, Ga., 
and that the shipper could either (1) route the ship by way of the 
Pennsylvania Railroad to Norfolk, Va., thence Norfolk Southern to 
Charlotte, N. C., and thence Southern Railway Co. to Atlanta, Ga., or 
(2) route the shipment via Pennsylvania Railroad to Potomac Yards, 
Virginia, thence Southern Railway Co. to Atlanta, Ga. The routes are 
competitive with each other. The cost to the shipper is the same over 
either route, and his choice depends on factors other than cost. ‘The 
solicitation opportunity of Norfolk Southern to convince the shipper 
to use route No. 1 is on a parity with the solicitation opportunity of 
Southern Railway Co. to convince the shipper to use route No. 2. 

The major railroad uses various methods to handicap the route of the 
small railroad. In the simple illustration above—the major railroad 
publishes a reduced or a revised rate under which the cost to the shipper 
of sending his carload of canned goods from New York to Atlanta is, 
say, only $350 over route No. 2, but the cost remains $400 if the car 
moves over route No. 1. 

Route No. 1 thereupon becomes commercially closed for obviously 
the shipper will use the route which cost him less money. 

In a situation of this kind the only possible prompt relief the small 
railroad might obtain under the present provisions of the Interstate 
Commerce Acct is to file a petition with the Interstate Commerce Com- 
mission requesting the Commission to suspend the reduced or revised 
rate. The act does not require the Commission to suspend. If the 
Commission does suspend, the shipper is immediately deprived of the 
benefits of the reduced or revised rate all during the period of suspen- 
sion and, even though the small railroad seeks only to keep its route on 
a competitive basis with the route of the major railroad, the small rail- 
road has incurred the ill will of the shipper forever. 

H. R. 5384, if enacted into law, would require the major railroad to 
make the reduced rate applicable over route No. 1 if it made the reduced 
rate applicable over route No. 2, unless it could convince the Interstate 
Commerce Commission that it is not in the public interest to make the 
reduced rate applicable over route No. 1. In noevent would the shipper 
be deprived for any period of time of the benefit of the reduced or 
revised rate. 

Another method used by the major railroads to freeze out the small 
railroad is to republish tariffs, or issue supplements to existing tariffs, 
doing nothing more than eliminating the route of the small railroad. 
The only practical redress a small railroad has under the present pro- 
visions of the Interstate Commerce Act in such case is to file a formal 
complaint with the Interstate Commerce Commission. In such a for- 
mal complaint proceeding the burden of proof rests on the innocent 
party—the small railroad. Worse still, even if the small railroad is 
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eventually successful in the complaint proceeding, it loses the traffic 
all during the time the matter is pending before the Commission, and 
likewise loses valuable contacts with the shipper in the meantime, A 
case now pending before the Commission demonstrates the inadequacy 
of the relief under the complaint proceedings and this is the case. 

A most comprehensive readjustment in rates on paper and related 
articles moving between points in Southern Territory and Official and 
Western Trunk Line Territories became effective during the summer 
of 1955. Before these adjustments became effective, extensive studies 
were made by all the railroads concerned and numerous consultations 
between shippers and the railroads took place. All concerned under- 
stood that the proposed rates would be made applicable over all exist- 
ing routes; however, shortly before the readjusted rates were pub- 
lished, Southern Railway Co., by independent action, issued restric- 
tive routing instructions for its account contrary to this understand- 
ing. This had the effect of eliminating many of the southern railroads 
from participating in this highly competitive traffic. The shippers 
urged the eliminated railroads not to request suspension of the routing 
restrictions for fear the rates would also be suspended and they would 
lose the advantage of the reduced rates during the suspension proceed- 
ings. Honoring the request of the shippers, the railroads whose routes 
were eliminated did not request suspension, but filed a complaint pro- 
ceeding with the Interstate Commerce Commission. 

This complaint was filed on the 27th day of May 1955, and was 
assigned docket No. 31797. Although nearly 2 years have passed, this 
proceeding is still pending before the Commission. In the meantime 
the eliminated railroads have not been able to secure any of this highly 
competitive traffic, and Southern Railway Co., which broke faith with 
all the other railroads, as well as the shippers, has monopolized this 
traffic and will continue to do so until the Commission decides the case. 
Even if the Commission eventually decides the case against Southern 
that will not give the small railroads the traffic they have lost in the 
meanwhile nor any money recovery right against Southern. Also, if 
the small railroads are successful in this litigation Southern will no 
doubt try to reverse the Commission by court action. This controversy 
may run on for another 2 years during which the small railroads will 
continue to lose this traffic. 

Under H. R. 5384, if enacted into law, any railroad which sought 
to eliminate the route of another railroad without its consent would be 
required first to convince the Interstate Commerce Commission that 
it was in the public interest for that route to be so eliminated. 

Whatever method the major railroad uses it has nothing to lose and 
all to gain. An executive of the company wires or writes a letter to 
its publishing agent. The only expense incurred is incident to the 
tariff publication. It already has a large highly trained legal staff 
ready and willing to litigate a suspension case or a complaint case before 
the Commission. On the other hand, the small railroad has all to lose 
and nothing to gain. It has to work up data and file a petition with 
the Interstate Commerce Commission and frequently is forced to em- 
ploy outside commerce counsel to handle the litigation for it. 

If H. R. 5384 becomes law the burden of showing that it is in the 
public interest to eliminate its small competitor will rest on the major 
railroad, That isthe only fundamental change that would result from 
this bill, but it is an extremely important one to the small railroads. I 
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fully believe that this bill, if enacted into law, will in great measure 
relieve the Interstate Commerce Commission from extensive litigation 
in the future. Certain it is that unless the major railroad believes it 
has a very good case it will not seek authority of the Commission to 
eliminate its smaller competitor. 

Thus far I have dealt only with the problem from the point of 
view of the adverse effect on the small railroads. The routes which 
some major railroads are seeking to commercially close by the methods 
I have discussed would deprive the shipping public of a choice of 
routes over which to send their traffic and the selection of the route 
best suited to their needs; routes, which in many instances, afford the 
shipper privileges of stopping in transit for partial unloading or to 
complete loading, or for milling or other transit services now avail- 
able. The public is vitally interested in having available to it as 
many competitive routes as possible. This vital interest is rec¢ ognized 
by the Interstate Commerce Act. Paragraph (4) of section I of 
the act rates, in part, as follows: 

It shall be the duty of every common carrier subject to this part * * * to 
establish reasonable through routes with other such carriers and just and 
reasonable rates, fares, charges, and classifications applicable thereto; * * * 

This provision has been in the act for many years, but standing 
alone this mandate lacks vitality. H. R. 5384 would implement this 
provision and prevent, without Interstate Commerce Commission 
approval, the cancellation of through routes already in existence. 

Appendix to my statement reads as follows: 

The Norfolk Southern Railway operates approximately 604 miles of first 
main line track in the States of Virginia and North Carolina. Approximately 
90 percent of its mileage is in the State of North Carolina. Norfolk Southern 
is a relatively small railroad, but fulfills an important public need. 

The Norfolk Southern connects directly at Norfolk, Va., with the Pennsylvania 
Railroad, the Norfolk & Western Railway, and the Virginian Railway, and 
connects with five other railroads at Norfolk, Va., through the Norfolk & Ports- 
mouth Belt Line Railroad. It extends from Norfolk, Va., its northern terminus, 
in a southwesterly direction to Charlotte, N. C. The main line distance is 
379 miles where it connects directly with the Southern Railway and the Seaboard 
Air Line Railroad. The Norfolk Southern has branch lines extending to Aber- 
deen, N. C., Fayetteville, N. C., Durham, N. C., New Bern, N. C., Belhaven, N. C., 
Virginia Beac h, Va., and Shelton, Va. 

It serves all of the military installations in the Norfolk district through 
switching connections, and serves exclusively the naval air station at Oceana, Va., 
the Fleet Air Defense Training Center, Dam Neck, Va., naval amphibious base, 
Shelton, Va., naval auxiliary air station, Edenton, N. C., United States naval 
air facilities at Elizabeth City, N. C., and the Fentress Auxiliary Airfield, 
Fentress, Va. 

The Norfolk Southern also forms part of an important route serving the 
United States Army installation at Fort Bragg, N. C., and forms part of the 
most important route serving the United States Marine Corps base at Cherry 
Point, N. C. 

The Cuatrman. Thank you very much, Mr. Ware. 

Are there any questions 4 

Mr. Roserrs. Mr. Ware, in the two examples that you gave of what 
happens in this situation, do you imply that there is any understand- 
ing that the big roads seem to reach whereby these through routes are 
sometimes canceled, or does it just seem to happen th: 1t Ww ay ¢ 

Mr. Ware. I don’t think there is any understanding between the 
large railroads or any collusion between the large railroads to cancel 
out the routes of the smaller railroads. But the larger railroads indi- 
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vidually do make a practice of canceling out the smaller railroads’ 
routes. 

Mr. Roserrs. What you are saying is that under the present pro- 
cedure when you attempt to do something about it in the form of a 
protest that you invariably incur the wrath of a shipper. 

Mr. Ware. Yes, sir. 

Mr. Rozerts. And perhaps make a lifetime enemy of him. 

Mr. Warr. Yes, sir. 

Mr. Rosrrrs. This change in the procedure would more or less shift 
the burden of proof to the big carriers so that in the event they attempt 
to cancel a through route, they have got to make out a case prima facie 
that would stand up and show that it is in the public interest that this 
be done ? 

Mr. Ware. Yes, sir. 

Mr. Roserts. I am not familiar enough with the practice before the 
ICC to know, but I was wondering, what are some of the factors that 
they have to show that it will be consistent with the public interest 

Mr. Ware. They would have to show that the routes are not being 
used, I think, because certainly if the routes are being used at the ship- 
pers’ selection it is evident that it is a public convenience and necessity. 
If a large quantity of traffic is moving over those routes it is perfectly 
plain that the routes are in the public interest. 

Mr. Roserts. How much is the lower cost a consideration ? 

Mr. Ware. Any reduction, in my opinion, one route versus another 
route, commercially closes the route. In other words, as little as 1 
cent a hundred pounds will very often close the route commercially. 
Obviously a shipper is not going to pay $3 or $4 a car, much less $50 
more to ship over a short line or a route formed partly by a short line, 
if he can ship it cheaper over a longer line that has canceled out the 
short line’s competitive route. 

Mr. Roserrs. Thank you. That is all, Mr. Chairman. 

The CuHatrman. Mr. Hale. 

Mr. Hate. I have no questions. 

The Cuatrman. Mr. Younger. 

Mr. Youncer. I have just one question. You say you are a member 
of the American Railroad Association ? 

Mr. Ware. Yes. 

Mr. Youncer. I believe Congressman Porter Hardy is your Con- 
gressman. 

Mr. Ware. Yes, sir. I know Congressman Hardy very well. 

Mr. Youncer. He spoke to me and paid a very high compliment to 
you. 

Mr. Ware. Thank you very much. 

Mr. Youncer. You are very well represented. That is all, Mr. 
Chairman. 

The Cuatrman. As I understand the Interstate Commerce Commis- 
sion has the authority under the law to correct whatever inequity there 
might exist. 

Mr. Ware. Yes, sir. May I elaborate a little? 

The CHarrman. Yes. 

Mr. Ware. In the early part of 1955, the Southern Railway filed a 

roposal with the Southern Freight Association eliminating the Nor- 
fol Southern’s route on the ground limestone from Mascot in Jeffer- 
son City, Tenn., to Carolina and eastern Virginia railroad stations. 
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The Norfolk Southern filed a petition for suspension. The Commis- 
sion did not suspend. 

Then they eliminated Norfolk Southern’s route on newsprint paper 
from Calhoun, Tenn., to Durham and Raleigh, N. C. The Norfolk 
Southern asked for a suspension. The suspension board did not sus- 
pend. 

The Southern’s argument usually is that so long as the Commission 
does not have authority to short haul a carrier under section 15.4, it 
has no authority to prevent a railroad from canceling a route which 
it voluntarily established itself. Having filed these two cases, and we 
lost the cases—we did not get the suspensions—Southern then became 
very obstreperous indeed. They filed a proposal to cancel the Norfolk 
Southern’s route on all traffic in connection with the Southern Railway 
to and from Atlantic and east Carolina stations, and both of the 
Moorehead stations. Those routes date back to 1920 when the Norfolk 
Southern and the Southern Railway entered into a joint routing agree- 
ment. The Southern filed supplements canceling at 1 time 109 tariffs 
containing routes of the Norfolk Southern. That involved hundreds 
of commodities and thousands of rates. 

We didn’t in that case ask for suspension. We went to the Superior 
Court of North Carolina and got an injunction against them. We stil] 
have a temporary restraining order against them in connection with 
that matter. 

Let me say one thing further, if I may, Mr. Chairman. If the 
Southern had succeeded in that one case, it would have cost the Nor- 
folk Southern in the neighborhood of $60,000 a year. We just felt 
that was too uncertain as to whether or not the Commission would 
suspend the cancellation of those routes so we decided to use the court 
method in that case. 

The CratrmMan. But the fact still remains that under the broad gen- 
eral authority of the Interstate Commerce Commission and under 
present law, it has the authority to act if it so determined. 

Mr. Ware. Yes, sir. 

The Cratrman. You have this case that you referred to in your 
State before the Interstate Commerce Commission and your complaint 
is that you cannot get a decision on it. 

Mr. Ware. Yes, sir. 

The Cuatrman. Thank you very much. 

Mr. Ware. Thank you, sir. 

The Cuarrman. May I inquire if Mr. Autry is present? 

Mr. Hoop. Mr. Autry plans to come back next week. He has gone 
to Chattanooga. 

The CuatrmMan. Very well. He was on the list yesterday and we 
could not get to him. 

I understand Mr. O. J. Capps is the next witness. 

Mr. Capps, will you identify yourself for the record ? 


STATEMENT OF 0. J. CAPPS, FREIGHT TRAFFIC MANAGER, 
GEORGIA & FLORIDA RAILROAD 
Mr. Carrs. My name is O. J. Capps, of Augusta, Ga. I am freight 
traffic manager of the Georgia & Florida Railroad, and appear in 
support of H. R. 5384. 
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I would like to state at this point that my company is also a member 
of the AAR, and that Mr. Kelly was not speaking for my line this 
morning, when he spoke on this bill. 

I attach a map copied from the Official Railway Guide which shows 
the lines of the Georgia & Florida Railroad, designated as exhibit 
No. 1. 

Will you please refer to the bottom of the page and look at that line. 
The heavy black line represents the G. & F. and extends from Green- 
wood, S. C. on the north to Valdosta, Ga., on the south, approximately 
280 miles of main line with branches. The red lines represent the 
Southern Railway System. You will observe that we connect with it 
at six different points: Greenwood, S. C., Augusta, Ga., Hazelhurst, 
Ga., Valdosta, Ga., and Adell, Ga. 

Right at the extreme bottom of the map, shown in blue, is the Live 
Oak, Perry & Gulf Railroad, and on that I have indicated a station 
by the name of Foley, Fla., which will be referred to in this testimony. 

The Georgia & Florida is longer than the average short line rail- 
road as we operate some 330 miles, but, in prac tically all other char- 
acteristics we are a short line in traffic volume and revenues. Indeed, 
the Georgia & Florida was formed by combining a number of short 
logging or lumber lines on which most of the timber had been cut 
off, but the public wanted the continuance of railroad service. 

The territory we serve is growing steadily but we could not continue 
to exist without participating in through overhead traffic, and any move 
by our connections to restrict routing in connection with the Georgia 
& Florida is perilous to us, and the general adoption of such a policy 
would destroy us. Therefore, we look with great alarm upon the 
moves of the Southern Railway to eliminate our line from participa- 
tion with them in through routes. 

We have had some particularly alarming experiences in connection 
with traffic to and from a large paper or pulp mill recently established 
at Foley, Fla., said to represent an investment of more than $25 mil- 
lion. F oley i is a station on the Live Oak, Perry & Gulf Railroad which 
is a short line serving a territory to and from which we have in the 
past handled considerable traffic. When we heard about this big 
plant being located at Foley, we hoped it would result in consider: able 
traffic for us, but the Southern Railway System, by one of its subsidi- 
aries, the Georgia Southern & Florida moved in to ac quire the L. O. P. 
& P., together with the South Georgia Railway. Then the G.S. & F. 
applied to the Interstate Commerce Commission for formal authority 
to acquire these two short lines, we intervened in that proceeding, 
Finance Docket 18249, for the purpose of protecting our long existing 
routes. 

To meet our objection the Southern Railway Lines assured us that 
our participation in through routes and joint rates would be continued, 
and indeed they entered into a stipulation to that effect which was 
incorporated in the record, a copy of which is attached as exhibit No. 2. 
The Interstate Commerce Commission permitted the Georgia Southern 
& Florida to acquire the L. O. P. & G. and South Georgia Railway only 
upon condition that our participation in through routes — joint rates 
would be continued not only in connection with the G. S. & F. but 
also in connection with all Southern Railway System Fitek effective 
from the date the application was filed on August 7, 1953. 
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Excerpts from the Commission’s order in Finance Docket 18249, 
decided July 13, 1954, are attached as exhibit No. 3 for convenient 
reference. 

Subsequent to the filing of the application on August 7, 1953 and 
even before the Commission’s decision on July 13, 195 54, the Southern 
began restricting a number of rates and routes to and from South 
Georgia Railway and Live Oak, Perry & Gulf Railroad stations, 
against the G. & F. The restricted routes were published during 
that period and have not been restored by the Southern, although 
such action is strictly in violation of the Commission’s findings and 
order, and also in violation of the stipulation with the G. & F. as 
shown in exhibit No. 2. 

Despite its assurances to us, the stipulation it signed, and the con- 
dition imposed by the Interstate Commerce Commission, the Southern 
Railway Sy stem has nevertheless since proceeded persistently with 
efforts to restrict us from participation in through routes and joint 
rates. To resist this continued aggression has been and is a heavy 
burden to us, and while the Interstate Commerce Commission has sus- 
tained our protests we should not be burdened with litigation to keep 
us from being closed out of routes. 

To illustrate the need for protection from unfair aggression in- 
jurious to the public interest I would like to briefly describe some of 
those battles, viz: 

As an example, I. and S. Docket 6392 involved salt cake, in carloads, 
minimum 100,000 pounds, from Bessemer City, N. C., to Foley, Fla. It 
was proposed to establish a rate of 40 cents per 100 pounds on salt cake 
to alternate with a class rate of 53 cents per 100 pounds, minimum 
weight 40,000 pounds. 

A mathematical computation will show that if a shipment weighed 
over 75,472 pounds, the charges would be cheaper at a commodity - rate 
of 40 cents per 100 pounds than at a class rate of 53 cents per 100 
pounds. It is customary for this commodity to be shipped in quan- 
tities of 100,000 pounds or more and the rates on this commodity to 
other similar mills in the Southeast move in such quantities. It 
therefore meant that if the 40-cent rate was established the traffic 
would move on this rate instead of the 53-cent class rate because of 
lower charges. 

Bessemer City, N. C., is located on the Southern Railway and it 
restricted the proposed 40-cent rate to apply only via the Southern 
Railway System and Live Oak, Perry & Gulf Railroad and contended 
that this rate and route did not supersede the higher class rate since 
it alternated with same. 

In the original decision, decided November 17, 1955, with 3 Com- 
missioners participating, it was dec ided 2 to 1 that the lower ¢ ommodity 
‘ate of 40 cents per 100 pounds did not supersede the higher class 
rate of 53 cents per 100 pounds, but in further reconsideration by the 
entire Commission it was decided June 4, 1956, that the lower 40-cent 

rate and route attached thereto did supersede the class rate and routes 
and the publication was ordered canceled. 

While the class rate and routes from Bessemer City, N. C., to Foley, 
Fla., may not have been technically closed insofar as the tariff publica- 
tion was concerned, these class rate routes would have been commerci- 
ally closed because the charges would have been higher than on the 
basis of the proposed commodity rate of 40 cents per 100 pounds, 
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on shipments weighing in excess of 75,472 pounds, and the traffic would 
not have moved via the class rate routes, thus depriving the G. & F. of 
an opportunity to participate in handling any of this traffic. 

I. and S. docket 6430 involved the publication of reduced rates, 
and routes restricted to the Southern Railway system-L. O. P. & G. 
on clay, in carloads, from a group of South Carolina points just north 
of Augusta, Ga., to Live Oak, Fla., on the L. O. P. & G., which 
rates were scheduled to become effective June 30, 1955, long after the 
Commission’s order in finance docket 18249 on July 13, 1954. The 
Southern attempted to do this even though in some instances the dis- 
tance via the Southern-L. O. P. & G. was twice the distance via routes 
involving the G. & F,. The G. & F. protested the publication, and 
the Southern apparently realized the absurdity of same and withdrew 
the publication. This action left the shipper and receiver without 
commodity rates, and shows to what extremes some carriers will 
resort. 

I. & S. 6467 involved publication of reduced rates and restrictive 
routes on sodium, in tank cars, from Evans City, Ala., and Canton, 
N. C., to Foley, Fla., scheduled to become effective September 12; 
1955. The Southern proposals, filed through the Southern Freight 
Association, stated in part that— 

* * * there is no specific point-to-point commodity rate now in effect, and our 
suggested rates will supersede the present class basis. 

The G. & F. participated in the class rate routes, but again the 
Southern attempted to restrict the proposed reduced rates to the 
Southern-L. O. P. & G. routes although it had specifically agreed in 
the stipulation in finance docket 18249 (see exhibit No. 2) that— 

* * * it is agreed that where present rates are superseded by some other type 
of rate or rates that the same routes will be continued in connection with the 
revised rate or rates as were in effect in connection with the superseded rates. 

The G. & F. protested the restrictive routing; suspension was 
granted, and on January 2, 1957, the Commission ordered the schedules 
ranceled. 

I. & S. 6622 concerns the publication of a specific commodity rate on 
woodpulp, in carloads, from Foley, Fla., to Pisgah Forest, N. C., a 
point of the Southern north and a little west of Augusta, Ga., and 
Spartanburg, S. C. This was another Southern proposal in which 
they proposed to restrict routes to L. O. P. & G.-Southern and stated 
that “present rates will have no application,” meaning that the pro- 
posed rate will supplant or supersede the present rates in violation of 
Southern’s agreement with G. & F. and in violation of order of the 
Commission in finance docket 18249. This publication was also pro- 
tested by the G. & F., was suspended by the Commission, and hearing 
has now been postponed until June 5, 1957. 

The closing of routes with G. & F. to and from L. O. P. & G. and 
former South Georgia Railway (now G. S. & F.) stations is by no 
means all that is involved. Almost daily the Southern is closing routes 
on all types of traffic to and from all parts of the country with the 
Georgia & Florida and many other railroads. We have to be extremely 
watchful to catch these aggressions, and sometimes we let them get 
by if the loss to us is not too great, because we do not want to load the 
Commission down with so many protests, but the aggregate effect is 
seriously adverse to the public interest in competitive service and the 
maintenance of good transportation, especially as other big systems are 
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likely to retaliate in a routing war. Thus we need relief and the 
public needs protection from these ill-advised and monopolistic ag- 
gressions. 

The Cuatrman. Thank you very much, Mr. Capps. 

Are there any questions ¢ 

Mr. Roserrs. I have no questions. 

The Cuatrman. Mr. Flynt. 

Mr. Fiynv. Mr. Capps, I just want to welcome you, as a fellow 
Georgian, to this committee. Iam sorry I was delayed this afternoon. 
I appreciate the comments which you have brought before the com- 
mittee at this time. 

Mr. Carrs. Thank you. 

The Cuarrman. Are there any other questions? If not, we thank 
you again, Mr. Capps. Your exhibits will be filed with the com- 
mittee. 

Mr. Carrs. Thank you. 

The CuHatrman. May I inquire if we have anyone — today 
who must leave the city, and will not be able, or it would be most incon- 
venient for them if they were to come back next week ? 

(There was no response. ) 

The Cuarrman. I guess no one is anxious to testify. 

Is there anyone else here who is interested in this bill, H. R. 5384, 
and desires to testify regarding the question ? 

Mr. Hoop. I suggest you would hear Mr. Hitt, who represents three 
lines having an interest in the bill. 

The Cuarrman. Mr. Hitt, will you come forward, please ? 

Mr. Hirr. Mr. Chairman, I have a statement here which I think will 
shorten things up if I read it, with some attachments. 

The Cramman. Very well, Mr. Hitt. Identify yourself for the 
record. 


STATEMENT OF MOULTRIE HITT, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Hirr. My name is Moultrie Hitt. Iam an attorney and prac- 
titioner before the ICC. My background is that of a railroadman. 
[have had many years of experience in railroad work until I began the 
practice of law. My office is here in Washington. I represent a num- 
ber of short-line railroads. I have handled a number of these sus- 
pension cases, cases in which short lines have protested the proposed 
restriction of routing, and protests have been filed with the Commis- 
sion and the proceedings have gone on before the Commission and in 
most cases the Commission has ordered the tariff suspended. 

I would first like to file a written statement in connection with this 
same subject, which I filed on June 30, 1956, with the then chairman 
of this committee and its technical staff. The technical staff has that 
in its possession, but I think it might be well to reproduce that in con- 
nection with these proceedings. I won’t undertake to read it. That 
is too lengthy. 

The Cnamrman. Which one of these are you referring to now? 

Mr. IIirrr. The second attachment. The statement entitled, “State- 
ment of Moultrie Hitt, commerce attorney for Gainesville Midland 
Railroad Co., Georgia & Florida Railroad, Tennessee, Alabama & 
Georgia Railway Co., concerning the public interest in preserving 
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reasonable through routes and joint rates in connection with the short- 
line railroads.” 

The CuarrmMan. Isthis the statement that was included in the record 
last year ? 

Mr. Hirr. No; it was not. 

The CuarrMan. Very well; it will be received. 

(The statement follows :) 


STATEMENT OF MOULTRIE Hirt, COMMERCE ATTORNEY FOR GAINESVILLE MIDLAND 
RarrRoaD Co., Georcia & FLoRmDA RAILROAD, TENNESSEE, ALABAMA & GEORGIA 
Rairtway Co., CONCERNING THE PUBLIC INTEREST IN PRESERVING REASONABLE 
THROUGH ROUTES AND JOINT RATES IN CONNECTION WITH SHORT LINE RAILROADS 


My name is Moultrie Hitt, and my address is 718 Southern Building, 15th and 
H Streets NW., Washington 5, D.C. 

Am an attorney at law and a member of the bar of the courts of the District 
of Columbia, and the Supreme Court of the United States; and am a lawyer 
practitioner before the Interstate Commerce Commission. 

Before becoming an attorney at law I had many years of railroad service 
in the executive and managerial departments of three class I steam common 
‘arrier railroads, and as secretary of the General Managers Association of the 
Southwest, and in creating and aiding in the conduct of the Short Line Railroad 
Association of the Southeast, which later became the American Short Line Rail- 
road Association. 

Am familiar with the history of the Interstate Commerce Act, especially as 
amended by the Transportation Acts of 1920 and 1940, especially in respect to the 
relation of the national transportation policy to short line railroads. 

Most of my clients have been, and are, independent short line railroads, who I 
represent in connection with matters before the Interstate Commerce Commission, 

This statement is addressed to the proposition that additional legislation is im- 
peratively needed in order to call an effective halt to the ill-advised cancella- 
tion of through routes and joint rates presently in progress by the Southern 
Railway system lines as an example. 

The Southern Railway contends that in most instances the present limita- 
tions in paragraph 4 of section 15 cannot prevent the cancellation of through 
routes and joint rates which do not afford it its long haul. That contention 
seems unsound in the light of the decision in U. S. v. Great Northern (3438 U.S. 
562), which holds that the limitations in paragraph 4 apply only when the 
Commission is acting under paragraph 8 to establish new through routes and 
joint rates, but that contention should be set at rest by an appropriate amend- 
ment or amendments removing the limitations on the power of the Commission 
to require the establishment of reasonable new through routes and joint rates, 
as well as to prevent the cancellation of such routes which presently exist. 

The particular language which is italicized in the following quotation from 
the presently existing paragraph 4 of section 15 should be excised : 

(4) In establishing any such through route the Commission shall not (except 
as provided in section 8, and except where one of the carriers is a water line) 
require any carrier by railroad, without its consent, to embrace in such route 
substantially less than the entire length of its railroad and of any intermediate 
railroad operated in conjunction and under a common management or control 
therewith, which lies between the termini of such proposed through route, (a) 
unless such inclusion of lines would make the through route unreasonably long 
as compared with another practicable through route which could otherwise be 
established, or (b) unless the Commission finds that the through route proposed 
to be established is needed in order to provide adequate, and more efficient or 
more economic transportation: Provided, however, That in prescribing through 
routes the Commission shall, so far as consistent with the public interest, and 
subject to the foregoing limitations in clauses (a) and (b), give reasonable pref- 
erence to the carrier by railroad which originates the traffic. No through route 
and joint rates applicable thereto shall be established by the Commission for the 
purpose of assisting any carrier that would participate therein to meet its finan- 
cial needs. In time of shortage of equipment, congestion of traffic, or other 
emergency declared by the Commission, it may (either upon complaint or upon 
its own initiative without complaint, at once, if it so orders, without answer 
or other formal pleadings by the interested carrier or carriers, and with or with- 
out notice, hearing, or the making or filing of a report, according as the Commis- 





ND 
IA 
LE 


nd 


ict 


ice 
on 
he 
ad 
Lil- 


as 
he 


on. 
m- 
la- 
rn 


ta- 
igh 
ion 

S. 
the 
ind 
nd- 
ion 


Les, 
om 


ept 
ne) 
ute 
ate 
trol 
(a) 
Ong 
_ be 
sed 
or 
wah 
and 
ref- 
ute 
the 
I nN- 
her 
pon 
wer 
ith- 
nis- 


SURFACE TRANSPORTATION 241 


sion may determine) establish temporarily such through routes as in its opinion 
are necessary or desirable in the public interest. 

The said excision from paragraph 4 of section 15 is substantially the same as 
has heretofore been recommended by the late Joseph B. Eastman as Federal 
Coordinator of Transportation and, repeatedly, by the Interstate Commerce Com- 
mission. 

In connection with this statement I want to show some examples with which 
I am familiar as commerce attorney for three short line railroads which are 
presently the victims of aggression by the great Southern Railway system with 
more than 7,500 miles of main track. These three short lines must continue to 
be participants in through routes and competitive joint rates in order to continue 
to efficiently serve the public convenience and necessity. Briefly summarized, 
the public convenience and necessity. Briefly summarized, the salient facts in 
these examples are as follows: 

(1) The Gainesville Midland Railroad Co., operates some 42 miles of main 
line between Athens, Ga., and Gainesville, Ga. The region between these points 
is dependent upon it for railroad transportation (Gainesville Midland RR Com- 
pany Acquisition and Operation, 221 I. C. C. 1; and investigation and suspen- 
sion 6089, 241 I. C. C. 253, 256). 

Gainesville, Ga., the most important community to the Gainesville Midland, 
is an important commercial business and industrial community and is a trading 
center for north Georgia. It is served by both the Southern Railway and the 
Gainesville Midland Railroad. 

When the Gainesville Midland Railroad was in receivership undergoing re- 
organization the Southern Railway, cognizant of its public convenience and 
necessity and pursuant to its then enlightened traffic policy, voluntarily helped 
to preserve this short line by opening to it participation in through routes and 
joint rates. Recently, however, the Southern Railway has reversed that policy, 
and to close such routes has filed new tariff schedules which do not include the 
Gainesville Midland as a participant in through routes and competitive joint 
rates. 

In justification of its change of policy the Southern Railway makes general 
contention that economy and efficiency require that the traffic it handles be con- 
centrated in channels which will yield it the longest hauls and greatest revenue, 
regardless of the adverse effect upon the Gainesville Midland. It is upon that 
theory that the Southern Railway has attempted, for example, to close routes 
against participation by the Gainesville Midland on traffic from a paper mill 
located at Mead, Ga., near Macon. That mill is directly served by both the Cen- 
tral of Georgia and the Southern Railway, and it customarily divides its outbound 
traffic between these two originating lines. 

The Southern Railway’s share is not here involved. 

The traffic which is involved by the closing of rontes is that part of the Central 
of Georgia’s share, which Central share is routed via the Gainesville Midland 
Railroad and thence via Gainesville and the Southern Railway. 

The Central has other outlets and is not dependent on the routes through 
Gainesville, hence the futility of closing the route through Gainesville in order 
for the Southern Railway to take part of the Central’s fair share of this paper 
traffic obviously does not make sense. 

Therefore, as anyone can see, for the Southern to inflict loss on itself is such 
poor traffic management that it indicates that the real purpose is to help break 
down, and eventually get rid of, the Gainesville Midland as a competitor at the 
important Gainesville trading center. 

And, even if it was a good cold traffic policy to make the sacrifice in order to 
tear down a competitor for business at Gainesville, it clearly would not be 
consistent with the public interest to hamper, or destroy, a short line carrier 
which is substantially indispensable to the other communities it serves, especially 
when the Transportation Act of 1920 made it clear that the fact that it was the na- 
tional policy to foster adequate transportation service for the public. (New Eng- 
land Divisions case, 261 U. 8S. 194, 195; Dayton Goose Creek R. Co. v. U. 8. 263 
U. S. 475, 478; and cited in U. S. v. Great Northern, 343 U. 8S. 562, 576.) 

(2) The Georgia & Florida Railroad, also a public convenience and necessity, 
operates some 335 miles of main line, serving a predominantly agricultural area 
between Greenwood, S. C., via Augusta and across the State of Georgia to 
Valdosta, Ga. The immediate object of Southern Railway’s recent attacks on 
the Georgian & Florida have been intended to curtail the competition of the 
Georgia & Florida Railroad for traffic to and from a large woodpulp plant re- 
cently established at Foley, Fla. Foley is a station on the Live Oak, Perry & 
Gulf Railroad, a short line which the Commission recently permitted Southern 
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Railway system to acquire, but only upon the condition that through routes 
and joint rates would continue to be maintained in connection with the Georgia 
& Florida Railroad. 

In I. and 8. 6892, Salt Cake-Bessemer City, N. C., to Foley, Fla., decided June 4, 
1956, speaking of the “trickiness” of the method employed by the Southern to 
close the routes against the Georgia & Florida, the Commission said: 

“The 40-cent rate and route would circumvent an expressed condition attached 
to the approval of an application to control lines connecting with the protestant 
in this proceeding and other carriers. That condition was designed to protect 
the interest of the intermediate carriers, aS well as the public interest in the 
continued operation of the latter lines. It may not be circumvented in the manner 
attempted by the respondents.” 

(3) The Tennessee, Alabama & Georgia Railroad Company, another public 
convenience and necessity, operates 92 miles of main line between Chattanooga, 
Tenn., and Gadsden, Ala. 

In this instance the Southern Railway system lines proposed restrictions before 
the Southern Freight Association in proposal No. 25148 on January 17, 1955, as 
follows: 


“9. NOTIFICATION TO THE PUBLIC OF SUGGESTED CHANGE 


“It is proposed to amend all rate tariffs by the inclusion therein of a note which 
will prevent movement of traffic via the T. A. & G. Ry. as an intermediate line 
haul carrier between the Southern Railway system lines, and between Southern 
Railway system lines, on the one hand, and direct connections of Southern 
Railway system lines, on the other.” 

All the other lines voted down this proposal, but nevertheless the Southern 
Railway system lines, defying disapproval of its proposal by the general commit- 
tee of the Southern Freight Association, gave independent notice (announcement 
No. A-1889, file 40-SA 21471, Mar, 29, 1955) that it would amend its tariffs by 
adding thereto a provision that— 

“The AGS Railroad, C. N. O. & T. P. Railway and/or Southern Railway will 
not participate in any through routes formed in part by the T. A. & G. Railway 
as an intermediate line haul carrier between the following lines (see note) : 


AGS and Central of Georgia C.N.0.&T. P. and L. & N. 

AGS and C.N.0.& T.P. Cc. N. O. & T. P. and N. C. & St. L. 
AGS and LL & N. Southern and L, & N. 

AGS and N.C. & St. L. Southern and N.C. & St. L. 


AGS and Southern 


“All such through routes are hereby expressly declared to be closed * * *.” 

This notice was followed by a massive onslaught of new tariff schedules re- 
stricting such routing, which tariffs were duly protested and are suspended and 
an investigation is now in process. 

The average yearly gross revenue derived by the T. A. & G. Railroad from 
participating with the Southern Railway system lines as an intermediate carrier 
is some $71,533. The loss of this $71,533 of yearly average gross revenue is in 
sharp contrast with the fact that its average total yearly net income was only 
$172,321. 

Since its organization October 27, 1887, the Tennessee, Alabama & Georgia 
Railway has suffered three receiverships. Since the last receivership the prop- 
erty has undergone reconstruction to bring it up to the standards required to 
operate an efficient railroad largely due to its increased participation in through 
traffic. 

Although this overhead traffic is of relatively little importance to the Southern 
Railway, it is needed by this protestant to maintain its good service to its local 
territory, and in order to provide the public with effective competition on through 
traffic. 

HISTORICAL BACKGROUND 


If the present atavistic policy of the Southern Railway system sets an example 
which other systems would follow, Congress may be again confronted with the 
same sort of cannibalistic conditions which endangered the public interest served 
by short-line railroads, which it sought to curb by the Transportation Act of 
1920. Therefore, it will be appropriate to take a look at that background: 

In the earliest period of railroad development the railroads were generally all 
short lines and the general traffic volume was light and largely of a local 
character. 
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The development of most of the larger railroad systems has been by a process 
of combining together a considerable number of short lines. The Pennsylvania 
Railroad is said to be made up of a combination of some 500 smaller railroads, 
and the largest system in the South, the Southern Railway, was also formed from 
a combination of several hundred smaller railroads. All short-line railroads, 
however, have not been included in large systems. 

The particular type of short line with which this is illustrated in this state- 
ment is concerned are the so-called short-line general-purpose community rail- 
roads of varying lengths, mostly under 100 miles. 

At the outset of the First World War the condition of the railroad industry had 
become so difficult that it became necessary for the Government to take same over 
for operation by the United States Railroad Administration. At that period the 
position of the independent short-line general-purpose community railroads also 
was precarious. While some trunklines cherished some of these short lines for 
their “feeder” value, there also developed an adverse school of thought among 
some efficiency theorists that trunk roads would be better off economically if 
short lines had never been built. On that theory most short lines were abandoned 
by the Railroad Administration to “swim or sink” alone as best they could. That 
cavalier treatment by the United States Railroad Administration was supported 
by assertions that to retain them would be like “taking cripples into the Army,” 
and that their rails could now be taken up and be sent to France to help win the 
war. 

That theory led to so many overt acts detrimental to short line general pur- 
pose community railroads by trunk roads officials in the Railroad Administra- 
tion that the welfare of the public served by them was seriously threatened. 
That situation was made known to Congress when Congress had under consid- 
eration the return of railroads to private ownership, and the problem of the 
weak and short line railroads was uppermost in the enactment of the Trans- 
portation Act of 1920, by which Congress initiated a new policy of fostering 
care and guardianship for the railroad industry. 

Among other things the Transportation Act of 1920 by section 208 (a) put a 
summary stop to some of the same sort of abuse then being perpetrated against 
the short lines as is now being attempted by the Southern Railway by the fol- 
lowing provisions: 

“(a) All rates, fares, and charges, and all classifications, regulations, and 
practices, in any wise changing, affecting, or determining, any part of the aggre- 
gate of rates, fares, or charges, or the value of the service rendered, which on 
February 29, 1920, are in effect on the lines of carriers subject to the Interstate 
Commerce Act, shall continue in force and effect until thereafter changed by 
State or Federal authority, respectively, or pursuant to authority of law; but 
prior to September 1, 1920, no such rate, fare, or charge shall be reduced, and 
no such classification, regulation, or practice shall be reduced, and no such classi- 
fication, regulation, or practice shall be changed in such manner as to reduce 
any such rate, fare, or charge, unless such reduction or change is approved by 
the Commision. 

“(b) All divisions of joint rates, fares, or charges, which on February 29, 
1920, are in effect between the lines of carriers subject to the Interstate Com- 
merce Act, shall continue in force and effect until thereafter changed by mutual 
agreement between the interested carriers, or by State or Federal authorities, 
respectively.” 

It also took other constructive measures, prominent among which were the 
two following: 

First, in order for needy lines to get a larger share of the railroad revenue 
a rule for divisions was incorporated by the underscored words in paragraph 
6 of section 15 of the Interstate Commerce Act, reading as follows: 

“Whenever, after full hearing upon complaint or upon its own initiative, the 
Commission is of opinion that the divisions of joint rates, fares, or charges, 
applicable to the transportation of passengers or property, are or will be unjust, 
unreasonable, inequitable, or unduly preferential or prejudicial as between the 
carriers parties thereto (whether agreed upon by such carriers, or any of them, 
or otherwise established), the Commission shall by order prescribe the just, 
reasonable, and equitable divisions thereof to be received by the several car- 
riers, and in cases where the joint rates, fare, or charge was established pur- 
suant to a finding or order of the Commission and the divisions thereof are 
found by it to have been unjust, unreasonable, or inequitable, or unduly prefer- 
ential or prejudicial, the Commission may also by order determine what (for 
the period subsequent to the filing of the complaint or petition or the making 
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of the order of investigation) would have been the just, reasonable, and equit- 
able divisions thereof to be received by the several carriers, and require adjust- 
ment to be made in accordance therewith. Jn so prescribing and determining 
the divisions of joint rates, fares and charges, the Commission shall give due 
consideration, among other things, to the efficiency with which the carriers 
concerned are operated, the amount of revenue required to pay their respective 
operating expenses, taxes and a fair return on their railway property held for 
and used in the service of transportation, and the importance to the public of 
the transportation services of such carriers; and also whether any particular 
participating carrier is an originating, intermediate, or delivering line, and any 
other fact or circumstance which would ordinarily, without regard to the mileage 
haul, entitle one carrier to a greater or less proportion than another carrier of 
the joint rate, fare or charge.” [Italics supplied. ] 

Second, in order that there might be more joint rates to divide under the new 
rule for divisions the Transportation Act of 1920 amended paragraph 4 of section 
1 to read as follows: 

The duty of the carriers 

“It shall be the duty of every common carrier subject to this act engaged in 
the transportation of passengers or property to provide and furnish such trans- 
portation upon reasonable request therefor, and to establish through routes and 
just and reasonable rates, fares, and charges applicable thereto, and to provide 
reasonable facilities for operating through routes and to make reasonable rules 
and regulations with respect to the operation of through routes, and providing 
for reasonable compensation to those entitled thereto; and in case of joint rates, 
fares, or charges, to establish just, reasonable, and equitable divisions thereof 
as between the carriers subject to this act participating therein which shall 
not unduly prefer or prejudice any of such participating carriers.” 

Also, it amended paragraph 3 of section 15 to read as follows: 

The power of the Commission 

“The Commission may, and it shall whenever deemed by it to be necessary or 
desirable in the public interest, after full hearing upon complaint or upon its 
own initiative without a complaint, establish through routes, joint classitica- 
tions, and joint rates, fares, or charges, applicable to the transportation of passen- 
gers or property, or the maximums or minimums, or maximums and minimums, to 
be charged (or, in the case of a through route where one of the carriers is a 
waterline, the maximum rates, fares, and charges applicable thereto), and the 
divisions of such rates, fares, or charges as hereinafter provided, and the terms 
and conditions under which such through routes shall be operated; * * *.” 

Congress might well have stopped with said paragraph 3 of section 15, but, 
nevertheless, it added, in paragraph 4 of said section 15, a limitation on the 
power of the Commission as follows: 

“In establishing any such through route the Commission shall not (except as 
provided in section 3, and except where one of the carriers is a waterline), re- 
quire any carrier by railroad, without its consent, to embrace in such route 
substantially less than the entire length of its railroad and of any intermediate 
railroad operated in conjunction and under a common management or control 
therewith, which lies between the termini of such proposed through route, unless 
such inclusion of lines would make the through route unreasonably long as 
compared with another practicable through route which could otherwise be 
established : * * *.” 

This limitation has been the source of much subsequent litigation and has 
so interfered with the broader intent of Congress to foster the weaker carriers 
that both the Interstate Commerce Commission, repeatedly, and the Federal 
Coordinator of Transportation recommended its repeal. 

Notwithstanding those recommendations when the Transportation Act of 1940 
was under consideration the opposition of the trunk roads and the Association 
of American Railroads was so effective that not only was the limitation of the 
Commission’s power retained, but there was added (in conference) an ill-con- 
ceived further limitation that “No through route and joint rates applicable thereto 
shall be established for the purpose of assisting any carrier that would partici- 
pate therein to meets its financial needs.” 

It may be appropriate in this connection to refer to the fact that the Associa- 
tion of American Railroads in a statement dated June 14, 1956, opposed as 
follows the changes recommended by the American Short Line Railroad As- 
sociation : 
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First: With respect to changes in paragraph 3 of section 15 (4): 

“The proposal contained in section 7 (b) of H. R. 6141 would terminate the 
Commission’s authority to consider proposed cancellations on its suspension 
docket and to decide whether hearings are necessary or not. A hearing in every 
ease would be mandatory. This would “logjam” the whole procedure. 

“Many tariffs and tariff supplements are being filed—almost daily—in which 
through routes are canceled, but seldom is this done with the consent of all 
participating carriers. In many cases consent to cancel is withheld as a matter 
of routine for reasons which may or may not relate to the public interest. Under 
the present law, whether a hearing is justified or not can be decided when the 
Commission considers whether to suspend the tariff, and it may of course decide 
against suspension but institute an investigation. Under the proposed change 
this flexible procedure for protecting the public interest would be eliminated 
and a rigid requirement for hearings would be substituted in every case where 
there is lack of agreement on the part of all of the participating carriers. 

“The Association of American Railroads is strongly opposed to this suggested 
change in procedure for determining whether or not the cancellation of through 
routes is ‘consistent with the public interest’.” 

If there are some so-called paper or merely theoretical routes which could be 
closed off without substantial injury, consent of all the carriers participating 
therein doubtless can be readily and easily obtained, and no “logjam,” would be 
involved. 

Where any participating carrier would refuse its consent in any borderline 
case it would have good reasons which certainly should be heard before rather 
than after new restrictions have been filed. The number of such instances will 
not be sufficient to produce a “logjam.” On the other hand, however, if there 
should be a “logjam” that would show there is need for the Commission to be 
empowered to protect the public interest as is well illustrated by the examples 
I have given. 

Second: With respect to the proposed excision from paragraph 4 of section 
15 (4): 

“Mr. Hood also suggested far-reaching amendment of section 15 (4) of the 
Interstate Commerce Act. That section sets forth limiting conditions for the 
prescription of through routes by the Interstate Commerce Commission. No 
amendment of section 15 (4) was suggested in the report of the Presidential Ad- 
visory Committee on Transport Policy and Organization, or is any amendment 
thereof contemplated by the pending bills in their present form. 

* * * * * * ~ 

“Thus there would be removed from section 15 (4) all the presently effective 
limitations on the Commission’s power to prescribe through routes, limitations 
that have a long history of careful consideration on the part of Congress. There 
would be left in force only the provisions of that section which empower the 
Commission to establish temporary through routes in times of emergency. 

“The Association of American Railroads opposes this proposed change in the 
law.” 

It will be noted that no other reasons are given to support the opposition of 
the Association of American Railroads. Certainly the recommendations of the 
late Federal Coordinator of Transportation and the Interstate Commerce Com- 
mission should carry more weight. 


DOCUMENTARY SUBSTANTIATION 


Substantiation in more comprehensive detail will be found in the following 
documents : 


In connection with the Gainesville Midland (I. and S. docket 6415) 
1. Copy of protest of the Gainesville Midland (May 19, 1955). 


2. Copy of the Southern Railway’s Statement of Facts and Argument (Sept. 
2, 1955). 

3. Copy of the Gainesville Midland’s Answering Statement of Facts and Argu- 
ment (Nov. 14, 1955). 

1. Copy of intervening statement of Facts and Argument by Georgia Public 
Service Commission (Nov. 2, 1955). 

5. Copy of decision of Interstate Commerce Commission (Mar. 5, 1956). 

6. Copy of Reply of Gainesville Midland in Opposition to Southern Railway’s 
Petition for Reconsideration (May 29, 1956). 

Comment.—As one of its grounds of claimed justification (document 2, p. 4) 
the Southern Railway asserts it is making a diligent effort to improve its effi- 
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ciency by expenditures for modern pushbutton yards at various strategic points. 
In the Gainesville Midland’s Answering Statement of Facts and Argument (docu- 
ment 3, pp. 18, 19, and 20) it is shown how this ground is irrelevant and im- 
material. 

As another ground of claimed justification the Southern asserts (document 2, 
p. 3) that its average haul is too low. In the Gainesville Midland’s Answering 
Statement of Facts and Argument (document 8, pp. 11, 12, 13, 14, and 15) the lack 
of merit in this contention is shown beyond successful contradiction. 

As still another ground of claimed justification the Southern asserts (docu- 
ment 2, pp. 22, 23, 24, 25, 26, 27, 28, 29, 30) that the Commission has no power 
in a suspension proceeding to order restrictions canceled via routes which it 
could not have required to be established in the first instance. In the Gainesville 
Midland’s Reply of Protestant to Respondents’ Petition for Reconsideration 
(document 3, p. 1, et seq. of the foreword, and p. 18, et seq. under the heading 
“National Transportation Policy’) the Southern Railway’s contention is com- 
pletely refuted, especially by references to the decision of the Supreme Court 
in U.S. v. Great Northern (343 U. S. 562, 576). 

Also, the Southern seems to contend that the result of its action is a de minimis 
proposition anyhow. Discussing a movement of 14 cars in the first 5 months of 
1955 (document 2, pp. 13 and 14) it argues that the Gainesville Midland would 
have earned only $480.20 thereon, and the Southern only $1,362.20. But the 
Southern could have earned $3,645.60 if that traffic had moved via its long haul. 
In the Gainesville Midland’s Answering Statement of Facts and Argument (docu- 
ment 3, pp. 20, 21, 22) it is clearly shown that not only the Southern’s conten- 
tion is wholly “iffy,” but as a practical proposition it would lose this revenue en- 
tirely. 


In connection with Georgia & Florida (I. and S. docket 6392, Salt Cake from 
Bessemer City, N. C., to Foley, Fla.) 
7. Copy of Georgia & Florida’s protest (Apr. 22, 1955). 
8. Copy of Georgia & Florida’s answer (Aug. 18, 1955). 
9. Copy of the decision of the Interstate Commerce Commission (June 4, 1956). 


In connection with the Tennessee, Alabama & Georgia Railway (I. and S. 6413, 
Cancellation of Routing) 
10. Copy of Tennessee, Alabama & Georgia Railway protest (May 6, 1955). 
10—-A. Copy of testimony by Shipper Siskin in I. and 8. 6413. 
10-B. Abstract of testimony of other shippers and public witnesses. 
10-C. Copy of decision, May 4, 1956, of Commission in I. and 8. 6284, Rutile 
Ore—gulf and south Atlantic ports to Tennessee. 


In connection with the history of sections 15 (3) and 15 (4) 

11. Testimony of short line railroads before the House committee preceding 
the Transportation Act of 1920. 

12. Copy of the Transportation Act of 1920 with interpolations demonstrating 


the intent of Congress with respect to the national policy respecting short line 
railroads. 

13. Copy of extracts from report in 1937 of the Section of Research to the 
Federal Coordinator of Transportation on the Problem of Short Line Railroads. 

14. Copy of the testimony of the late Joseph B. Eastman on December 16, 
1937, for the Interstate Commerce Commission on Short Hauls and Through 
Routes before a subcommittee of the House Committee on Interstate and Foreign 
Commerce. 


15. Copy of extracts showing recommendation by the Interstate Commerce 
Commission to Congress in its annual reports of 1929, 1930, 1931, 1932, 1933, 1934, 
1935, 1936, and 1937, with respect to the removal of limitations on the estab- 
lishment of through routes, 

In connection with Akron, Canton & Youngstown (I. and 8S. 6234) 

16. Copy of report proposed by the hearing examiner, served June 27, 1956. 

(Note.—Numerous other similar cases are pending before the Commission. ) 

Mr. Hirr. I do not include with this copy all of the accompanying 
documents because the statement is sufficiently self-explanatory with- 
out them. Copies are doubtless still available in the file of your tech- 
nical staff. 

In that statement I supported earlier recommendations of the Inter- 
state Commerce Commission for the elimination of the limitations in 
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paragraph 4 of section 15 on its power under paragraph 3 of the same 
section to order the establishment of new through routes and joint 
rates. 

I hand you herewith for ready reference copy of extracts showing 
recommendation by the Interstate Commerce Commission to Congress 
in its annual reports of 1929, 1930, 1931, 1932, 1933, 1934, 1935, 1936, 
and 1937, with respect to the removal of limitations on the establish- 
ment of through routes. 

I hand you a copy of that for your information. That is also on 
file with your technical staff. 

The CHarrMAN. Very well. 

Mr. Hirr. That proposition has some relation to objectives of H. R. 
5384 because some carriers have been arguing that the limitation on 
the power of the Commission to require new routes and joint rates also 
limits the power of the Commission to prevent the cancellation of rea- 
sonable old routes of long standing. For that reason I refer to and 
again advocate the repeated earlier recommendations of the Inter- 
state Commerce Commission. 

I may say we have been met with that argument in a number of 
these I. and S. cases, despite the fact that the Supreme Court in the 
Great Northern case (343 U. S.)—I have forgotten the page number 
at the moment—has held that did not apply to the elimination of old 
routes or the continuance of old routes, but merely applied as a limi- 
tation upon the establishment of new routes. 

For similar reasons I advocate the objectives of H. R. 5384 which 
are to provide safeguards against the improvident closing of existing 
and long established through routes, although it is my opinion that 
the provisions of H. R. 5384 can be improved upon. For instance, it 
seems to me that the words “by tariff adjustments” in line 8 should be 
excised as unnecessary to the end sought and which may be productive 
of argument that they are words of limitation upon the general prin- 
ciple, and of argument upon the definitions thereof. 

In any event, the two propositions are not in conflict: (1) The elimi- 
nation of the recent limitations in paragraph 3 of section 15 relates pri- 
marily to strengthening the power of the Commission to require the 
establishment of new through routes and joint rates where it is in the 
public interest to do so; whereas (2) the provisions of H. R. 5384 relate 
to the preservation of reasonable through routes and joint rates which 
have long been established. 

In both situations, if there is any issue as to whether or not any par- 
ticular through route or routes is or are reasonable and in the public 
interest the determination should rest with the Interstate Commerce 
Commission, as a neutral body informed and qualified by experience. 

The experience of the Gainesville Midland Railroad. 

I have been especially requested, and authorized, by the Gainsville 
Midland Railroad to tell you briefly about their experience in connec- 
tion with the recent moves of the Southern Railway system to close 
through routes and joint rates. 

I have here copy of a map of the Gainesville Midland Railroad re- 
produced from the Official Railway Guide. This little railroad is 42 
miles in length and operates between Athens, Ga., and Gainesville, 
Ga. At Athens it connects with several other lines, of which to it the 
Central of Georgia is the most important. At Gainesville, Ga., it con- 
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nects with the Southern Railway which is the only other railroad serv- 
ing that city. 

Gainesville is the only gateway through which the Gainesville Mid- 
land can participate in ‘through traffic. 

The principal support of the Gainesville Midland is the traffic to 
and from Gainesville, Ga., where it is in sharp competition with the 
Southern Railway for local traffic. Without the competition of the 
Gainesville Midland Railroad, Gainesville, an important business and 
cultural center for much of north Georgia would be relegated to the 
status of a mere local station on the Southern Railway. 

The Gainesville Midland Railroad has had a difficult struggle to 
exist. It has been through a long period of receiverships, and has had 
to abandon a part of its line. ~ Only the part between Athens and 
Gainesville survives, and that survival was helped by the then traf- 
fic statesmen of both the Southern Railway and the C entral of Georgia 
by establishing through routes and joint rates in connection with the 
Gainesville Midland. With that participation in through routes and 
with the traffic to and from Gainesville proper the Gainesville Mid- 
land in the last few years has attained a moderate degree of pros- 
perity. At the same time the Southern Railway also has benefited 
»y long hauls on traffic te and from the Gainesv ille Midland Railroad 
which or iginates on or goes via the line of the Central of Georgia. 

Rather recently the Southern Railw: ay has had a change of heart 
from its former policy of admirable helpfulness to the ‘Gainesville 
Midland to one of seemingly hostile purpose, in seeking to close 
through routes and competitive joint rates in connection with the 
Gainesville Midland. 

The hostility may be due to a change in general traffic policy in the 
restriction of routing or it may be due to a desire to destroy the Gaines- 
ville Midland as a competitor for traffic to and from Gainesville 
proper. It may be both. 

The circumstances which most strongly indicate the latter is the 
major purpose is that the restrictions so far attempted have been on 
lumber and paper originating on the Central of Georgia, on which 
the Central of Georgia has other routes available to it which do not 
include the Southern Railway. If the Gainesville Midland is ex- 
cluded from ener the Southern Railway has no assurance 
that they would get any of that traffic, with the result that the South- 
ern Railway would be sacrific ‘ing considerable present revenue in order 
to damage the Gainesville Midland. 

Even if the Southern Railway was assured of gaining the revenue 
of which it would deprive the Gainesvile Midland the amount gained 
would be only a microscopically small addition to the Southern’s gross 
freight revenue. 

After the first case in which the Interstate Commerce Commission 
had found the proposed restriction on lumber traffic inconsistent with 
the public interest, the Southern Railway then resorted to trickery in 
a tariff publication on paper traffic. The Commission also decided 
this against them, but they are now seeking an injunction against the 
Commission’s order. 

This experience of the Gainesville Midland Railroad well illustrates 
the need for controlling this abuse for the protection of the public 
interest not alone for weak short lines but for the benefit of the people: 
of Gainesville and the general welfare. 
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That, gentlemen, is as brief as I could make it, and if there are any 
quest ions you would like to ask, I would be very glad to respond. 

The Cuatrman. Thank you very much, Mr. Hitt. 

Mr. Roberts, do you have any questions ? 

Mr. Roserts. I have no questions, Mr. Chairman. 

The CHarrman. Mr. Hale? 

Mr. Harr. Mr. Chairman, I gather from these statements that the 
Southern Railroad is not very popular with the short lines. Is that 
correct ¢ 

Mr. Hrrr. That I think is true. They used to be very popular, 
but this new policy they have embarked upon is very unpopular. My 
guess is—I don’t know—that it has been due to a misconstruction of 
that provision in paragraph 3 of section 15 about limiting the Com- 
mission’s power to establish new routes, because they have argued 
repeatedly that that same limitation necessarily extends to the c losing 
of old routes. The Supreme Court says that is not so, but they have 
repeated that argument so much that they have been misled by that, 
and somebody has given them some bad advice, and they have em- 
barked on a policy which is a very injurious one to them in attempting 
to embark on closing the lines of these friendly short lines. 

Mr. Youncer. Will the gentleman yield ? 

Mr. Hate. Certainly. 

Mr. Youncer. That is a rather understatement of being unpopular. 

Mr. Hare. The fact is that all of these short lines are in a vulnerable 
position with respect to the longer connecting lines, is that not true? 

Mr. Hirr. Yes, sir. 

Mr. Harr. If they continue to exist, they have to have a certain 
amount of protection, either statutory or from the ICC, 

Mr. Hrrr. That is right. 

Mr. Harr. Otherwise, they will be just starved out. 

Mr. Hirr. That is just absolutely correct, sir. 

Mr. Hare. I think I get that picture pretty clearly from all these 
statements. 

That is all, Mr. Chairman. 

The Cuarrman. Mr. Flynt ? 

Mr. Fiynr. No questions. 

The Cnamman. Mr. Younger? 

Mr. Younerr. No questions. 

The Cuarrman. Mr. Hitt, do you know whether this same condi- 
tion exists anywhere else except in the southern area ? 

Mr. Hrirr. I think it exists sporadically throughout the rest of the 
country. The A. C. & Y. have testified that they have run into this. 
There are other instances that have come up. We have had a sort of 
rash of it, you might say, in connection with the Southern Railway. 
That has made it very acute in the Southeast. 

The Cuatrman. Thank you very much. We are very glad to have 
your statement. 

Mr. Hirr. Thank you, sir. 

The Cuarrman. Mr. rooms would you care to proceed on this par- 
ticular subject now, since we are on it ? 

Mr. Hoop. Mr. ¢ bidateiatast: I shall be very happy to. Is it your wish 
that I confine myself to H. R. 5384? Ihave a few brief comments with 
respect to the other bills before the committee. 


Che Cuarrman. No, I would be very glad to have your entire state- 
ment. 
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STATEMENT OF J. M. HOOD, PRESIDENT, THE AMERICAN SHORT 
LINE RAILROAD ASSOCIATION 


Mr. Hoop. Since this committee has seen me many times and heard 
a great deal about the American Short Line Railroad Association, I 
will simply say that my name is J. M. Hood. I am president of the 
association, a nonpr ofit organization of 283 common carriers by rail 
who operated in 1955 16,550 miles of first main track and employed 
60,638 persons. 

I will go now directly to H. R. 2808. While the statement is very 
brief, I shall attempt to be briefer and simply say that the associa- 
tion and its members wholehes urtedly endorse H. R. 2808. It is strictly 
procedural. It will not limit the rights of anyone in any manner, and 
we believe it should become law. 

With respect to H. R. 3233, the membership of the association has 
not been able to agree on any position with respect to the repeal of 
section 22 rates. The division at present is approximately 50-50. Our 
people would all endorse the repeal of section 22, provided that Con- 
gress in the meantime or simultaneously would plug some other holes 
such as the requirement now before you for the filing of actual rates 
by contract carriers. As it stands, section 22 is the only recourse rail- 
roads have to meet the competition of contract carriers, both rail and 
water, whose rates are unknown. 

As to the other provision in H. R. 3233, our member lines whole- 
heartedly endorse the finality of the rates. In other words, we feel 
that if the Government chooses not to ship under commercially pub- 
lished rates, but to take advantage of a negotiated section 22 rate, that 
we ought not to be subsequently confronted with claims for repara- 
tions. 

So far as the members of the short line association are concerned, 
our major interest in these several bills is H. R. 5384. 

The objective of this bill is to insure to shippers and receivers of 
freight the right to continue to use available competitive through-rail 
routes in the movement of their property. 

The Interstate Commerce Act has long provided some measure of 
protection in this regard, and section 15 now provides that the Com- 
mission may suspend for investigation any tariff canceling any 
through route or joint rate, etc., without the consent of all carriers 
parties thereto or authorization by the Commission. In the event of 
suspension for investigation, the burden is placed on the carrier or 
carriers proposing such cancellation to show that it is consistent with 
the public interest. While this provision has proved helpful in the 
preservation of through routes, in recent years some rail carriers have 
attempted, by devious methods and technical but tenuous supporting 
arguments, to circumvent the limitations imposed. Some of these at- 
tempts are illustrated by carrier publication—without consent of all 
carriers parties to the existing routes over which the traffic is moving— 
of new through rates (lower and more attractive to shippers) with re- 
strictions as to the through routes to which applicable. No attempt is 
made to cancel the old joint rates, or the through routes to which the 
old rates apply. However, one or more routes formerly available to 
the shipper are omitted from the new tariff. The result is that from 
a practical standpoint the omitted routes are commercially closed. 
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Both witnesses for the Norfolk Southern and the Georgia & Florida 
who preceded me point out particular ex: unples of those instances. 

It should be borne in mind at the very outset in giving consideration 
to this bill that it is the prerogative of the shipper or the consignee to 
specify the routing in the bill of lading accompanying the shipment, 
and any route offering the shipping public a rate advantage will at- 
tract all the traffic. 

There I would like to add that the mere publication of a route, the 
mere availability of a rate which is on the same level and fully com- 
petitive and commercially usable, does not move any traffic. The 
shipper himself must first decide to insert the route in the bill of 
lading. So that no one is deprived of anything, but the shipper is 
given an option of two or more routes. 

If enacted, H. R. 5384 would insure to the public the continuing 
availability of established through routes and rates, excepting (a) 
where the carriers agree that the routes are not necessary, or (/) where 
the Commission reaches the same conclusion. 

A number of suspension procedings, and lengthy hearings have 
been precipitated in the immediate past, illustrating what appears to 
be a wholesale attempt to eliminate from published tariffs joint 
through rates via routes which we believe, and the Commission has 
found, are in the public interest. 

In order to stay the publication of such tariffs and obtain a hearing 
from the Commission under existing section 15 (3), a suspension of 
the tariff must be sought and obtained, entailing expense and time- 
consuming procedures on the part of the industry often least able to 
afford it. 

The proposed amendment to section 15 (3) of the act would dis- 
pense with protests and petitions for suspensions and require the pro- 
ponents (which are usually the larger trunk lines standing to profit 
by gaining control of traffie and freedom of competition, at the ex- 
pense of the public—including the smaller railroads) of tariffs which 
seek to cancel or commerce sially close through routes by whatever type 
of tariff device used, to assume the burden of justifying that such 

cancellation or “commercial closing” of through routes without the 
consent of carriers parties thereto, is in furtherance of the public 
interest. 

The witnesses who have appeared and.are to appear during this 
hearing, and representing carriers directly affected, have and w ill out- 
line in more detail the difficulties heretofore experienced and which are 
feared in the future, without the protection sought in this bill. 

A typographical error appears in line 4 of the bill H. R. 5384. 
The reference to the code should read “(49 U.S. C. 15 (3))”. 

The chairman inquired a moment ago as a: what other areas may 
be affected. At the moment the major irritation is in the Southeast. 
Some years ago it was the Southwest. As the A. C. & Y. witness also 
testified, they are having difficulties in the central West, and not more 
than 10 years ago we had an I. and S. proceeding on the western lines 
involving 101 tariffs. Sothat the problem is universal and the statute 
as now written is cumbersome. 

I do not go along with the fears of the Interstate Commerce 
Commission that they will be confronted with any particular ad- 
ditional burden. In the first place, carriers quite generally do agree 
to the elimination of routes over which traffic does not move. In the 
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second place, should they decide not to agree, they would be confronted 
with the Commission proceeding which they would be required to 
defend. The advice of their commerce counsel and the association 
would be not to resist, but to go along with the closing of the route 
because there would be no adequate defense. 

Next, the trunklines are unlikely to precipitate any particular num- 
ber of proceedings before the Commission for the opposite reason, 
They know that if they undertake to eliminate existing used and useful 
routes, both the carriers involved and the shippers using the routes will 
contest their petition before the Commission, and their chances of 
winning such a proceeding are low, to put it mildly. 

In addition to that, as it was so ably put this morning by a member 
of the committee, the Commission is an arm of the Congress. It is 
their job to do what you delegate to them. If it results in slightly in- 
creased load, but is in the public interest and will keep available not 
only routes presently used by shippers, but railroad service to hun- 
dreds and perhaps thousands of communities that otherwise would be 
confronted with abandonments, I don’t think this Congress should, and 
I don’t think it will hesitate to ask the Commission to perform that 
additional service. 

Personally I am convinced that the onus will be on their suspension 
cases to an equal extent that they will be confronted with proceedings 
to initiate such cancellation. 

With respect to the “three shall not” bills, H. R. 5523 and H. R. 
5524, our people are in favor of the bills, because we think that is what 
Congress intended the law to be when it enacted the Transportation 
Act of 1940. The Commission from time to time by reason of its 
makeup—and as you know, there was a great deal of criticism some 
years ago about the age of the Commission—is inclined to stray a little 
bit. It is inclined to take the easy course. If this Congress specifically 
enacts H. R. 5523 with the three shall nots, the Commission is more 
likely to hue to the line as it did for some time, as pointed out by a 
witness this morning, and would be unlikely to succeed in defending 
any other action in the courts, as they have been able to under the 
language of the present law. 

Therefore, our people feel that H. R. 5523 should become law. 

The Cuatrman. Mr. Hood, your entire statement will be inserted in 
the record if you so desire. 

Mr. Hoop. I would appreciate it, sir. 

(The statement follows :) 





STATEMENT OF J. M. Hoop, PRESIDENT, THE AMERICAN SHORT LINE RAILROAD 
ASSOCIATION, IN Support or H. R. 2808, H. R. 3233, H. R. 5384, H. R. 5523, 
AND H. R. 5524. 


Mr. Chairman and gentlemen of the committee, my name is J. M. Hood. I am 
president of the American Short Line Railroad Association, 2000 Massachusetts 
Avenue NW., Washington 6, D. C. The association is a nonprofit organization 
of 283 common carriers by rail, which are in general the smaller carriers. Dur- 
ing 1955, in the aggregate, member lines operated 16,550 miles of first main track 
and employed 60,638 persons. They had invested in their properties at the end 
of 1955 in excess of $114 billion. During that year they paid taxes approximating 
$71 million. 

Representatives of member lines held their 48d annual meeting in Denver, 
Colo., during September 1956 and on September 26 adopted legislative policies. 
In furtherance of these legislative policies and by instruction of the member lines, 
I appear here urging the enactment of legislation proposed for the amendment of 
sections 4, 15, 15a and 22 of the Interstate Commerce Act. The views of the 
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members of the association are not wholly in accord with the legislation pro- 
posed for the amendment of section 22, as will be hereinafter stated. 
H. R. 2808 

The change in section 4 of the Interstate Commerce Act, as proposed in the 
pill, is procedural. It will have no substantial effect with respect to the carrying 
out of the provisions of the present law embodying long and short haul limitations. 

The sole result would be a considerable reduction in the amount of detailed 
work necessary by rail carriers and the resultant load upon the Interstate 
Commerce Commission in the processing of section 4 applications. 

The rates that could be published without a section 4 application, should H. R. 
2808 become law, would still be subject to suspension and to a test as to their 
reasonableness. . 

The members of this association believe that section 4 should be repealed in its 
entirety. Obviously the enactment of H. R. 2808 would be in the interest of rail 
carriers and shippers and receivers of freight, as well as of the Government, 
through the reduction in administrative costs that would follow, and we believe 
the bill should receive favorable consideration by this subcommittee. 


H. R. $233 


Stated briefly, the objective of H. R. 3233 is to prevent subsequent litigation by 
the Government in connection with charges made for the movement of persons 
and property under section 22 rates. 

The members of the Short Line Association have for a long time believed that 
when a section 22 quotation is tendered by a raii carrier, accepted by a repre- 
sentative of the Government, and results in the movement of persons or property 
at a rate lower than that published and available to the general public, rail car- 
riers should not subsequently be called upon to defend a proceeding wherein 
reparations are claimed on the basis that the rate applied to the movement of 
the traffic was in excess of reasonableness. 

The representatives of the Government are always at liberty to reject any 
section 22 quotation by any form of carrier and to move the traffic at the pub- 
lished rate, relying upon the belief of those representatives that the resulting 
charge will be unreasonable and that reparations should and will be awarded. 

To the extent just outlined, the members of the Short Line Association are in 
favor of H. R. 3233. They take no position with reference to paragraph (a) 
of H. R. 3233, which would confine provisions of section 22, insofar as it con- 
cerns the traffic of the United States Government, to periods of war or national 
emergency. There is a substantial difference of opinion among them as to the 
desirability of this change. 

Accordingly, the members of the Short Line Association urge the passage of 
H. R. 3233, if amended by eliminating the proposal in section (a), and take no 
position with respect to the bill if section (a) is included. 


H. R. 5384 


The objective of this bill is to insure to shippers and receivers of freight the 
right to continue to use available competitive through rail routes in the move- 
ment of their property. 

The Interstate Commerce Act has long provided some measure of protection 
in this regard, and section 15 now provides that the Commission may suspend 
for investigation any tariff canceling any through route or joint rate, ete., with- 
out the consent of all carriers parties thereto or authorization by the Commis- 
sion. In the event of suspension for investigation, the burden is placed on the 
carrier or carriers proposing such cancellation to show that it is consistent with 
the public interest. 

While this provision has proved helpful in the preservation of through routes, 
in recent years some rail carriers have attempted, by devious methods and 
technical but tenuous supporting arguments, to circumvent the limitations im- 
posed. Some of these attempts are illustrated by carrier publication—without 
consent of all carriers parties to the existing routes over which the traffic is 
moving—of new through rates (lower and more attractive to shippers) with re- 
strictions as to the through routes to which applicable. No attempt is made to 
ancel the old joint rates, or the through routes to which the old rates apply. 
However, one or more routes formerly available to the shipper are omitted from 
the new tariff. The result is that from a practical standpoint the omitted routes 
are commercially closed. 

It should be borne in mind at the very outset in giving consideration to this bill 
that it is the prerogative of the shipper or the consignee to specify the routing 





254 SURFACE TRANSPORTATION 


in the bill of lading accompanying the shipment, and any route offering the ship- 
ping public a rate advantage will attract all the traffic. 

If enacted, H. R. 5384 would insure to the public the continuing availability 
of established through routes and rates, excepting (@) where the carriers agree 
that the routes are not necessary, or (b) where the Commission reaches the same 
eonelusion. 

A number of suspension proceedings, and lengthy hearings have been precipi- 
tated in the immediate past, illustrating what appears to be a wholesale attempt 
to eliminate from published tariffs joint through rates via routes which we be- 
lieve, and the Commission has found, are in the public interest. 

In order to stay the publication of such tariffs and obtain a hearing from the 
Commission under existing section 15 (3), a suspension of the tariff must be 
sought and obtained, entailing expense and time-consuming procedures on the 
part of the industry often least able to afford it. 

The proposed amendment to section 15 (38) of the act would dispense with 
protests and petitions for suspensions and require the proponents (which are 
usually the larger trunklines standing to profit by gaining control of traffic and 
freedom of competition, at the expense of the public—including the smaller rail- 
roads) of tariffs which seek to cancel or commercially close through routes by 
whatever type of tariff device used, to assume the burden of justifying that such 
a eancellation of commercial closing of through routes without the consent of 
carriers parties thereto, is in furtherance of the public interest. 

The witnesses who have appeared and are to appear during this hearing, and 
representing carriers directly affected, have and will outline in more detail the 
difficulties heretofore experienced and which are feared in the future, without the 
protection sought in this bill. 

A typographical error appears in line 4 of the bill H. R. 5884. The reference to 
the code should read: (49 U.S. C. 15 (3))”. 


H.R. 5528 and H. R. 5524 

These bills are identical and seek to limit the exercise of judgment by the 
Interstate Commerce Commission in disposing of rate cases. As I testified be- 
fore this committee on May 23, 1956, in connection with then pending bill H. R. 
6141, the short-line railroads are in accord with more leeway being accorded 
the various forms of transportation in their competition for freight traffic. The 


maps 


three limitations proposed in H. R. 5523 are substantially in the same language 
as we paraphrased the Cabinet Committee recommendation a year ago. We 
favor the enactment of the bill. 

Competent witnesses directly concerned with the solicitation and retention of 
traffic by member lines will supplement my testimony in more detail and with 
specific examples. 

The Cuatrman. I wonder if you have had an opportunity to con- 
sider the suggestions made in the statement made by Commissioner 
Howard Freas when he was here a few days ago, although he did not 
think it was necessary if the bill received favorable consideration. He 
said it should go no further than to provide adequate notice to carriers 
or shippers. Then he went ahead to explain his statement, and to the 
extent of offering language. 

Mr. Hoop. I undertook to answer that part of the Commission’s 
objection a moment ago that had to do with the workload. 

Another point they made was that the bill would involve joint rates 
as well as routes. Our commerce lawyers do not agree with that at all. 
We think the only carriers who would be concerned, and whose consent 
would be required, would be those whose routes it is proposed to close, 
not 50 or 100 other carriers, parties to the joint rates. They attempted 
to read that in there. We don’t think it is there. I am sure your pro- 
fessional staff and the lawyers among you will be able to resolve that 
question. 

The Crarrman. They think that the term “commercially closed” 
should be clearly defined. Do you object to the language that they 
suggested in defining it? 
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Mr. Hoop. We have no objection whatever, and agree that anything 
that will remove a doubt and prevent possible litigation i is desirable. 
The reason we used “commercially closed,” I will tell you frankly that 
everybody around the Association preferred “competitively closed,” 
but these commerce lawyers of long experience pointed out to us that 
there were Supreme Court decisions which have defined well enough 
to be fairly understood in the industry what “commercially « lose” 
means, and that if we undertook to use “competitively closed,” we 
might be facing a number of court proceedings until its correct mean- 
ing became certain. 

The Cuarrman. I can see that you could certainly get into a lot of 
ramifications by using the term. 

Mr. Hoop. We have no objection whatever to the Commission’s defi- 
nition. 

The CuarrmMan. What is your comment with reference to their 
language suggested with reference to the limitation of filing applica- 
tions to include the words “by the proponents” ¢ 

May I read it to you: 

If it is intended to limit the filing of such applications to carriers proposing 
tariff adjustments, the bill should be amended by inserting in line 10, page 1, 
after the words “upon application,” the words “by the proponent or proponents.” 

Mr. Hoop. I am inclined to say, and it is a little bit curbstone, I not 
being a lawyer, that is part of their confusion wherein they try to read 
into the language joint rates as well as through routes. It is perfectly 
obvious that nobody else would have any reason to file a complaint 
before the Commission but the carrier proposing the change. I doubt 
the necessity of it. However, I don’t see any objection to it from this 
wholly ineffective examination. 

The Cuairnman. Mr. Roberts. 

Mr. Roperts. I have no questions. 

The CuarrmMan. Mr. Wolverton. 

Mr. Worverton. I have no questions, Mr. Chairman, except to say 
that for a long period of years having known this witness, and his 
appearance before the committee, I have alw ays been pleased to have 
the benefit of his views in these matters. I know he has always been 
very sincere and honest in his expressions, and they have gone a long 

way with me in the impression they have made. I am pleased that 
he was able to be here to testify today. 

Mr. Hoop. I thank you, Congressman Wolverton. 

The Cuamrman. Mr. Flynt. 

Mr. Fiynr. Mr. Hood, with regard to your statement on pages 4, 
5, and 6, dealing with H. R. 5384, it does not appear in your prepared 
statement, but you made valettiie to the fact that this condition 
which has been outlined in considerable detail is more prevalent today 
in the Southeast than any other part of the country. A few years ago 
I believe you said it was more prevalent in the Southwest, and other 
periods in recent history in the Midwest and perhaps other sections, 
too. One of the witnesses who preceded you said that it was more 
prevalent in the Southeast, but it was recurring sporadically in all 
other sections. Do you concur in that last statement / 

Mr. Hoop. I do. The witness for the A. C. & Y. testified with ref- 
erence to routes oe Ohio. 

Mr. Fuynr. Yes, si 
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Mr. Hoop. The witness from the Quanah Pacific as to the routes 
in Texas. If it were not repetitive and making a cumbersome record 
we would have 50 witnesses who would outline their problems. 

Mr. Fiynv. But in those instances where these 50 potential witnesses 
would testify, that would apply more to small isolated cases in these 
remote areas, whereas the condition is pretty widespread in the south- 
eastern section, represented by both Mr. Roberts and myself. 

Mr. Hoop. That is true very definitely, as of the present time. I 
used the word “wholesale” and I think it is descriptive of what has 
happened in the South, precipitated apparently by the Southern Rail- 
way, but picked up by both the Coast Line and the Seaboard. They 
are doing it in retaliation, but we are in the middle. 

Mr. Fiynr. The order in which you listed those three, the Southern, 
Coast Line, and Seaboard, is that just a matter of the order of their 
total business and total trackage into the Southeastern States? 

Mr. Hoop. I believe that is true. Southern, Coast Line, and Sea- 
board, I believe, would just about rank in that fashion. However, if 
you use first main track, the Seaboard probably would approximate the 
mileage of the Coast Line, but the Coast Line has more main track 
mileage by reason of a great deal more of second track railroad than 
does the Seaboard. 

Mr. Fiynt. Do you have any information upon which you might 
base an opinion—as to why the bulk of this situation exists now in the 
southeast? Why has it moved into that general section ? 

Mr. Hoop. By reason of the policy of the Southern Railway to re- 
strict to the extent possible all traffic in which it participates to the 
longest possible haul by Southern system lines. 

Mr. Fiynt. Which almost blankets the whole Southeast. 

Mr. Hoop. That is correct. It is difficult to reach many points in 
the South without at some point in the route moving over the Southern 
Railway. 

Mr. Fiynt. Could you attempt to pinpoint from the standpoint of 
time, within a year or two, this practice of which you complain, which 
was primarily transferred from the Southwest to the Southeast? Was 
it 1955, 1954, or about when ? 

Mr. Hoop. I would say that the southern problems became acute 
along in 1954 or early 1955. 

Mr. Fiynv. I wonder if you think it possible that the rather spec- 

tacular, almost dramatic industrial development of the Southeast 
has contributed to this? 

Mr. Hoop. It is possible, but it would seem to me that if I were re- 
sponsible for the decision, I would welcome the additional traffic and 
development and consider that that to some extent removed the neces- 
sity for my being so completely grasping with respect to the exist- 

ing traffic, and the routes over which it moved. 

Mr. Fiynt. Let me clarify my statement that I made there. I am 
sure you understood it, but it is for the benefit of those who may 
read the record later. ‘The industrial dev elopment of the southeastern 
region up until 6 or 7 years ago considerably lagged behind the in- 
dustrial development of other sections. However, I am informed, and 
the figures seem to clearly indicate, that during the period from 1952 
to the present time that percentagewise the development in the south- 
ern region has far exceeded that of any other single region in the 
country. 
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I wonder, therefore, going back to what I said just a moment ago, 
if that development has, as you say, caused the principal railroads— 
the three principal railroads serving this region—to seize upon this 
development with the idea of not being willing to accept what might 
be termed “their fair share of the increased tr affic,” but wanting to 

take all of it that they can possibly get by any means. 

Mr. Hoop. I think I would be in a position of ascribing motives to 
—- persons if I undertook to say what I thought aused them to 

each the decisions. So I think I ‘would prefer not to answer. 

Mr. Fiynt. Very well, sir. Is it not true that the witnesses who 
have just preceded you, both in their prepared statements and by 
any answer to questions which might have been asked at the conclu- 
sion of those prepared statements, have said substantially that? 

Mr. Hoop. There was reference to new plants and new develop- 
ments, and since the two occurred simultaneously, that is, the increase 
in the industrial activity plus the attempt to curtail routes, I think 
a fair inference may be drawn that there was a connection. 

Mr. Fiynt. I have no further questions. 

The Cuarrman. Would this bill, H. R. 5384, be of any assistance 
to the A. D. and N. at Crossett, Ark. ? 

Mr. Hoop. It very definitely could be the difference between their 
handling anything except what is produced at Crossett—I am going 
to have to guess, I think 40 percent of their traffic approximately is 
overhead—could be very well jeopardized if such actions as described 
here today came to pass. The same thing would be true with many 
lines in the Southwest, such as the Quanah you heard. I am trying 
to think of them. There are a number of them. They would be in the 
same position. 

The Cnarrman. I must say, Mr. Hood, I asked the question in a 
humorous spirit, but you gave me a very beneficial and informative 
= er. Tam glad I did now. 

Mr. Hoop. Every railroad that is a carrier with joint rates with one 
or more carriers, where there is a competitive route, stands to be pro- 
tected by the enactment of this bill. That applies to some fairly 
large ones. 

The Cuatrman. Mr. Hale, would you lke to say something for the 
Northeast ¢ 

Mr. Harr. No, I have not had any complaints from the Northeast 
in this partic ular respect. I should like to associate myself with the 
remarks of Mr. Wolverton about the witness. Then I should like to 
ask very seriously this question: The various witnesses have de- 
scribed the activities, policies, and whatnot of the Southern Railway 
system. Have the short-line railroads any remedy or redress from 
this situation through the Interstate Commerce Commission ? 

Mr. Hoop. At present, Congressman Hale, when a route is closed 
and I mean by that when it is proposed to close a route—a supple- 
ment or superseding tariff is filed with the Commission. The short 
lines are not in any good position to police the filing of all these 
tariffs, nor is the association. They quite often find themselves not 
learning of it until a considerable period of the 30-day notice has 
expired. 

The Commission rules of practice require that petitions for sus- 
pension must be filed 12 days in advance of the effective date. You 
deduct 12 from 30 and you get 18. That is the number of days, 
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maximum, in which we have to learn of the proposal to cancel our 
routes, to decide what we are going to do about it, to prepare a formal 
petition, to back it up with a research and facts, and that is a hor- 
rible burden on a little railroad with small mileage. It does not give 
the shipper much opportunity. He may not learn of it. He is in the 
same position with respect to protesting. 

Let us assume that we have filed our protest timely. 

We have to convince the suspension board that suspension is in 
order. If the board refuses to suspend, then we have to file a formal 
complaint. We, the aggrieved, instead of the line proposing to with- 
draw the route, must file a formal proceeding, carry the burden of 
proof and process it. 

There is a remedy and so long as the Commission does what its 
witness, Commissioner Freas, says, they are disposed to suspend 
whenever the facts are brought before them, and they have been doing 
an excellent job, and the cases decided are gener ally in favor of re- 
tention of the routes. But the fact remains that if they don’t get 
suspension both the shipper and the small carrier is hurt, and there 
is no assurance that we will always have that type of cooperation 
from the Commission. We did not have it for many years. 

Mr. Hate. So really the enactment of some such legislation as H. R. 
5384 is, in your opinion, necessary for the preservation of these short- 
line railroads? 

Mr. Hoop. I go further, Congressman Hale. There is no reason 
why a short- or long-line railroad should be preserved unless the 
public interest requires it. We just lost a 580-line in New York a 
week ago, the New York, Ontario & Western, one of the early rail- 
roads. It stopped running 1 week ago today. Parts of it are going 
to show up as a new corporation. At least three, I am quite certain 
of. I am not here pleading to retain mileage of railroads which is 
not economically sound and which the public interest does not re- 
quire. I am as sking that the shipper be given an opportunity to use 
existing routes if he finds it to his advantage to do so. Then if the 

railroad can't live, it will have to be abandoned. 

Mr. Har. Mr. Harris referred to my section of the country. Are 
there any roads in New England who are members of your organi- 
zation ? 

Mr. Hoop. We have a considerable number of them in New Eng- 
land. We have the Boston & Maine, the Lehigh & Hudson River. 

Mr. Hate. That is what I wanted to know. Boston & Maine is a 
member of your association. 

Mr. Hoop. It is. We have the Lehigh & New England. 

Mr. Har. Is the Maine, Central ? 

Mr. Hoop. No. 

Mr. Hare. Bangor & Aroostook. 

Mr. Hoop. No. 

Mr. Hate. I will not take the time of the committee by asking these 
questions because I can look this up. 

Mr. Hoop. In your State of Maine we have the Belfast _& Moose- 
head Lake which you know is a munic ipal line, and the Sanford & 

Zastern. In addition to the Boston & Maine. 

Mr. Haxe. That is all, Mr. Chairman. 

The CuatrmMan. Mr. Younger. 
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Mr. Youncrer. Mr. Hood, what percentage of your members are 
members of the Association of American Railroads ¢ 

Mr. Hoop. Full members of the Association of American Rail- 
roads who are also members of the American Short Line Association 
would approximate 31. 

Mr. Fiynvr. Thirty-one member railroads or 31 percent ¢ 

Mr. Hoop. Thirty-one member railroads. 

Mr. Fiynr. Thank you. 

Mr. Hoop. I appreciate your question because it could have been 
misinterpreted. ‘Thirty-one railroads would be roughly 1214 percent 
of 283 present members. In addition to that the Association of 
American Railroads will not admit other than a class I road to voting 
membership. But they will admit them as associate members, which 
means they get an information service only, I believe. We probably 
have another hundred of them who are classified as associate mem- 
bers of the AAR in addition to being members of the Short Line 
Association. 

Mr. Youncer. But you have 31 members who are voting members. 

Mr. Hoop. That is approximately correct. 

Mr. Youncer. Have you had any difficulty with the cancellation 
of joint rates or routes on the Pacific coast ¢ 

Mr. Hoop. Not in recent years. ‘There has been a very famous 
sase litigated and still not disposed of, known as the Ogden Gate- 
ways case, which involved the old Central Pacific and the Denver & 
Rio Grande. 

Mr. Youncer. But not in recent years. 

Mr. Hoop. Not in recent years. 

Mr. Youncer. There is one other question that is not clear to me. 
In the suspension proceedings, what is the effect of this 7-month 
limitation ¢ 

Mr. Hoop. If the Commission suspends a tariff of considerable im- 
portance, it is most difficult to dispose of that proceeding within the 
7 months. I do not say that in criticism of anybody. In this A. C. 
& Y. proceeding about which Mr. King testified, some 21% or 3 years 
ago the suspension proceeding began. There were shippers involved 
from all over the United States. They all wanted to be heard. I 
think a hearing was held in that case on the Pacifie coast, even though 
the railroad is located entirely within the State of Ohio. 

In the Tag case, more than 200 shippers appeared. The Commission 
has to take that huge record and formally proceed through briefs and 
oral argument and decide the issue. 

Along with that they have major rate proceedings concerning all 
lines and commodities and shippers, so they have difficulty fitting it 
into their schedule. The attorneys for many of the parties request 
and get delays. The result is that the 7 months has expired. 

Here is what confronts the shipper and the short hauler. Unless 
the carrier who originally filed the tariff now under suspension, and 
which proposes to restrict a route will consent to further suspension 
that tariff automatically takes effect and the route can no longer be 
used. We have cases where shippers of lumber, for instance, on the 
Pacific coast who rely on one of the short lines, they start eliminating 
those routes under suspension a month before the expiration of the 
suspension date because they could be caught with a car somewhere in 
that route after it had expired, and lose their reconsignment privilege. 
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So that the effect of it is that as early as 6 months the carrier and the 
shippers commence to be hurt. 

If the lines filing the original tariff and seeking to close the rate do 
not consent, and the suspended tariffs become in effect, and the routes 
are closed and cannot be used, that happens. If won by the short line, 
republication occurs. 

Mr. Youncer. Then by delaying tactics it would be possible to use 
up the 7 months and the tariff becomes effective just by lapse of time. 

Mr. Hoop. That is very definitely possible. 

Mr. Youncer. That is all, Mr. Chairman. 

The CuarrMan. Mr. Roberts, I believe, had another question. 

Mr. Roserts. Mr. Hood, there has been a great deal said here this 
afternoon, although not by you—you have “been very fair in your 
testimony, and I am not saying the other gentlemen have not— 
about Southern. Southern has been accused of trickiness and abuse 
and grasping tactics. I just want to know if they have done some 
things that are illegal or if they are just doing what the law allows 
them to do? 

Mr. Hoop. Let me preface my answer by saying that from the presi- 
dent on down they are all friends of mine. They extend us many 
courtesies. They have three subsidiary lines in the association who 
are dues paying. Therefore, I am talking about my own family. 

But now for the answer. I think they have a very misguided policy, 
and I have so stated to a number of their officers. I think they are 
injuring the industry as a whole, and they are injuring themselves 
by bringing about relations with their shippers, with the regulatory 

authorities, with their connecting lines, which cannot possibly be of 
help to the Southern Railway for the long pull. 

Mr. Rozerts. How long has that policy been in operation? 

Mr. Hoop. Approxim: itely 3 years since we have become aware of it. 

Mr. Roverts. Could it be corrected by application to the ICC, in 
your opinion ? 

Mr. Hoop. No. The ICC would not have any authority, for in- 
stance, to issue an order to the Southern Railway to stop filing tariff 
supplements. 

Mr. Roserts. That is my point. Are they doing anything illegal 
or are they within the framework of the law as it exists at the present 
time ¢ 

Mr. Hoop. I think they are definitely within the framework of the 
law in substantially e verythion they have done, but we who grew up 
in the operating department ‘of railroads have developed a rather 
well understood term called “sharp practice.” I would say with all 
respect to these friends I described a moment ago that tactics like 
publishing a rate which is less than the prevailing rate via two com- 
petitive routes and confining that to their own “line for the quite 
apparent purpose of circumventing a provision of the statute would 
come very close to sharp practice, ‘and I do not condone it, whether 
it is a short line or a trunk line who attempts it. 

Mr. Roserts. Would that be in the realm of commodities that 
could not be handled by motor freight? 

Mr. Hoop, On the contrary, it is in the realm of commodities in 
which motor competition is probably the compelling reason for re- 
ducing the rate. You must understand the salt cake is one in point, 
described by the Georgia witness. Presumably the salt cake from 
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Birmingham, in your State, to Foley, Fla., would move motor carrier 
unless a specified rate was published. That rate was published. But 
instead of publishing it via the routes heretofore available, including 
the Georgia & Florida, the publication was there restricted to Southern 
system lines, leaving the old route and the higher rate in effect. 

Mr. Rozerts. What is the general financial condition of the short- 
line railroads that are affected now as compared with the period of 
time when this so-called abuse was not followed by the Southern 
Railway system ? 

Mr. Hoop. I don’t think any general answer can be made to that, 
Congressman Roberts. It very ‘definitely reduces the gross revenue 
of lines like the Norfolk Southern, the Gainesville & “Midland, the 
Georgia & Florida, and the T. A. G., when traffic that they have been 
handling can no longer move via their routes. While the T. A. G. 
and the Norfolk Southern are operating at a profit, the Georgia & 
Florida is in a 30-or-more-year rec eivership with no immediate } pros- 

ct of coming out. As the witness for the Gainesville-Midland testi- 
hed, they have only recently become moderately successful. 

Mr. Roserrs. You believe that the passage of the legislation is nec- 
essary to correct that condition ? 

Mr. Hoop. I believe that the passage of H. R. 5384 is necessary to 
preserve to the shipper available routes that he may use when he finds 
it to his advantage to do so. Also, it will aid in the preservation of 
railroad service at many points where it otherwise might be compelled 
to forgo a railroad, and that is a most expensive thing. 

Just as an aside for 1 minute, three people of the N. Y. O. & W. came 
to see me yesterday. They hs ad previously seen other people while I 
was in this hearing. They said they were willing to pay 100 percent 
local arbitrary to keep 100 miles of that railroad going. Each of 
these people represented investment of a quarter to three-quarters of 
a million dollars on that segment of the railroad. When we showed 
them figures of what they could expect out of the 5,000 cars a year 
they had to offer in the way of revenue, and what the costs would be, 
the difference was about $108,000. In other words, they would be 
that much in the red each year. They still said, “Is there any way we 

an absorb that?” My answer was, “There are two ways you can do it. 
As stockholders you can stand an assessment, but, preferably, and 
that would put everybody who uses your segment of railroad in the 
same position, publish what we call a local-line arbitrary which ac- 
crues to the line publishing.” You have many of them in the South. 
Florida has a lot of them. New England hassome. That is, whereby 
the line says that each and every car—a simple illustration—we handle 
will be assessed an additional charge of $10. That all accrues to that 
line. These people seriously talked about kicking in an additional 
$104,000 a year in order to preserve their businesses on this segment 
of the New York, Ontario & Western Railroad. That is what com- 
munities are confronted with when they lose a railroad. Therefore, 
it is in the public interest in every instance to keep a railroad going if 
that may be done without an undue burden upon interstate commerce. 

Mr. Rozerrs. Thank you, Mr. Hood. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Hood, let me join my colleagues in their ex- 
pression of commendation for your usual fine and interesting presenta- 
tion here today. 

Mr. Hoop. Thank you, Mr. Chairman, and all of you. 
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The Cuatrman. I wonder if we have anyone else who is waiting 
to testify who has a very brief statement to present / 

(There was no response. ) 

The Cuatman. Is there anyone who would like to file a statement 
for the record / 

(There was no response.) 

The Cratrman. | have a statement for insertion in the record from 
Mr. Harry S. Brown in connection with H. R. 2808, 3233, 5523, and 
5524, which will be included at this point. 

(The statement follows :) 











STATEMENT BY HARRY S. BROWN ON BEHALF OF THE INTERCOASTAL STEAMSHIP 
FREIGHT ASSOCIATION, IN CONNECTION WiTH H. R. 2808, H. R. 3233, H. R. 5528 
AND H. R. 5524 









My name js Harry S. Brown. I am chairman of the Intercoastal Steamship 
Feight Association, whose members are common carriers by water operating 
between United States ports on the Atlantic coast and United States ports on 
the Pacific coast. For many years all carriers for hire in the intercoastal trade, 
both common and contract, have been regulated by the Interstate Commerce 
Commission, with the exception of tankers. The bulk-commodity exemption 
jn section 308 (b) of the Interstate Commerce Act does ont apply to intercoastal 
transportation. 

Of the six bills on which this committee announced hearings beginning April 2, 
this association has no direct interest in H. R. 3779, H. R. 1066, and H. R. 5384. 
H. R. 3233 

We have a direct interest in H. R. 3233, which proposes to modify section 22 
of the Interstate Commerce Act. We are in favor of any change in section 22 
which would place the various governmental bodies on a par with other shippers. 
For that reason, we supported H. R. 525 in the preceding Congress. H. R. 3233, 
however, has a serious weakness. Special rates to the Government and attend- 
ant vices would continue for an indefinite period, and this proposed legislation 
would have had no effect on such practices, had it been on the books, for many 
years. There has been a state of war, or continuous stages of national] emer- 
gency declared by Presidential proclamation, ever since 1959 up to the present 
time, with no prospect of an early change. 

Of the various Presidential proclamations declaring national emergencies, for 
many years there has always been at least one in operation. At the present 
time, the Truman proclamation of December 1950, declaring a national emer- 
gency and urging all citizens to fight communism, is still in effect. If the com- 
mittee does not favor such an unqualified change as was proposed by H. R. 525, 
the language in that bill could be used with the addition of the following: 

“Section 22 of the Interstate Commerce Act is hereby further amended by 
adding the following proviso at the end of such section: ‘In time of national 
emergency, the President of the United States is hereby authorized to issue to 
the Interstate Commerce Commission a directive, stating that such an emer- 
gency exists, and directing the Commission to issue an order waiving as to 
United States Government propetry or personnel, or such limited description 
thereof as the President may specify, such provisions of the Interstate Commerce 
Act as the President may specify, and for such period of time as the President 
may specify. Upon receipt of such a directive, the Commission shall issue an 
order forthwith executing the President’s directive.’ ” 


H. R. 2808 


We are also interested in H. R. 2808. In its present form and standing alone 
as an isolated change in the Interstate Commerce Act, we neither oppose nor 
support the bill. The bill is an improvement over H. R. 6208 in the last Con- 
gress, against which I testified at length before the subcommittee of the Com- 
mittee on Interstate and Foreign Commerce. However, I wish to point out that 
if H. R. 5523 or 5524 were also enacted, the protection under the proviso in 
lines 20-23, page 2, of H. R. 2808 would be lost, and under such circumstances 
we would vigorously oppose H. R. 2808. That proviso states that the circuitous 
route rates would be “subject only to the standards of lawfulness set forth in 
other provisions of the Interstate Commerce Act.” H. R. 5528 or H. R. 5524 
would so emasculate the other provisions of the act that water carriers would 
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lose, under the combined legislation, all protection from ruthless competition by 
the railroads. H. R. 2808 should not be enacted until and unless H. R. 5523 and 
H. R. 5524 have been rejected. 

H. R. 5523 and H. R. 5524 

The statutory changes proposed by these two bills are, in effect, a shorteut 
method of accomplishing the worst purposes of H. R. 6141 and H. R. 6142 in the 
previous Congress, concerning which approximately 2,000 pages of testimony 
were recorded, most of it against the proposals. The enactment of H. R. 5523 
or H. R. 5524 would leave the Commission with a set of false teeth that could 
not bite. The preamble to the act would still contain the admonition against 
destructive competitive practices; it would still contain the admonition that the 
Interstate Commerce Commission should administer all provisions of the act 
with a view to developing and preserving a national transportation system by 
water and highway—as well as by rail. How could the Commission prevent 
destructive competitive practices by rail carriers, how could it so administer the 
act as to develop and preserve a national transportation system that includes 
water and highway carriers, if this legislation were enacted? 

Does the Congress of the United States desire to see the Nation’s transporta- 
tion system ripped into shreds by unfair and destructive competitive practices 
by one form of transportation against another? Does it desire to give the 
giant—the railroads of the United States who even now do as much business as 
highway and water carriers combined—the freedom of action that is called for 
by this legislation? 

We have heard a great deal about “dynamic competition” in connection with 
transportation. Now there may be something to be said in favor of dynamic 
competition, even though “dynamic” and “destructive” begin with the same 
letter and have the same number of syllables. But this legislation doesn’t 
provide for dynamic competition. What it does is to give carte blanche to one 
mode of transportation in its fight to take traffic away from other modes of 
transportation. It sets up class against class—rail against highway, rail 
against water—-with the Commission compelled to take sides with the railroads. 
Mark this well: the proposed legislation does not compel the railroads to 
compete with themselves. The mandate against unfair and destructive com- 
petitive practices remains on the books, as far as railroad against railroad is 
concerned. Section 5 (a) of the act remains on the books; and under section 
5 (a) the railroads of the country have a right—which they exercise, and will 
continue to exercise if this legislation is enacted—not to compete with each 
other. To get this so-called dynamie competition in transportation you will 
have to repeal the policy you have declared in the preamble to the Interstate 
Commerce Act, repeal section 5 (a), take away from the Commission its present 
power to fix minimum rates and rate relationships, and to suspend rate 
reductions. Then, in a few years—after the flood of ensuing bankruptcies, 
including railroad bankruptcies—you would have to enact another Interstate 
Commerce Act. On the other hand, if you pass this legislation by itself, the 
water carriers and highway carriers will go bankrupt. 

I don’t know whether the testimony in opposition to H. R. 6141 and 6142 in 
the last Congress is responsible or not, but I respectfully direct the committee's 
attention to the fact that the sponsors thereof, those energetic advoeates of 
dynamic competition, are singing a somewhat different song this year. Last 
year they advocated substantially the same type of unrestricted competition— 
one mode of transportation against another—as is proposed by these bills. But 
this year, as reflected in H. R. 5521 and 5522, they have modified their position. 
Now they propose that the principle of unrestricted competition also embrace 
carriers of the same mode, i. e., railroads against railroads. I have not heard 
the voice of the railroads raised in support thereof. 

Do not be deceived by the argument that the railroads should be permitted 
to reduce their rates to the actual cost of performing the transportation service. 
With insignificant variation, it costs a railroad no more to haul a 60,000 
pound carload of a high valued commodity than it does to haul a 60,000 pound 
carload of a low valued commodity. If costs were to be the sale factor in deter- 
mining a rate, all rates would reach a common level per mile inrrespective of 
the value of the commodity or article hauled. Burlap and silk would pay the 
same rate. The leveling off of rates that would take place under such a system 
of ratemaking, whatever it might do to the carriers, would ruin thousands and 
thousands of shippers of low valued commodities. Now if the railroads, in the 
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economic warfare against highway carriers and water carriers that this legisla- 
tion would invoke, reduce rates on competitive traffic to a cost basis, how on 
earth are the railroads going to earn an adequate return on their investment 
and maintain an adequate railroad service with modern equipment unless (1) 
they permanently take substantial business away from trucks and water car- 
riers which the trucks and water carriers now handle; (2) raise their rates 
on noncompetitive traffic; (3) raise their rates on all traffic once their com- 
petition has been licked? Which of these eventualities, or combination thereof, 
is favored by those who support this legislation? Let me remind the committee 
that the railroads of the United States, in ex parte 206, are now before the 
Commission seeking rate increases because of their failure to earn an adequate 
return on their capital investment; and that in docket No. 31503 the eastern 
railroads are asking the Commission to increase their divisions of trans- 
continental rail rates, since their present divisions are inadequate, while the 
western rail participants in the transcontinental routes are asking the Com- 
mission to increase their divisions of the same rates, claiming that their present 
divisions are inadequate. Transcontinental rail rates are the rail rates with 
which the intercoastal carriers must compete. If this legislation is enacted, 
such rail rates will sink further—until the intercoastal carriers have disappeared, 

If anyone believes the railroads can sufficiently increase their volume by 
reducing their rates on competitive traffic to offset the loss of net revenue due 
to the rate cuts, let me point out that a 20 percent reduction in a rate requires 
a 25 percent increase in traffic to secure to the carrier the same gross revenue 
as it received prior to the cut. How much increase in traffic would be necessary 
to improve the carrier’s net revenue position, remembering that every extra 
carload hauled increases the carrier’s costs? 

Much of the testimony against H. R. 6141 and related bills recorded by the 
subcommittee in the last Congress is equally pertinent in connection with these 
bills, and I do not want to burden the committee with repetition. However, I 
do want to respectfully suggest that the sponsors of this legislation should 
explain carefully why present restraints against competition between carriers 
should be removed when the carriers involved in the cat-and-dog, winner-take- 
all, fight do not belong to the same mode of transportation, while the restraints 
are continued so as to prevent cat-and-dog fights between the railroads them- 
selves. 

Practically every railroad in the United States participates in transcontinental 
routes with which the intercoastal carriers must compete. Most of the railroads 
participate in many such routes. On the basis of costs per ton-mile for handling 
freight, the costs of these railroads vary enormously. The highest cost carriers 
have a ton-mile cost several times that of the lowest cost carriers. Ignoring 
such extremes, and confining myself to a few major participants in the many 
transcontinental routes, I present for the committee’s information the freight 
expense per ton-mile incurred by such major participants as shown by their 1955 
reports to the Interstate Commerce Commission. I have listed them in the 
ascending order of costs. You will note that such costs range from 0.777 cent 
per ton-mile to 1.739 cents per ton-mile: 


eet Paeities oe 0. 777 | Atlantic Coast Line_____________ 1. 065 
Great Northern ................ . 8041 New York ‘Central__......______ 1. 078 
Louisville & Nashville__________ . 848 | Chicago & North Western_______ 1. 093 
ONG. Sosnk ce So oak . 002 Pennsylvania RR... ......_._ 1. 095 
Ace Topeka '& Santa Feu. .908'| Mirtle... 1. 153 
Northern ‘Pacifie — 2... . 9830 | Norfolk and Southern___________ 1. 235 
Boutmern Paeehews 1.000 | Florida East Coast.__....______ 1.23 
Baltimore & Ohio--__-- ~~ Les 1.011 | Central Railroad of New Jersey_ 1.518 
Chicago, Milwaukee, St. Paul & New York, New Haven & Hart- 
Nee 1. 02 OS ce ee 1. 739 


If this legislation is enacted, which cost figures are going to be used to deter- 
mine the proper level of rates? On the other hand, if you are going so far as to 
throw the arena open to a knockdown-and-drag-out fight between all carriers 
whether of the same mode or not, if you decree “dynamic competition” throughout 
transportation, what is going to happen to the high-cost railroads in their com- 
petition with the low-cost railroads? As things are today, this wide variance 
in ton-mile costs for hauling freight is usually ignored. 

But the ton-mile costs of the various carriers participating in the innumerable 
transcontinental routes only tells part of this story of widely divergent costs. 
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The different transcontinental routes vary enormously in distance. For example, 
there are literally thousands of all-rail routes between New York and San Fran- 
cisco. The short-line rail distance between those 2 cities is 3,110 miles. Over 
one route that is frequently used, the distance is 3,856 miles. Another route is 
4.516 miles. Still other routes exist that are even longer. The rates via all these 
routes are the same. 

But even these wide variances in all-rail distances, coupled with the great 
differences in costs per ton-mile, are still not the whole story. The transcon- 
tinental railroads do a great deal of blanketing. Usually, the same transcon- 
tinental rates apply for all transportation of the same commodity from any 
place in Maine, New Hampshire, Vermont, Massachusetts, Connecticut, Rhode 
Island, New Jersey, Delaware, Maryland, the District of Columbia; and the 
greater part of New York, Pennsylvania, West Virginia, and Virginia—on the 
one hand—to Washington, Oregon, California, Arizona, and western Montana, 
Idaho, Nevada, Utah, and New Mexico on the other. There is an enormous 
variation in the distances involved, because of this blanketing. For example, 
the short-line distances between some of the points in the eastern end of this 
blanketed territory to Los Angeles vary from 3,487 miles to 2,621 miles. Of 
course, if points in the western territory in New Mexico were considered, the 
minimum short-line distance would be much less; for example, the short-line 
distance from Gauley, W. Va., to Rio Puerco, N. Mex., is only 1,734 miles. For 
this short-line mileage of 1,734 miles, the transcontinental rail rate is the same 
as for the short-line distance—3,487 miles between Houlton, Maine, and Los 
Angeles. Moreover, the rate for the 1,734 miles from Gauley, W. Va., to Rio 
Puerco, N. Mex., is the same as the rate over the circuitous route of 4,516 miles 
which I have already mentioned in connection with the New York-San Francisco 
all-rail movement. 

The customary wide blanketing of all-rail transcontinental rates which I have 
described is greatly exceeded on numerous individual commodities. For ex- 
ample, there are several commodities on which the transcontinental rates from 
Atlantic seaboard to Pacific seaboard are the same as the rates from points in 
Colorado and western Texas to the Pacific seaboard. 

The wide differences between rail costs due to the great differences in costs 
per ton-mile and the great differences in distances over various all-rail com- 
petitive routes, do not reflect the additional fact that such differences are 
greatly accentuated by the substantial passenger service deficits incurred by 
some railroads which must be offset by the revenue from freight, if such rail- 
roads are to survive. For example: the New York, New Haven & Hartford, 
which has the highest cost per ton-mile for hauling freight in the group I have 
listed, had a passenger deficit which equaled 4.047 mills per ton-mile on the 
freight handled by this company. In other words, New York, New Haven & 
Hartford had to earn 1.739 cents plus 4.047 mills per ton-mile, or 2.1437 cents to 
break even before interest on its funded indebtedness. In contrast to the New 
Haven, some railroads, of course, have no passenger deficits. 

Is the Congress of the United States going to permit the railroads to utilize 
their present exemptions from the antitrust laws to combine in a rate-cutting 
‘ampaign to take business away from water carriers and highway carriers? I 
have sketched briefly in a general way the extent to which they now so combine 
against the intercoastal carriers, even with the present restraints in the Inter- 
state Commerce Act; even with the powers now vested in the Commission which 
this legislation would revoke. Intercoastal traffic today is less than 50 percent 
of what it was. Railroad traffic recently reached a new peak for all times. 

In conclusion, I wish to point out that one byproduct of this proposed legisla- 
tion would be the eventual overturn of every decision which the Commission 
has rendered in which consideration was given to the competitive factors which 
these bills would require the Commission to hereafter ignore. Pending such 
an overturn, a double standard will exist that will create an inferno of contra- 
dictions. 


The Cuarrman. I also have a statement from Mr. Charles E. Du- 
commun, president of the Los Angeles Chamber of Commerce, in sup- 
port of H. R. 1066, H. R. 2808, opposition to H. R. 3774, which will 
be included in the record. 
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(The statement follows:) 


Los ANGELES CHAMBER OF COMMERCE, 
Los Angeles, March 29, 1957. 
Re H. R. 1066, Motor Carrier Through Routes, Rates; H. R. 2808, Rail Circuitous 
Routes; H. R. 3774, Motor Carrier Contract Rates; Hearings April 2 and 38, 
1957. 
Hon. OrEN Harris, 
Chairman, Subcommittee on Transportation and Cominunications, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR CHAIRMAN Harris: The Los Angeles Chamber of Commerce respectfully 
submits the attached recommendations regarding the above-listed bills, which we 
understand are scheduled for public hearing before your honorable committee on 
April 2 and 3, 1957. 

These recommendations were formulated by our rail and highway traffic com- 
mittee, and have been approved by our board of directors. 

Our organization is composed of representatives of the agricultural, manufac- 
turing and commercial interests of metropolitan Los Angeles, comprising Los 
Angeles and Orange Counties. Metropolitan Los Angeles is the third largest 
metropolitan area in the Nation, as gaged by Value Added By Manufacture (1954 
Census of Manufactures). 

It is our hope that these recommendations will prove helpful to your honorable 
committee, and that your committee will recommend enactment of H. R. 1066 
and H. R. 2808, but will recommend disapproval of H. R. 3774. 

Respectfully, 
CHARLES E. DucomMuUN, President. 


Los ANGELES CHAMBER OF (COMMERCE, 
Los Angeles, March 29, 1957. 


STATEMENT IN Support or H. R. 1066 


(A bill to empower the Interstate Commerce Commission to require the establish- 
ment of through rontes and joint rates between motor carriers) 


The Los Angeles Chamber of Commerce, through its rail and highway traffic 
committee and its board of directors, respectfully recommends the enactment of 
H. R. 1066 for the following reasons: 

1. The Interstate Commerce Act presently recognizes the public need for 
through transportation service via railroads and via water carriers, when there 
exists no single-line service between origin and destination points. The law now 
requires railroads to establish through routes and rates with other railroads, 
and with water carriers. Similarly, water carriers must cooperate with other 
water carriers and railroads. (Secs. 1 (4) and 305, Interstate Commerce Act). 

2. Motor carrier service is essential to numerous couimunities, which have no 
other kind of transportation service available. Of 4,011 communities in Cali- 
fornia, 2,094 are served only by motor carriers. In metropolitan Los Angeles 
(Los Angeles and Orange Counties) out of 519 communities, 321 are served only 
by motor carriers. 

3. When motor carriers refuse to establish through routes and joint rates, the 
communities involved are subjected to transportation costs in the form of the 
“local” line charges of each carrier, added together. Such “combination” rates 
are almost always considerably in excess of normal “through” rates. The Com- 
mission should have authority to establish reasonable through routes and joint 
through rates in such instances, when in the community interest. 

4. Both the carrier and shipper members of the Los Angeles Chamber of Com- 
merce believe that the Interstate Commerce Commission should have the author- 
ity which this bill would provide, in order to require reasonable through routes 
and joint rates between motor carriers whenever found to be in the interest of 
the community and the public. The Los Angeles Chamber of Commerce, accord- 
ingly, recommends the enactment of H. R. 1066, or any similar measure. 
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Los ANGELES CHAMBER OF COMMERCE, 
Los Angeles, March 29, 1957. 





STATEMENT IN Support oF 8S. 937 AND H. R. 2808 



















(Bills to relieve the Interstate Commerce Commission and the railroads of legal 
and clerical expense; and to permit longer route railroads to meet the compe- 
tition of shorter route railroads at points served by both.) 







The Los Angeles Chamber of Commerce, through its rail and highway traffic 
committee and its board of directors, respectfully recommends the enactment 
of S. 987 and H. R. 2808, for the following reasons: 

1. Present law now subjects the Interstate Commerce Commission and the 
Nation’s railroads to much unnecessary legal and clerical expense in applying 
for and processing applications for authority to meet competition by longer 
route railroads at points on their lines served by shorter route competing 
railroads. 

2. The Los Angeles Chamber of Commerce believes that the provisions of 
S. 9387 and H. R. 2808 requiring rates charged in such circumstances to be 
reasonably compensatory, together with other provisions of the Interstate 
Commerce Act now in effect requiring such rates to be nonpreferential, non- 
prejudicial, just, and reasonable provide ample protection to the public, since 
the short-route as well as the long-route railroad must meet all of these legal 
requirements. 

3. Under the proposed legislation, it would still be necessary for the shortest 
route railroad to secure authority from the Interstate Commerce Commission 
for permission to depart from the law forbidding the exaction of higher charges 
for shorter than for longer hauls (the “long-and-short haul” and “aggregate- 
of-intermediate rates” clauses of sec. 4 of the Interstate Commerce Act). Only 
when such authority had been granted to the shortest route carrier would the 
longer route (circuitous route) carriers be permitted to automatically meet the 
short line’s competition. 

4. In the interest of greater freedom of competition between rail carriers, 
and the avoidance of excessively burdensome and unnecessary clerical and legal 
expense, the Los Angeles Chamber of Commerce recommends the enactment of 
S. 937 and its companion bill, H. R. 2808, or any similar measures. 
























Los ANGELES CHAMBER OF COMMERCE, 
Los Angeles, March 29, 1957. 


STATEMENT IN OPPOSITION TO S. 943 anp H. R. 3774 


(Bills to require contract carriers via motor vehicle to file their actual rates, 
rather than their minimum rates, with the Interstate Commerce Commission) 













The Los Angeles Chamber of Commerce, through its rail and highway traffic 
committee and its board of directors, respectfully recommends the disapproval 
of S. 948 and H. R. 3774, for the following reasons: 

1. So-called contract carriers by highway vehicles are presently regulated by 
the Interstate Commerce Act. They are required to prove fitness, and that 
their operations are in the public interest before the Interstate Commerce Com- 
mission will grant them a permit to begin operations. They are required to 
file with the Commission, and keep open to public inspection, minimum rate 
schedules. The Commission has power to order such minimum rates increased 
if they are found to be unreasonably low. The minimum rates so filed must 
be actually charged on at least some shipments, but higher rates may be 
charged in other instances. Contract carriers may reduce their minimum rates 
only upon 30 days’ notice to the Commission, and the Commission has power to 
suspend and investigate the proposed reduced rates. 
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2. Common carriers hold themselves out to perform transportation services 
for all comers. By law they are required to publish, file with the Commission, 
and keep open for public inspection, schedules showing the actual or precise 
rates they charge, rather than merely minimum rates. 

8. Contract carrier operations are essentially substitutes for proprietary 
operation, and have little similarity to common carrier service. Contract car- 
riers do not “hold themselves out” to serve the general public as do common 
earriers. The proposed requirement of publication and strict observance of 
actual rates charged in all instances would destroy a great measure of the 
flexibility of contract carriage, which flexibility is one of its most useful and 
valuable attributes. 

4. Contract carriers fill an economic need for for-hire transportation of a 
specialized nature which common carriers usually are not fitted to perform. 
Burdening contract carriers with additional regulations will needlessly increase 
transportation costs to the shipping public, and will tend to reduce the utiliza- 
tion of contract carrier services, correspondingly stimulating the growth of 
proprietary transportation operations. 

5. The Los Angeles Chamber of Commerce believes that contract carriers 
should not be subjected to additional regulation as proposed; accordingly, it 
is recommended that 8S. 943 and H. R. 3774, or any similar measures, be 
disapproved. 


The Cuairman. I also have a leter from Mr. Harry R. Brashear, 
director of the traffic service of the Aircraft Industries Associated, in 
connection with H. R. 5523 and H. R. 5524, which will be inserted in 
the record at this point. 

rm . 
(The statement follows:) 


AIRCRAFT INDUSTRIES ASSOCIATION OF AMERICA, INC., 
Washington, D. C., April 2, 1957. 
Hon. OreEN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

My Dear ConGreESSMAN: In order to conserve the committee’s hearing time, 
I am submitting our views respecting identical bills H. R. 5523 introduced by 
you and H. R. 5524 introduced by Congressman Wolverton, with the request 
that this letter be incorporated into the committee’s record. 

These bills would amend section 15a of the Interstate Commerce Act and 
define with greater particularity the Commission’s power to determine and pre- 
scribe just and reasonable rates. Specifically they would forbid the Commis- 
sion in establishing rates for one mode of transportation to consider the effect 
of such rates on any other mode of transportation, or the relation of such rates 
to the rates of any other mode of transportation, or whether such rates 
are lower than necessary to meet the competition of any other mode of trans- 
portation. These proposals have come to be known as the three shall-nots. 

We not only emphatically endorse these proposals but respectfully submit 
they should have been urged upon Congress when the national transportation 
policy was adopted. 

In 1948 Congress enacted section 5a of the Interstate Commerce Act, known 
at the time of its consideration as the Bulwinkle bill. This bill was considered 
in four congressional sessions before it was passed because a large number of 
Congressmen were extremely reticent in permitting, by statute, a large segment 
of American business (the transportation agencies) to sit around a table and 
agree upon the charges they would assess the public for their services. In 
order to place proper safeguards around the agreements authorized in section 
5a, Congress, after setting up 4 classes of carriers—namely, railroads, motor 
earriers, water carriers, and freight forwarders—in paragraph (2) forbade 
1 class from agreeing with any of the other classes in the making of com- 
petitive rates. 

Notwithstanding the emphasis laid upon the prohibitions detaiied in para- 
graph (2) of section 5a, the Commission by its administration of other sections 
of the Interstate Commerce Act has quite substantially nullified these prohibi- 
tions. An important area where this has occurred is its administration of 
section 15a of the Interstate Commerce Act. By the simple expedient of pre- 
seribing rates which would be in violation of any one or all of these shall-nots, 
the defeat of paragraph (2) of section 5a is accomplished. 
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The preservation of competition is such an essential part of the American 
principle of free enterprise that we most respectfully and diligently urge your 
favorable report on these proposals. 

Very truly yours, 
Harry R. BRASHEAR, 
Director, Traffic Service. 

The Cuarrman. I also have a statement from Mr. Hudson Biery, 
executive vice president of the Ohio Valley Improvement Association, 
which will be included in the record. 

(The statement follows:) 


STATEMENT OF Hupson Biery, Executive VICE PRESIDENT, OHIO VALLEY 
IMPROVEMENT ASSOCIATION, INC. 


Mr. Chairman and gentlemen of the committee, my name is Hudson Biery. 
I am a resident of Terrace Park, Ohio, near Cincinnati. I am executive vice 
president of the Ohio Valley Improvement Association, Inc., an organization of 
industrial, business, civic, and financial agencies that has promoted the develop- 
ment of the Ohio River Valley since 1895. The association is a corporation, not 
for profit, organized under the laws of Ohio. It is primarily concerned with the 
orderly development of navigation facilities, flood control, and water resources 
of the Ohio Valley. Its affairs and policies are directed by a board of 21 trus- 
tees, elected by the membership, all of whom serve without pay. 

I am also a commissioner for the State of Ohio, of the Ohio River Valley 
Water Sanitation Commission, an interstate pollution control agency composed 
of eight States of the Ohio Valley: New York, Pennsylvania, Indiana, West Vir- 
ginia, Virginia, Ohio, Kentucky, and Illinois. I am appearing today for the first- 
named organization. 

The Ohio River Valley is a vast inland empire comprising a substantial por- 
tion of 9 States and a small portion of 5 more States, having a combined valley 
population of approximately 20 million people, with a land area of 204,000 
square miles. 

The vast industrial development of this region has been dramatically brought 
to the attention of the American people through various publications of national 
distribution during the past year. I refer to such periodicals as the June 1956 
issue of Fortune magazine; July 26, 1956, issue of Wall Street Journal; Febru- 
ary 4, 1957, issue of Time magazine; United States Naval Institute Proceedings 
in June 1956: and Maritime Reporter on March 1, 1957. Other publications 
calling attention to the phenomenal development of the Ohio Valley have included 
New York Times, Business Week, U. S. News & World Report, and official 
bulletins of the Federal Reserve Banking System. 

The statistics indicate that the industrial expansion of the Ohio Valley within 
the past 6 years has been approximately $11 billion. A fundamental factor in 
this huge development has been favorable transportation of all kinds, including 
railways, inland waterways, pipelines, highways, and airlines. Other factors 
naturally include available water supplies, natural resources, inland security, 
sound labor, centers of distribution, and a vigorous economy. As the result of 
a stabilized economy that has been developing in the Ohio Valley for the past 
century, the region is now the industrial hearthrob of the Nation. Under this 
well-adjusted economic situation, the valley is carrying a substantial portion of 
the national tax burden. It is also the very center of national defense. 

Various attempts are being made to tamper with this economy and several of 
these relate to its vital transportation services. The industrial expansion of the 
Ohio Valley has resulted from things as they are and as they have been, involv- 
ing many basic relationships that have been in effect for a great many years. 
The proposals contained in H. R. 5523 and 5524 would disturb and readjust some 
of these basic relationships in the field of public transportation. Proposals of 
the type embodied in these bills have been considered by the membership of this 
association. At the annual meeting of the association, held in Cincinnati, Ohio, 
on November 8, 1956, the following statement of policy with respect to these 
matters was unanimously adopted by the membership: 

“The availability of low-cost water transportation is a result not only of im- 
proved waterways and technical improvements in water-carrier operations, but 
also of a Federal regulatory policy which recognizes the inherent advantages of 
each mode of transportation and requires that such advantages be protected 
against destructive competitive practices. Any radical change in Federal regu- 
latory policy tending to shift the balance of competitive forces against the water 
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carriers would deprive the public of the benefits of low-cost water transporta- 
tion and would in the long run result in increased freight costs. The orderly 
development and economic progress of the Ohio Valley and the Nation will be 
best served by continuation of the tested and proven principles of transportation 
policy embodied in existing law.” 

The fundamental issue raised by H. R. 55283 and 5524, discussed here, were 
considered in some detail by Dr. Marvin J. Barloon, professor of economics in 
the School of Business, Western Reserve University, Cleveland, Ohio, in his 
address before the annual meeting of the Ohio Valley Improvement Association, 
November 7, 1956. lr. Barloon’s well-documented comments lead only to the 
conclusion that the main railroads of the Ohio Valley have prospered in im- 
portant respects to a greater degree than those of the country as a whole, 
sharing with the rest of the community in the benefits of barge transportation 
on the Ohio River. Comments in this address are believed by the association 
to be pertinent to the questions now before this committee and we are therefore 
attaching copy of Dr. Barloon’s paper as exhibit A to this statement. 


EXHIBIT A 


SPEECH BY Pror. MARVIN J. BARLOON PRESENTED TO THE ANNUAL MEETING, OHIO 


VALLEY IMPROVEMENT ASSOCIATION, NOVEMBER 7, 1956, ON TRANSPORT PoLIcy 
AND THE OHIO VALLEY 


Mr. Chairman, members of the Ohio Valley Improvement Association, distin- 
guished guests, my theme today is transport cooperation. For a long time the 
various modes of transportation have been too exclusively aware of their rivalry 
with each other. This is because the railroads, on the one hand, move goods 
swiftly enough to be competitive with the trucklines and because, on the other 
hand, they move goods in sufficiently massive lots to be competitive with the 
waterways. Constructive competition, of course, is always desirable. But this 
rivalry has often gone beyond the bounds of constructive competition into open 
ill feeling. 

Yet, the different modes of transportation are basically in partnership. In 
recent years there have been just a few straws in the wind to suggest that this 
spirit of partnership may become more pervasive in the future. For one thing, 
we have the fine work of the Transportation Association of America. This asso- 
ciation brings together representatives of the various transport agencies, and for 
some year's now they have been systematically working together on their com- 
mon problems. The association has uncovered an astonishingly large area of 
common cause and common point of view between the competing modes. For 
another thing, the development of piggyback transportation, the carrying of 
loaded highway trailers on railway flatcars, has brought the motor earriers and 
some of the railroads into a new operating partnership—a growing and profitable 
business for both. For still another, railroads and waterways are discovering 
common cause in industrial development. Raiload lines are often constructed 
along the river valleys, and some of these railroads have been doing fine prome- 
tional work in recent years, attracting industry to waterway sites along their 
rights-of-way. In other words, they are attracting new business both for them- 
selves and for the barge lines in one stroke. 


GROWTH OF TRAFFIC ON THE OHIO RIVER 


The Ohio River is one of the great success stories of the 20th century. Itisa 
success story, not only for those who move cargoes on the river, but for the 
entire valley community. The benefits of river transportation extend into every 
factory and store, into every household in this vast region in better investment 
and job opportunities, in increased incomes and better living. The railroads 
are a part of this community, too, and they share in this success story. 

The growth in river traffic now going on is not something recent. It has been 
going on for 40 years. Here isa chart of the ton-miles carried on the Ohio River 
from 1915 to 1955. This is charted on logarithmic paper, and I have calculated 
here an exponential trend shown as a straight line carried forward to 1965. 
Note how closely this trend fits the actual record of ton-miles carried. This 
represents a growth of 8.7 percent per year in river traffic. The river is playing 
a growing part in the American economy. The national product is growing 
only at the rate of 8 percent per year, and with much wider deviations from 
the trend. At the rate of traffic growth which has persisted on the Ohio for 
some 40 years, it would seem entirely reasonable to anticipate a volume of over 
29 billion ton-miles on the river by 1965, nearly twice that of 1955. 
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But, not only is crude ton-mileage growing, the value of the traffic is growing 
even faster. It is commonly supposed that river transportation is suited only to 
low-value commodities. But, there is no conclusive reason for this belief. River 
transportation is mass transportation. It is low cost. Economy of movement is 
important to every commodity, and the only requirement is that the commodity 
be assembled in sufficiently massive quantities for barge loading. With so much 
industrial growth in recent years, more industries can ship in these quantities. 
In the next chart, we note the great increase since 1945 in the volume of oil and 
gasoline, of iron and steel, and of chemicals—high value commodities being moved 
in growing volumes on the river. These valuable cargoes are a big investment in 
inventories in transit and they accentuate the need for unimpeded movement. 
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THE ISSUE OF TRANSPORT POLICY AND COMPETITION 


This, then, is the success story of Ohio River traffic—a story with more and 
greater chapters still to unfold. Within what kind of a transport policy will 
this story continue to the maximum benefit of the valley? Last year a Presiden- 
tial Advisory Committee, consisting primarily of Cabinet members, reported to 
President Eisenhower, recommending basic changes in transportation law. 
Omnibus bills have been introduced into both the House and the Senate incorpo- 
rating these recommendations. These bills will be before the Congress during 
the coming session. The report of the Presidential Advisory Committee con- 
tains numerous recommendations dealing with various phases of transport policy. 
Today I should like to talk only about those points dealing with the question of 
competition between railroads and the waterways. 

At first glance, the report appears to take a stand in favor of the fine American 
tradition of competition. To use some of the language of the report, it advocates 
such things as “pervasive competition,” “dynamic competition,” “full competition,” 
“free enterprise,’ and the use by the carriers of their full “economic capabilities 
in the competitive pricing of their service.” This language makes an instant 
and persuasive appeal to American economic traditions. 

However, when we look at the concrete recommendations of the report, we get 
a very different picture. The Advisory Committee would take out of our law 
the present statement of the national transportation policy and thereby remove 
the existing provision against “unfair or destructive competitive practices.” The 
Committee would substitute and promote something called full competition. The 
expression, “full competition,” is a novel one with no generally accepted definition 
either in economic literature nor in regulatory practice. What can it mean? 
It seems to me it can mean only one thing. Inasmuch as the Committee has 
taken out the safeguard against destructive competition in order to promote full 
competition, the two must be the same thing. In other words, the Committee 
seems to be in favor of competitive practices now considered unfair and destruc- 
tive under the present policy. 

Now, unfair and destructive competitive practice is just as contrary to American 
tradition as monopoly is. The American tradition is one of fair competition. 
By that, I mean competition in which the business goes to the most efficient 
producer, to the producer who cuts his costs and improves the salability of his 
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product. Fair competition is competition in which the small, efficient producer 
has an even chance with his big rival. Much of the offensive practices of the 
early trusts during the 19th century were violations of this principle. These 
trusts engaged in predatory attacks and localized price wars against smaller 
competitors in contests in which success went, not to the more efficient, but to 
the biggest, the ruthless, and the financially entrenched. Such unfair and destruc- 
tive competitive practice had much to do with the dissolution of the old Oil Trust 
and the Tobacco Trust in the decrees of 1911. Vigorously unfair competition 
led to the establishment of the Federal Trade Commission in 1914. Competition 
can be a lot of different things. The broad stream of American public policy is 
not one of just furthering competition, as such. It is one of furthering fair 
competition and of preventing unfair and destructive competitive practices. 


DESTRUCTIVE COMPETITION IN TRANSPORTATION 


Railroads are especially susceptible to destructive rate wars. They have high 
fixed costs and a chronic condition of excess capacity. The Presidential Advisory 
Committee appears to think that regulation is concerned exclusively with rail- 
road monopoly. This is not true. Regulation is concerned primarily with the 
tendency of railroads to fall into rate wars leading to unfair discrimination 
between shippers and localities—heavy losses on competitive traffic recouped by 
excessively high rates on noncompetitive. 

Before the institution of regulation in 1887, the entire history of railroad 
operation for the preceding 20 years had been characterized by these violent 
and destructive rate wars. In 1869, first-class rates between New York and 
Chicago fell from $1.88 per 100 pounds to only 25 cents. From 1874 to 1877, 
another rate war ravaged the industry. In 1881, there was another rate war. 
In 1884, still another. When regulation came in 1887, many railroads welcomed 
it. The intent of the act was to protect the shipper against discrimination in 
its various forms, but the necessary effect was to protect the railroads against 
themselves. 

Does the Presidential Advisory Committee really propose to unleash these 
destructive forces again? Let’s look further into the report. The key proposals 
of the committee have to do with rate suspension cases. As you know, when a 
earrier files a rate change, interested parties may place with the Interstate 
Commerce Commission complaints protesting the proposed rate. Such a pro- 
testant usually represents the interests either of shippers or of competing 
earriers. The proposals of the Advisory Committee relate to complaints by 
competing carriers. They would permit the Interstate Commerce Commission 
to disallow a proposed rate reduction only on the ground that the new rate would 
be noncompensatory. 

Under present law, the Commission seeks to avoid destructive rate wars by 
taking into account the effect of a proposed rate on the traffic of competing 
carriers, by comparing the rate with the rates of competing carriers on similar 
commodity movements, and by considering whether or not the proposed rate is 
lower than necessary to meet competition. In this way, the Commission seeks 
to protect the rate structure from the violent disorders of retaliatory competi- 
tion. The bills now before Congress to carry into effect the recommendations of 
the Advisory Committee would prohibit the Interstate Commerce Commission 
from taking any of these matters into account. The Commission could consider 
only whether or not the proposed rate would be compensatory. All other re- 
straints to rate cutting would be cast aside. The prevention of rate wars would 
rest alone on the compensatory standard. How good is this standard? 


THE COMPENSATORY STANDARD 


The Advisory Committee is under the illusion that a compensatory rate is 
one which covers costs. The committee states: “* * * rates must be allowed 
to reflect cost advantages whenever they exist and to their full extent.” With 
respect to trucklines and water carriers, the committee is approximately right. 
The Interstate Commerce Commission tends to regard a rate as compensatory 
of it covers out-of-pocket costs. The out-of-pocket costs of trucklines and water- 
way carriers are so close to their total costs, including fully distributed over- 
head, that the compensatory standard allowed by the Commission is typically 
the total cost. But, not so in the case of railroads. On the broadest interpreta- 
tion, the out-of-pocket costs of the railroads run only some 75 to 80 percent of 
total cost and sometimes they are calculated as low as 45 percent. Thus, a rate 
is compensatory for a railroad if it covers only a portion of total cost. 
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Let’s take a typical Waterway movement with a total door-to-door cost to the 
shipper of $3.50 including a barge line rate of $1.50. Let’s say the competing 
rail cost, including fully distributed overhead, is $4. But, the railroad out-of. 
pocket cost is only $3.20, and the Commission will consider this compensatory, 
In a rate war, the barge movement would thus continue to cost the shipper $3.50 
and the rail movement only $3.20. The barge line, although a lower-cost medium 
would lose the business because of the double standard implied in the word. 
“compensatory.” This is the kind of competition recommended by the Advisory 
Committee. 


THE COMPETITIVE WEDGE BETWEEN MODES OF TRANSPORTATION 


Now, all this may sound surprising, because it would seem that the commnit- 
tee’s recommendations would reopen the destructive rate wars of the 19th century, 
at least to the extent that railroads would cut competitive rates to out-of-pocket 
costs. The Commission could no longer take into account the effect of a rate cut 
on competing traffic or its relationship to the rates of competing carriers, 
Surely, the committee would not want a resumption of the rate wars of earlier 
days. 

And this is right. The committee would not take away any of the present 
restraints to competition between carriers—as long as these carriers are in the 
Same mode of transportation. As at present, the Interstate Commerce Com- 
mission would still take into account the relationship of a proposed railroad rate 
to the rates of other railroads. It would still take into account the potential 
effect on the traffic of other railroads. The committee would strip the ICC of 
the authority to take these things into account only as between modes of trans- 
portation. Thus, railroads would still be protected from rate wars among each 
other, just as they are now. But. the barge lines and the truckers would not be 
protected from railroad rate wars except by the double standard of compensatory 
rates, which means full cost to the barge line and a lot less than full cost to 
the railroad. Thus, as between the barge lines and the railroads, the laws of the 
19th century competitive jungle would be largely restored. When the commit- 
tee says, early in its report, “full competition,” it doesn’t really mean “full com- 
petition” throughout the transportation system. What the committee really 
means is full and desructive competition of railroads against barge lines and 
intercity truckers. 


COMPETITIVE RELATIONSHIPS—-RAIL AND BARGE 


If I were a rail executive, I don’t know whether I would be in favor of the 
proposed legislation or not. Once a railroad starts a rate-cutting attack on it 
barge line, it’s likely to hurt other railroads, too. Is it really possible to keep 
the fires of a rate war localized ? 

However, one thing is clear. If such a rate war can be kept localized, the 
odds are all in favor of the railroad. The railroad has four major advantages, 
none of them relating to comparative efficiency, nor to lower costs, nor to 
service. The railroad has four advantages, all in the nature of strategic weapons. 

First, the railroad has its below-cost standard for compensatory rates. In 
1953, out of 256 commodity classes carried by all the railroads in the country 
throughout the year, 87 were carried at a loss. Of these 87, 41 were carried 
at less than out-of-pocket costs, and 15 were carried at less than 60 percent of 
costs. Altogether, the railroads took a loss of over $1 billion on this business. 
They made up thos loss by higher charges on noncompetitive traffic. Of the 256 
commodity groups, 53 yielded revenues exceeding 150 percent of fully distributed 
costs, and 8 exceeded fully distributed costs by more than 200 percent. One 
billion dollars of net revenue on such traffic is a big war chest. 

Secondly, the typical railroad is much bigger than the typical waterway 
carrier. In 1954, the average class A domestic water carrier did a business 
just over $2.3 million; the average class I railroad over $71 million. It is 
highly specious to argue intermodal impartiality as between carriers so different 
in size. 

Third, the railroad has a more diversified traffic, carrying a greater variety 
of commodities, much of this traflic over noncompetitive routes. The water 
carrier is more specialized and ge graphically more confined. 
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Finally, the railroads have a lower operating ratio than the water carriers. 
In 1954, the railroad margin of operating revenues over Operating expenses was 
21.2 percent. The water carriers, by contrast, had a margin of only 8.8 percent. 
Thus, the railroads can cut rates very deeply before they get below operating 
expenses, whereas the waterway carrier operates on a very slim margin. 

Any one of these four features would be enough in itself to give the railroad 
a conclusive advantage over the waterway carrier. The four combined add up to 
hopeless and overwhelming superiority. 

The railroads and the waterways once before were caught in the trap of com- 
petitive warfare. Before the present system of regulation had its beginnings in 
1887, the loss rates of the railroads virtually drove the water carriers out of 
business. The distinguished transportation economist, A. T. Hadley, writing in 
1885, described the process as follows: 

“Where a railroad is the only means of conveyance, it can charge what the 
traffic will bear, without restraint. But where it comes into competition with a 
water route, or with another railroad, its charges are brought down to the 
lowest possible figure. The points where there is no competition are made to pay 
the fixed charges, while the rates for competitive business will little more than pay 
train and station expenses.” 

As for the effects of intermodal competition on the pattern recommended by 
the Advisory Committee, Hadley offers this observation : 

“The water routes could not compete with the railroads at the railroads’ war 
rates. The railroad war of 1S81—-S2 had checked the development of Mississippi 
River traffic, and had rapidly cut into that of the Erie Canal. The complete 
abolition of tolls on the latter was almost a matter of necessity: and, when it 
came, it did not suffice to protect the canal business in the face of a renewed 
railroad war.” 

Ladies and gentlemen, if the proposals of the Advisory Committee were to be 
enacted into law, I do not know that they would again destroy waterway traffic 
as they did when such competitive wars raged in the 19th century. Certainly they 
would hurt it. But, a lot of improvement has taken place in navigation since 
that time. The screw-propelled diesel towboat, the use of radio and radar con- 
trols, and many other improvements have been made. The waterway carriers are 
less vulnerable. sut, I very much suspect that the railroads in seeking out 
traffic on which they could attack the water carriers would find themselves hurt- 
ing each other as well. I do not see how the fires of an intermodal rate war can 
be confined to the boundaries, and I think the principles of this report are very 
dangerous to the railroads themselves. Finally, I am quite sure that this legisla- 
tion would array the barge lines and the trucklines, on the one hand, and the 
railroads, on the other, in a battleline of implacable and mutually destructive 
hostility and that, in doing so, it would damage not only the entire transportation 
system, but the shipping community as well. It would kill off for good the 
present beginnings of cooperation of which I spoke earlier. 
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The success story of the Ohio River is a suecess story of the entire valley 
community. Much of the Nation’s industrial growth is nourished by water 
transportation. During the year 1955, 41 percent of all new investment in 
manufacturing and public utilities was located along the Nation’s waterways. 
Let’s look at another chart showing the overall picture of industrial growth on 
the Ohio. The communities, county by county, along the banks of the Ohio 
River have a population of 3.27 percent of the Nation’s total. But, during the 
6 years, 1950 through 1955, they have been the site of 6.78 percent of the 
Nation’s new investment in manufacturing and public utility plants. Along 
the Ohio River there are now 21 electric power stations, where there were only 8 
before the war, and they generate nearly 10 times as much electricity as in 1941. 
During this same period, the national total has experienced only one-third 
this rate of growth. 

In consequence of this growth, workers in the Ohio Valley are much more 
productive. As shown in the next chart, between 1947 and 1954, the value added 
per manufacturing employee in the Ohio Valley went up by 51 percent, in con- 
trast to the national total of only 39 percent. The value contributed to products 
in manufacturing is the fountainhead of income, income for workers and 
investors alike. 
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The railroads are full-fledged partners in the valley community. It would 
be hard, indeed, to make a case showing that the growth in river traffic has hurt 
the railroads. Some of the railroads do a lucrative business in hauling traffic 
to and from waterway connections. One thinks of the coal trade between Cin- 
cinnati and inland points in Ohio and from the Southern Appalachian fields to 
Toledo and Sandusky for transshipment by lake. A plant which locates along 
the water receives materials both by rail and barge. Aluminum manufacture, 
steel fabricating, the manufacture of appliances, and many other industries 
brought by water transportation to the banks of the Ohio are a stimulus to 
railroad traffic. 


THE RAILROADS SERVING THE OHIO VALLEY 






















Since 1947, ton-miles carried on the Ohio River have more than doubled. 
During this same period, the traffic of the Nation’s railroads, taken as a whole, 
has fallen off slightly. Most railroad traffic throughout the country moves 
between points which are not waterway competitive. But, there are four rail- 
roads with extensive lines paralleling the Ohio River. If the growth in river 
traffic were damaging to the railroads, these four certainly would have suffered. 
But, on the record, they are doing well, and some of them distinctly better than 
the national average. 

Let’s take a closer look at these four railroads. They are the Baltimore & 
Ohio, the Louisville & Nashville, the Chesapeake & Ohio, and the Norfolk & 
Western. The record of these four since 1948 is fully as good as that of the 
entire railroad system. 

First of all, have they lost position as to traffic? Let’s look at a charting of 
ton-miles carried. This chart shows that as to sheer ton-miles carried they 
have held up well to the national average. The Louisville & Nashville, of course, 
suffered a 2-month suspension of freight traffic in 1955 because of a work 
stoppage, and this alone accounts for its lower percentage. The other three 
are at virtually the same level as the railroad system as a whole. 
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But, ton-miles of traffic are only the beginning. What counts is the revenue 
gained per ton-mile. As you see, 2 of the railroads, the B. & O. and the L. & N., 
have maintained their position, while the other 2 have gone markedly ahead. 
In other words, a larger portion of their traffic is in the higher-rated categories 
than right after the war. 

If we combine ton-miles with revenue per ton-mile, we get the overall revenue 
picture. This is the real measure of what river traffic has done, if anything, 
to railroad freight income. The next chart shows the growth in freight revenue 
for the four railroads. Only the L. & N. has fallen behind the national average, 
and this because of the strike. The B. & O. is moderately ahead, and the other 
two lines are very much ahead of the national average. While traffic has been 
growing so enormously on the Ohio River, the freight revenue of the railroads 
paralleling the river has actually gone up more than the national average. 

Of course, the final measure of railroad prosperity is profit, and here the ques- 
tion of expenses enters in. Have revenues grown more than expenses for these 
four railroads serving the Ohio Valley? In fact they have. As indicated on 
the chart, the ratio of revenues to expenses is distinctly better for two of these 
lines, than is true of the Nation’s railroad system as a whole. For the fourth 
railroad, the B. & O., it is not quite as good as the national average, but by 
a margin so small as hardly to be significant. 
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The ratio of revenues to expenses pays off, of course, in net operating income. 
On this score, how have our four railroads done? Our final chart carries the 
answer. Two of them less well than the national average—the other two remark- 
ably better. Of the two which did less well for 1955, one, the Norfolk and West- 
ern has distinctly improved its profit picture in 1956 over last year, and has 
substantially increased its common stock dividend. 

Of the two whose profits are very much better than the nationa] average, the 
Louisville & Nashville Railroad is especially significant. This railroad is more 
competitive with the waterways than any of the other three. In addition to its 
lines paralleling the Ohio River, the Louisville & Nashville parallels the Missis- 
sippi all the way to New Orleans. Furthermore, this railroad suffered a 2-month 
work stoppage in 1955. But, in spite of all this, its net operating income for 
that year was 37 percent above 1948 in contrast to a national average for all 
railroads of only 13 percent. 

In sum, ladies and gentlemen, while the picture is irregular, for the most part 
it is quite favorable to the Ohio Valley railroads. Three of them have increased 
their freight revenue more than the national average during the period of 
rapid growth of river traffic, and as to net operating income, the one most com- 
petitive with the waterways has improved the most of all. It seems to me that 
these data present a picture of partnership much more clearly than they do a 
picture of rivalry. 

For too long a time, we have made the mistake of supposing the transportation 
load to be a fixed volume of traffic to be fought over by the respective agencies. 
But, the demand for transportation is flexible. With better service and lower 
rates, Americans ship more goods and they ship them farther. With increasing 
national income and a higher standard of living, people buy goods of higher 
value. With better transportation service, buyers will order from greater dis- 
tances, and sales organizations will extend the territories where they sell and 
ship. The whole history of American transportation, from river flatboat to the 
modern diesel-powered tow, is the history of growing volume in response to 
transportation progress. 

I said at the beginning that there is a reasonable prospect that traffic on the 
Ohio River may double by 1965. This is not the time for internecine war and 
destructive rate cutting between the different transportation agencies of the 
valley. Good news for one is good news for all, and under a program of cooper- 
ation in community development the future of the Ohio Valley is unlimited. In 
this, the railroads and the waterways have their greatest common cause. 
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The Cuatrman. Also a request from Mr. Herbert G. West, for in- 
sertion in the record on H. R. 5523 and 5524. Mr. West is executive 
vice president of the Inland Empire Waterways Association with 
main offices and headquarters located in Walla Walla, Wash. It will 
be included in the record. 

(The statement follows:) 


STATEMENT OF HERBERT G. WEST, BXECUTIVE VICE PRESIDENT, INLAND EMPIRE 
WATERWAYS ASSOCIATION 


Hon. OREN HAkRIS, 

Chairman, Subcommittee on Transportation and Communications, Com- 
mittee on Interstate and Foreign Commerce, House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN Harris: My name is Herbert G. West, executive vice presi- 
dent of the Inland Empire Waterways Association, the main offices and head- 
quarters of which are located in Walla Walla, Wash. Ours is an organization 
composed of farmers, farm cooperatives, businessmen, industry, chambers of 
commerce, public and private power organizations, labor groups, port districts, 
and county and city governments, embracing a membership of approximately 
100,000 people representative of all the territory in Oregon, Washington, and 
northern Idaho, contiguous to the Columbia and Snake Rivers. 

Our association is gravely concerned over the introduction of a series of bills 
to amend the Interstate Commerce Act which are the outgrowth of the recom- 
mendations of the Presidential Advisory Committee on Transport Policy and 
Organization. It is our understanding that several of these bills are now before 
your committee for consideration and it is our desire to register protest to them 
and to have our protest entered into the record. The specific bills which we 
understand are now being considered are H. R. 5523 and H. R. 5524, which would 
amend the Interstate Commerce Act by adding after paragraph (2) of section 
15a a new paragraph (3) reading as follows: 

“(3) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this Act, the Commission shall not consider the 
effect of such rates on the traffic of any other mode of transportation; or whether 
such rates are lower than necessary to meet the competition of any other mode 
of transportation.” 

The present national transportation policy which now serves as a preface to 
the Interstate Commerce Act was formulated in 1940 and has served as a corner- 
stone “to provide for fair and impartial regulation of all modes of transportation 
subject to the provisions of this Act, so administered as to recognize and preserve 
the inherent advantages of each” and continues further, “all to the end of 
developing, coordinating, and preserving the national transportation system by 
water, highway, and rail.” 

We believe the present national transportation policy to be a fair and equitable 
one and any amendment to the Interstate Commerce Act such as suggested in 
H. R. 5528 and H. R. 5524 would destroy the fair and impartial regulation of 
all modes of transportation and throw open the door for jungle warfare among 
those falling under this jurisdiction. Such amendments, if enacted, would surely 
open the door for massacre of some modes of transportation, leaving only the 
survival of the fittest. Certainly, this is not in the public interest. 

The Federal Government has spent millions of dollars in developing our inland 
waterways, our highways, and in subsidies to our railroads, all for the purpose 
of developing a comprehensive, economical transportation system. This system 
is not completed by any manner of means; but upon its completion we may all look 
with certainty to the fact that through cheaper and better coordinated water, rail, 
and motor service, there will result a system of transportation better and 
cheaper than any single system. This will afford every citizen of this Nation 
a return upon the money which he has invested in the form of taxes. These 
savings should be available not only to those communities fortunately located 
in a highly competitive area but a coordinated system of joint routes and rates 
should be fully developed so that the shipper in a noncompetitive area will re- 
ceive the same savings in cents per 100 pounds through joint rates as the 
community located in the heart of competition. 

If, however, a very integral part of this transportation system is eliminated 
or hampered unnecessarily, such as motor or water transportation, these savings 
will not accrne to the general public and the millions of dollars already invested 
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by the Congress at their own instigation and at the instigation of the citizens 
throughout this Nation will have been expended for nothing. 

Realizing that any change in the national transportation policy would be detri- 
mental to some of the modes of present transportation, thus proving disastrous 
to the Nation as a whole, this association, at its last annual meeting, passed a 
resolution endorsing the present national transportation policy and so instructed 
its board of directors to protect present regulations. 

Surely, such amendments as suggested in H. R. 5523 and H. R. 5524 would in 
our opinion, destroy that policy and lead to disaster in the transportation pic- 
ture. Our association is, therefore, opposed to the enactment of H. R. 5523 and 
H. R. 5524. It is hoped also that the members of this committee will seriously 
consider the implications in such amendments and will come to the conclusion, 
as we have, that they are not in the public interest. 

The CHarrman. In view of the fact that a number of the members 
of the committee will be out of the city on Monday, and an important 
executive session is being called on Tuesday morning, we will recess 
this hearing until Wednesday morning of next week at 10 o’clock. 

I might say that I would personally be greatly pleased should we 
have made better progress thus far. Some of it is our fault. We are 
endeavoring to develop a record on these various important bills. I 
must say that some of it is repetitious and necessarily it must be. We 
are going to be able to devote Wednesday and Thursday of next week 
to the hearings in this category, and therefore, I trust that everyone, 
including the members of the committee, will take cognizance of it, 
and ask cooperation in order that we can hear all witnesses. We have 
a good many yet to be heard, and I hope it will be unnecessary to hold 
a night meeting, but we do have some other things that we have to 
get to. 

The committee will stand adjourned until next week. 

(Thereupon at 4:05 p. m., a recess was taken until Wednesday, 
April 10, 1957, at 10 a. m.) 
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(Ratemaking Legislation) 


WEDNESDAY, APRIL 10, 1957 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForREIGN COMMERCE, 
Washington, D. C. 
The committee met at 10 a. m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman) presiding. 
The CuarrmMan. The committee will come to order. 
In resuming hearings today on the various bills on ratemaking, we 
scheduled for our next witness Mr. F. E. Autrey, general freight 
agent, Tennessee, Alabama & Georgia Railway Co. 


STATEMENT OF FELIX E. AUTREY, GENERAL FREIGHT AGENT, 
TENNESSEE, ALABAMA & GEORGIA RAILWAY CO. 


Mr. Aurrey. My name is Felix E. Autrey, general freight agent of 
the Tennessee, Alabama & Georgia Railway Co., with headquarters 
at Chattanooga, Tenn. 

I am appearing in support of H. R. 5384. 

Under the present law any railroad which desires to withdraw its 
participation in a through route and joint rates with any other rail- 
road, may do so by filing with the ICC a tariff schedule proposing 
this change. But if it has been proposed without the consent of all 
carriers parties to such through routes, the Commission may suspend 
the proposed schedule for investigation to see if it is in the public 
interest. 

However, it is not the duty of the Commission to detect the fact 
that such a restriction is contrary to the public interest unless some- 
one files a protest against the proposed restriction. 

In that event the Commission must look into the matter and may 
or may not suspend as it thinks the circumstances may warrant. 

The present law is good as far as it goes, but it puts the burden 
on any carrier which may be hurt by the restrictions to discover it in 
time to file a protest before the proposed restrictions take effect, and 
then to prepare and file a protest wi ith the Commission showing facts 
sufficient to persuade the Commission that it should suspend the pro- 
posed tariff schedule until it can hold a hearing to go into the merits. 

The trouble is that short and weak carriers and many shippers 
cannot afford to maintain a staff of traffie experts suffic ient to scruti- 
nize all proposed tariffs to detect any injurious proposals; or to re- 
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tain counsel in such matters, to draw and file effective protests in the 
allotted time allowed by the Commission rules. 

As a result we are in constant danger of having some destructive 
restrictions imposed on us before we wake up to our danger. 

This not only means danger to us, but it also means danger to the 
public, and, therefore, we submit that there should be some effective 
safeguards against this method some of the railroads are using in an 
attempt to eliminate their competition. 

We understand that such is the object of H. R. 5384, which objee- 
tive we endorse. 

In other words, we understand the purpose of H. R. 5384 is to 
compel any carrier which wants to exclude any other carrier from 
participation in through routes and joint rates to first get the consent 
of the carriers affected, or to apply to the Commission for approval 
of what is propos sed before it can make same effective. 

We know that the need for this protection is very great and so 
that you may more fully understand that, I wish to tell you of our 
experience. 

Appended hereto is my appendix A, a simple map of our railroad 
reproduced from the Official Railway Guide. 

The territory we traverse has good industrial potentialities, but it 
has been slow to develop, largely because our railroad has been weak 
revenuewise, and has been through three receiverships. 

Like many other railroads, we simply do not have sufficient traffic 
originating or delivered on our line to be strong. 

Fortunately, beginning in about the year 1928, we have been able to 
develop by diligent solicitation and good service a substantial amount 
of through or intermediate traffic in connection with larger carriers, 
more especially the Southern Railway system lines. 

However, now that system has become avaricious of our modest 
success and has come down on us with threatened destruction by pro- 
posing to deny to us their participation in through routes and joint 

rates, although it will gain for them very little, if any, net gain 
in revenue and with cold indifference to the public interest. 

The full story of their aggression and the injury to the public 
as well as ourselves is one which reflects no credit on the great South- 
ern Railway system. 

The facts are set out in our brief in I. and S. docket 6413, a copy 
of this I have here as appendix B. 

Frankly, the proposed bill would not completely eliminate the long 
and very expensive litigation which the railroads and shippers must 
go through in order to protect themselves against these route restric- 
tions. 

The proposed bill, however, would automatically force any rail- 
road attempting to eliminate a route to appear in hear ings before the 
Interstate Commerce Commission and the burden of proof also would 
automatically be placed on the railroad seeking to eliminate its com- 
petitve routes, to show that it was in the public interest. 

By not being forced to such suppression of the routes it would 
also give the protestant railroads and shippers time to employ coun- 
sel and time to prepare necessary factual data than is available undet 
the present law. 

Therefore, in my opinion, under the proposed bill, the railroads 
who are indiscriminately attempting to eliminate their competition 
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would hesitate to close routes in the manner as described herein, 
because they would know from the beginning that the full burden 
of proof would be upon them to show ‘that the elimination of their 
competition would be consistent with the public interest, and this 
would, therefore, more adequately protect the right of the shippers 
to continue to use competitive routes now avail: ble to them, and, fur- 
ther, would allow competing railroads to continue to handle traffic 
over long established routes. 

Our experience has convinced us that the welfare and indeed the 
existence of our line and many others is constantly under the threat 
of disaster tmless we are afforded the protection of a requirement 
in the law, that no through routes and joint rates in which we par- 
ticipate can be taken away before the Interstate Commerce Commis 
sion has authorized it as being in the public interest. 

The Cratrman. Could you talk a little louder, Mr. Autrey ‘ 

Mr. Autrey. Yes, sir. 

Here I should also like to submit as appendix C a statement show- 
ing the proposed attitude of the Georgia Public Service Commission 
to these routing restrictions. 

For the reasons as stated herein, we urge the enactment into law 
of H. R. 5384. 

The Cramman. Thank you, Mr. Autrey. The exhibits to your 
testimony will be received for the record. 

I see here you have quite an extensive brief. 

Mr. Aurrey. We have no intention of having that printed in the 
record, Mr. Chairman. We just submit that for you gentlemen. 

The Cnatrman. Yes. We are glad to have it for our information. 
It will be received and filed. 

Also, the brief of the Georgia Public Service Commission will be 
received for the file and for the information of the committee. 

Mr. Younger / 

Mr. Youncer. While you testified only for 5384, are you also in 
favor of 5523 / 

Mr. Aurrey. I have no comment on any of the other bills, sir. 

Mr. Youncer. That is all. 

The Cuaiman. You are, of course, one of the members of the Short- 
line Railroad Association / 

Mr. Aurrey. Yes, sir. 

The CHa an. 7 probably to clarify the question Mr. Younger 
just asked you, Mr. Jim Hood testified with reference to that bill last 
week, 

Mr. Aurrey. Yes, sir. Well, I would say this: that whatever the 
position the short lines take, we will also go along with that. But 
we were only interested in this particular bill here. 

The Cuarman. Thank you very much. We are very glad to have 
your presentation this morning. 

Mr. Aurrey. Thank you, Mr. Chairman. 

The Crarman. Mr. Phillips. 

Mr. Phillips, I understand that you are to take the place of Mr. 
F. F. Vesper, who is the general attorney and commerce counsel of 
the Chicago & Eastern Railroad Co., C hicago, Il. 

Mr. Pumps. That is right, Mr. Chairman. 
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The Cuairman. Mr. Vesper could not be with us today, I suppose, 
Mr. Prius. That is right. 


The CHarmMan. We are glad to have you. 
Mr. Puuuries. Thank you, sir. 


STATEMENT OF FRANK F. VESPER, GENERAL ATTORNEY AND 
COMMERCE COUNSEL, CHICAGO & EASTERN RAILROAD CO,, 
CHICAGO, ILL. BY GERALD L. PHILLIPS 


Mr. Putiirs. My name is Gerald L. Phillips. I am a lawyer in 
private practice in the Munsey Building in Washington, D. C. I am 
appearing on behalf of the Chicago & Eastern Illinois Railroad Co 0., 
of 442 South Michigan Avenue, Chicago 4, Ill. 

As the chairman has indicated, I am appearing instead of Mr. 
Vesper who was here last week, Mr. Chairman, and found that it was 


not convenient for him to go on and asked me if I would appear for 
him. 

I ask, Mr. Chairman, that the statement which Mr. Vesper pre- 
pared be incorporated in the record if that is agreeable to the com- 
mittee. 

The Cuatrman. Yes; we will be glad to receive that, and it will 
be included in the record. 

Mr. Puitures. Thank you, sir. 

(The statement referred to is as follows: ) 


STATEMENT OF FRANK F. VESPER, GENERAL ATTORNEY AND COMMERCE COUNSEL, 
CuHIcAGO & EASTERN ILLINOIS RAILROAD Co., WITH RESPECT TO H. R. 5384 


The Chicago & Eastern Illinois Railroad Co. extends from Chicago to Evans- 
ville, Ind., with lines diverging from that line and running to St. Louis, Mo., and 
to Southern Illinois and to Chaffee and Illmo, Mo. Its maximum haul on any of 
these lines is approximately 395 miles. The C. & E. I. passes through many 
points in a territory which is probably crisscrossed by more lines of railroad 
than any other area in the country. Because of its location, the C. & E. I. is to 
a large extent a bridge line, that is, one which handles traffic received from 
one carrier which it moves to another carrier for further movement to destination. 
As such it is particularly vulnerable to the type of activity which the Short Line 
Railroad Association has sought to proscribe through legislation. 

The C. & E. I. endorses in principle the objectives of the proposed legislation. 
The loss of such bridge traffic would eventually require higher rates from shippers 
who must rely on C. & E. I. service. 

At the same time, the C. & E. I. as a road whose maximum haul is approxi- 
mately 395 miles is particularly vulnerable to competition from motor carriers. 
It also serves an area bounded at the south by the Ohio River, on the west 
by the Mississippi River and the Illinois Waterway and touches on Lake Michigan 
on the north. It is thus subject to water competition. To meet such competition, 
it is often necessary to make rate or tariff adjustments. Often carriers partici- 
pating in through routes with the C. & BE. I. are unwilling to make such tariff 
adjustments. The C. & E. IL. does not believe that such a carrier should have 
additional stalling tactics built into the law to prevent the competitive adjust- 
ments so necessary to the C. & E. I.’s existence 

We believe that there is a possibility that H. R. 5384 might be construed as 
placing an additional impediment to such adjustments. Suppose, for example, 
the C. & E. I. and other carriers proposed a new rate adjustment to meet 
motor-carrier competition, and proposes that such rates be applicable over all 
routes. Supposing that carrier C is opposed to the rate reduction and refuses 
to permit the new rate adjustment to be applicable via its lines. Is it the 
C. & E. I. or carrier C which is commercially closing the routes? Who should 
file the application under H. R. 5384? It may be stated that since carrier C 
has opposed the application of the rate adjustment over its lines and that all 
the C. & E. I. and its supporters must do is to agree that the rates shall not 
apply via those routes, then no application would be required under H. R. 5384. 
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But carrier D may be able to participate in the rate adjustment only via routes 
with carrier C and does not want to be foreclosed from the traffic. Furthermore, 
and to us this is perhaps the more formidable objection to the language of H. R. 
5384, how will the Commission know whether this rate adjustment is one 
requiring application and hearing before it may become effective? It may be 
argued that the Commission may presume even if the rate adjustment is not 
applicable via all routes over which previous rates were applicable, that all 
routes omitted have been so because of agreement of all carriers to such 
omissions. But the memorandum filed in support of H. R. 5384 seems to pre- 
clude such a presumption. In addition, will the Commission have to check out 
all of the routings applicable with respect to the new adjustment and compare 
them with the previous routings? Should the adjustment be rejected by the 
Commission until application is filed and hearing held? The C. & E. I. is fearful 
that H. R. 5384 will impose an insurmountable burden upon the Commission 
which will stultify its operations, for the courts may construe such legislation 
as requiring that every rate adjustment must be applicable over all routes or 
require application and hearing under H. R. 5384. And this may be so even 
though actually there would be no appearances at the hearing in opposition to 
the change. 

This possibility is particularly likely because of the requirement of H. R. 5384, 
that no change can become applicable “except by agreement of all carriers whose 
lines are embraced therein.” This language must be compared with the present 
language of section 15 (3) “without the consent of all carriers.” There may 
be cases where a carrier is not inclined to agree to certain action for various 
reasons but will not oppose such action. This language may require positive 
evidence of agreement, if a hearing is to be avoided. 

We believe that any change in section 15 (3) should be safeguarded against 
double delays. For instance, under H. R. 5384, a carrier might oppose a tariff 
adjustment on the grounds the rates proposed are below a reasonable level 
and after suspension and hearing the Commission could find that the complaint 
was not well founded and the rate be permitted to go into effect. The opposing 
carrier could then say that now that it had lost, it would like to participate in 
the rate and demand that the publishing lines file an application because the 
rate approved would commercially close its route. 


We believe the objective of the proposed legislation can be reached by improving 
the present procedure. In other words, if the present law can be amended to 
include commercially closing of routes by tariff adjustments and to provide 


for mandatory suspension upon objection of a carrier properly demanding 
participation in the tariff adjustment, it is not too much of a burden to require 
such a carrier to use vigilance in discerning such changes. We believe that 
this is preferable to the uncertainty that might arise under H. R. 5384, as to 
which cases would require application and hearing. The provisions of H. R. 5384° 
as to the burden of proof is that presently provided in section 15 (3) and no 
change is proposed in that respect. We believe that a carrier whose route may 
presently be commercially closed should not now be permitted to use any new 
legislation to, in effect, create entirely new through routes. 

We are submitting herewith proposed language to substitute for that in 
H. R. 5384 which incorporates provisions intended to correct the defects which 
we believe exist in H. R. 5384, but which will recognize the principle that 
routes should not be canceled or commercially closed over the objection of 
carrier desiring to continue participation in the handling of the traffic, except 
as determined by the Commission after hearing. 


““PROPOSED LANGUAGE TO BE SUBSTITUTED IN H. R. 5384 


“Tf any tariff or schedule canceling any through route or joint rate, fare, 
charge, or classification or commercially closing any such route by tariff ad- 
justment, is protested by any carrier whose line is embraced therein, and whose 
sole objection to the proposed tariff or schedule is the cancellation or commer- 
cial closing of routes to which it is a party the Commission shall, unless such 
protest is withdrawn or evidence satisfactory to the Commission is furnished 
that the basis for such protest was unfounded or no longer exists, suspend 
said tariff or schedule, and said‘tariff or schedule shall not become effective 
unless after hearing the Commission shall find that such cancellation, or com- 
mercial closing is consistent with the public interest without regard to the 
provisions of paragraph (4) of this section, and the burden of proof shall be 
upon the carrier or carriers proposing such cancellation or commercial closing, 
to show that the cancellation or commercial closing is consistent with the public 
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interest, without regard to the provisions of paragraph (4) of this section; 
Provided, however, That if a proposed tariff adjustment, commercially closing 
a through route, is protested by a carrier seeking suspension on the grounds 
that the rate proposed would be below a minimum reasonable rate or otherwise 
unlawful, such carrier shall not subsequently be permitted to protest the same 
adjustment under the provisions of this paragraph (3).” 

Mr. Puiutes. Very shortly, sir, the Chicago & Eastern Illinois 
Railroad Co. is in agreement with the principle of H. R. 5384. How- 
ever, it feels that the language is too restrictive and, as will be seen 
on the last page of Mr. Vesper’s statement, he suggests substitute 
language for H. R. 5384. 

Very briefly, the Chicago & Eastern Illinois Railroad is a class 1 
railroad. It is not a member of the American Short Line Railroad 
Association. The longest haul on the C. E. & I. is 395 miles. 

The tracks of that company extend from Chicago, Ill., on the 
Great Lakes, down to Evansville, Ind., on the east, to St. Louis on 
the west, and to Chaffee, Mo., directly south. 

Because of the juxtaposition of that railroad it has an unusual 
competitive condition. 

No. 1, from other railroads whose tracks interlace the entire territory 
which the Chicago & Eastern Illinois serve. 

I say interlacing because those tracks run east and west as well 
as north and south, particularly in the southern Illinois territory. 

Secondly, because the tracks of the railroads touch the Missis- 
sippi River and the Ohio River and the Great Lakes, as well as the 
Illinois Waterway system, it is peculiarly subject to water com- 
petition. 

Thirdly, of course, it is faced with motor-carrier competition. 

Now, the Chicago & Eastern Illinois, as I have stated, supports the 
principle of H. R. 5384 but, because of its competitive situation, and 
there may be other railroads in a similar position, it desires to be in a 
position of instituting rate adjustments which may be necessary to 
retain traffic to its railroad or to meet its competition without the ne- 
cessity, as H. R. 5384 requires, of first securing the affirmative agree- 
ment of the other carriers who would be participating in any joint 
routes. 

On the other hand, the Chicago & Eastern Illinois believes that if in 
the institution of any new rate, new joint rate, which has an effect on 
any other carrier’s route by closing it, that the carrier against whom 
the route is closed should have the privilege and the right, of course, 
to complain to the Interstate Commerce Commission and to result in a 
mandatory suspension of the proposed rate for investigation by the 
Interstate Commerce Commission. 

There are those instances, as Mr. Vesper points out in his statement, 
where a carrier participating in a joint route with the Chicago & East- 
ern Illinois might be unw illing to affirmatively agree in writing toa 
closing of its route, but whic h would not opose that situation if the 
rate were put into effect. 

In other words, there is a difference between an affirmative agree- 
ment and just standing by. 

The proposed language which Mr. Vesper suggests to the committee 
would also contain another safeguard which would be that any carrier 
who feels itself adversely affec ted by the closing of a route would in 
effect have an election of complaining to the Commission under the 
proposed amendment to section 15 (3) or then seeking suspension of 


the 
(7) 
suc 


be | 


pre 


by 
53S 
ind 


ral 


Ll] 
Th 
oth 
we 
ral 


sta 
dle: 
in 
to 
su 


su 
CO 


he 
th 


m 
m 
ce 
p! 
re 





m: 
ing 
1ds 
ise 


me 


DiS 
w- 
en 
ite 


@ 
ad 


he 
on 


al 


he 
id 

a 
to 
e- 
1 - 


nt 


in 


he 


it, 
t- 


ne 


ee 
er 
in 
ne 


of 


SURFACE TRANSPORTATION 289 


the rate because it is unduly low, which would arise under section 15 
(7), but Mr. Vesper proposes that the carrier who would care to file 
such a petition not in effect have 2 bites at the apple, but that the case 
be litigated only the 1 time. 

As the committee will observe from the language, that is what is 
proposed. 

The burden of proof on the proposing railroad would not be changed 
by Mr. Vesper’s proposal. It would remain the same as that in H.R. 
5384, but, of course, it would relieve the opposing carrier, as I have 
indicated, from first securing affirmative approval of the connecting 
railroad. 

I want to say one last thing, that, insofar as the Chicago & Eastern 
Illinois Railroad is concerned, it is a bridge line, as that term is used. 
That is to say, it is dependent to a very great extent on connections with 
other railroads in the movement of trafic north and south and east and 
west, and for that reason it is in a similar position to other short-line 
railroads. 

At the same time, the Chicago & Eastern Illinois originates a sub- 
stantial volume of traffic on its own lines which must move to ultimate 
destinations over the lines of connecting carriers, and that places them 
in a somewhat different position so that they prefer and feel they need 
to have the relaxed standards which the proposal which Mr. Vesper 
suggests would permit. 

That concludes my statement, gentlemen. 

The Cuamman. Thank you very much, Mr. Phillips. I think your 
suggestions here about these changes are very appropriate for our 
consideration. 

Mr. Puitiirs. Thank you. 

The CrarrmMan. They are, certainly, in regard to the problem you 
have pointed out. The committee will certainly give consideration to 
them. 

Mr. Puturrs. Thank you very much, Mr. Chairman. 

The Cuamman. Mr. O'Hara. 

Mr. O’Hara. Mr. Chairman, I would like to say I want to compli- 
ment Mr. Phillips and Mr. Vesper for what is a very practical state- 
ment, particularly as it applies to your railroad and what I would 
consider the strategic location of it, and points up very definitely the 
problem which we have before us in this legislation as it affects your 
railroad and all railroads similarly situated. 

Is that not a fair statement / 

Mr. Puicurrs. [think that is, Mr. O°Hara; yes, sir. 

The CuatrMan. Mr. Younger ? 

Mr. Youncer. In regard to the proposal which Mr. Vesper makes, 
the alternate language, while it is applicable to your particular line, 
how does it fit in with the other short lines that are not similarly 
situated? Does it meet their problem as well ? 

Mr. Pritiirs. My view on that, Mr. Younger, is that it ought to 
meet their problem. 

As IT understand from what they have said, the short lines feel it is a 
burden upon them to know when there is a proposed closing of a route, 
as the previous witness has indicated, and as well as other witnesses 
have. 

That, of course, as I view it, sir, is a problem which any carrier has. 


To meet that problem does not seem to me necessary as H. R. 5384 
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provides, to place a very difficult—it seems to me—a very difficult 
administrative burden upon the Interstate Commerce Commission and 
upon the carriers. 

We don’t know how H. R. 5384 would operate, whether when a 
tariff is filed a statement has to be attached to it, or whether the Inter- 
state Commerce Commission has to review it or what. 

But it seems to me, sir, that upon consideration of Mr. Vesper’s 
proposal that that should very largely meet, if not entirely meet, the 
objections of the short-line railroad. 

Mr. Youncer. Your road is not a member of the Short Line Rail- 
road ? 

Mr. Puiuirs. It is not at this time. 

Mr. Younger. Are you a member of the Association of American 
Railroads? 

Mr. Puitiries. My understanding is that we are. 

Mr. Youncer. You are one of the American Railroads, a member of 
the Association of American Railroads which favors H. R. 5384? 

Mr. Puiurs. We favor the principle of the bill, but not its 
language. 

Mr. Youncer. With your own language? 

Mr. Putuirs. Yes, sir. 

Mr. Youncer. That is all. 

Mr. Putiuirs. I might add, if I may, my own voluntary statement 
that it seems to me that the Chicago & Eastern Illinois takes on some 
of the aspects of the trunk lines as it is sometimes referred to as well 
as the aspects of the Short Line Railroad Association. They have 
both problems. 

The Cuarrman. Thank you very much, Mr. Phillips. 

Mr. Pumurrs. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Jim Hood. 

I understood you had a further statement to present on this partic- 
ular bill, H. R. 5384 

Mr. Hoop. Mr. Pidiniats I ask that you receive for the record at this 
time, the statement of the vice president of tr affic, Monon Railroad, Mr. 
Ragland. 

T have no further personal statement to make. 

The Cuarrman. We will be glad to receive Mr. Ragland’s statement, 
and that will be included in the record at this point. 

Mr. Hoop. Thank you, sir. 

(The statement referred to is as follows:) 


STATEMENT OF CHARLES EB. RAGLAND, VICE PRESIDENT, TRAFFIC, MONON RATLROAD 
Witn Respect To H. R. 5384 


My name is Charles E. Ragland, at the present time I am vice president of 
traffic, Monon Railroad. I have held various positions in railroad traffic work 
for 21 years and I am familiar with the railroad practices concerning the rating 
and routing of traffic over or by means of joint rates, joint routes, and freight 
classifications. 

House bill No. 5384 presented February 27, 1957, to amend the Interstate Com- 
merce Act to provide for the preservation of competitive through routes for rail 
earriers, has been brought to my attention. 

This bill would amend section 15 (3) of part 1 of the Interstate Commerce Act. 
In my opinion the present wording of the act in this section does not adequately 
protect all of the rail carriers involved. It is my understanding that the Amer- 
ican Short Line Railroad Association is making an appearance at this hearing 
either in person or by statement advancing an amendment to this bill. I am in 
agreement with this association that the bill as introduced is an indication to- 
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ward correcting the defects in section 15 (3) of the act; however, the bill as 
introduced falls short of the needed legislation. I agree in principle with the 
objectives of the American Short Line Railroad Association in trying to amend 
the present bill. 

The Chicago & Eastern Illinois Railroad through its witness Mr. Frank E. 
Vesper, general attorney and commerce counsel has submitted or will submit an 
amendment to the pending House bill No. 5384. I would like to submit this 
statement in support of the amendment submitted by the Chicago & Eastern 
Illinois Railroad. I believe that the amendment submitted by the Chicago & 
Illinois Railroad is in the best interests of common carriers by rail. 

Dated : March 27, 1957, Chicago, Ill. 

The CHatmman. Mr. C. B. Culpepper of the Atlanta Freight 
Bureau. 

Mr. Culpepper represents the Southern Traffic League, National 
Conference, Nonprofit Shipping Association. 


STATEMENT OF CAUGHEY B. CULPEPPER, ATLANTA FREIGHT 
BUREAU 


Mr. Cuvperprer. Thank you, Mr. Chairman, 

The Cuatrman. On behalf of the committee, let me welcome you 
back to this committee. 

Mr. Cu.rerrer. Thank you, sir. I am beginning to feel like it is old 
home week. Thank you very much. 

At this time I would like to offer for the record a statement filed on 
behalf of the Southern Traffic League over the signature of its legis- 
lative committee, to be made a part of the record without any comment 
from me. 

The Cuatrman. Let the statement be received. 

Mr. O’Hara. Mr. Chairman, I am intrigued by that language, “a 
nonprofit civic organization.’ 

Mr. Cutrerrer. Mr. O’Hara, since asking for time, the Nonprofit 
Shipping Association has decided that they are really not interested 
in any of the pending legislation being considered at this time. 

Now, when your committee gets to 1 or 2 other bills down the line, 
why, we will ask for time for the National Conference of Nonprofit 
Shipping Association. 

The Cuarrman. Very well. 

Mr. Cuurerrrr. I will explain the Nonprofit Shipping Association 
at the proper time, Mr. Congressman. 

The Cuairman. You may proceed. 

Mr. Cureprrr. I have filed with the committee a prepared state- 
ment. I would like to have that go in the record with some verbal 
remarks, oral remarks made at this time, sir. 

The Cuatrman. May I inquire, which is the prepared statement ? 
I have two letters. 

Mr. Curerrer. That is the Southern Traffic League. 

The Cuamrman. Then we have the statement ¢ 

Mr. Cu.rrerrer. That is my prepared statement. 

The Cuamman. Where is the statement that you were putting in 
the record without comment ? 

Mr. ie papi a That is the one you have there. 

Now, I am going to make some extraneous comment on that state- 
ment. Is that all right, sir, or do you want me to read the statement ? 

The Cuairman. No, you ‘have just said that you are offering a state- 
ment for the record without comment, and that statement was in- 
cluded in the record. 
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Now you offer a statement in which you say you are going to com- 
ment on. We want to know which is which. 

Mr. Curreprer. The statement without comment was on behalf of 
the Southern Traffic League. 

The Cuatrman. Where is it? 

Mr. Cutrerrer. The letter to you, sir. 

The Cuairman. That is the letter, then ? 

Mr. Cuurepper. Yes, sir. 

The CHatrman. I was trying to get it clear. 

Mr. Cuupepper. I beg your pardon, sir, for confusing you. I am 
sorry. 

Now, I would like to make some comments on my statement that I 
have introduced. 

The Cratmman. You may proceed. 

Mr. O’Hara. As I understand, Mr. Culpepper desires his statement 
in the record in full. 

Mr. Cuurerrer. Yes, sir; that is right. 

The Cuarrman. The statement may be included in the record at this 
point. 


(The statements referred to are as follows:) 


ATLANTA FREIGHT BUREAU, 
Atlanta, Ga., April 1, 1957. 
Hon. OREN HArRIs, 

Chairman, Transportation and Communications Subcommittee, Committce 
on Interstate and Foreign Commerce, House of Representatives, Wash- 
ington, D.C. 

DEAR CONGRESSMAN Harris: Following is a statement of the position of the 
Southern Traffic League with reference to House bills H. R. 1066, H. R. 2808, 
and H. R. 3233 mentioned in my letter to you of March 30. 

A reevaluation of the position of the Southern Traffic League makes it de- 
sirable to separate its views from those of the Atlanta Freight Burean, for 
which I will appear personally before your committee. I have, therefore, re- 
moved all reference to the position of the Southern Traffic League in the verbal 
statement which I shall make on behalf of the Atlanta Freight Bureau and ask 
your committee to consider this communication as expressing the official posi- 
tion of the Southern Traffic League with regard to three particular bills being 
considered by your subcommittee. 

The Southern Traffic League is an incorporated organization composed of 
representatives of the larger and more influential manufacturing and industrial 
businesses in the Southeast and organized traffic groups which represent such 
businesses. 

I am chairman of the legislation committee of the Southern Traffic League 
and have been authorized to express these views by action of the league in a 
membership meeting held in New Orleans, La., on March 19, 1957. 

H. R. 1066.—This bill has had various predecessors which have been consid- 
ered by previous Congresses; and the Southern Traffic League is in favor of the 
passage of legislation which will accomplish the main purpose of this bill, i. e., 
the publishing of through routes and joint rates, fares, and charges by common 
earriers of property by motor vehicle with other common carriers of property 
by motor vehicle. The league is not so positive in its stand with reference to 
the publishing of joint routes and through rates, fares, and charges by common 
carriers of property by motor vehicle with common carriers by railroad and/or 
express and/or water. However, it is the position of the league that through 
routes and joint rates, fares, and charges between motor common carriers are 
desirable and proper and urges the passage of legislation which will accom- 
plish this purpose. It is, therefore, in favor of enactment of H. R. 1066, either 
in its present form or with an amendment which will remove the permissive 
publishing of through routes and joint rates, charges, and classifications with 
conimon carriers by railroad and/or express and/or water. 

H, R. 2808.—This bill preserves the more essential protection to the shipping 
public now provided by section 4 of the act and, at the same time has been ap- 
proved by the Interstate Commerce Commission as making more workable and 
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flexible the rules under which section 4 can be applied, simultaneously elimi- 
nating much paper work devolving upon the Commission. 

The Southern Traffic League is, therefore, in favor of the passage of this 
pill and urges its adoption by Congress. 

H. R. 8233.—As we understand it, the actual accomplishment of this bill would 
be the amendment of section 22 of the Interstate Commerce Act so as to pre- 
elude the granting of reduced negotiated rates to the United States Govern- 
ment, and/or agencies thereof, except in time of war or national emergency. 
The Southern Traffic League is in favor of the passage of this bill, or one 
similar thereto, in spite of the oft-repeated threat that if the Government is 
forced to pay the higher published rates, the end resulted would be an increase 
in taxes to provide the funds for these increased rates. 

We realize these threats may not be idle ones. However, it is our position 
that the Congress of the United States should not automatically decide that 
there is no chance whatever for reducing the expenditures of the Federal Gov- 
ernment and that at least once in a while the budget should be approached from 
the angle of “how much money do we have to spend” rather than from the angle 
of “we have got to spend so much money, where are we going to get it.” 

We believe the interests of the shipping publie will be better conserved and 
protected and that a sound transportation policy can be adopted if the Govern- 
ment is required to pay the published rates rather than moving their products 
on negotiated section 22 rates. Of course, in times of national peril or emer- 
gency, no one would challenge the good judgment of providing for economical 
and expeditious handling of Government property and personnel at whatever 
rates and under whatever conditions might be indicated. 

H. R. 38774.—This bill provides for the filing with the Interstate Commerce 
Commision by contract carriers by motor vehicle of their actual rates or charges 
instead of their minimum rates or charges. The Southern Traffic League is 
heartily in favor of the passage of this bill and urges its approval by your com- 
mittee 

Accept the thanks of the Southern Traffic League for your consideration of 
its views and be assured of our intense desire to have all of these questions 
resolved in the proper and most logical manner. 

Yours very truly, 
C. B. CULPEPPER, 
Chairman, Legislation Committee, Southern Traffic League. 


STATEMENT OF CAUGHEY B. CULPEPPER 








My name is Caughey B. Culpepper. I am secretary and general manager of 
the Atlanta Freight Bureau of Atlanta, Ga., which is a nonprofit civic organiza- 
tion providing traffic manager service and traffic and transportation consulting 
service to its entire membership of approximately 575 of the leading business 
and industrial concerns located primarily in the Atlanta area. I wish to point 
out, however, that the Atlanta Freight Bureau does have members whose head- 
quarters are located in other States and even in the extreme eastern and central 
portions of our country. 

My appearance before your subcommittee, and the position which I shall take 
on behalf of the Atlanta Freight Bureau, are at the direction of the board of 
directors of the bureau, which is its governing body. 

H. R. 1066.—I1 am instructed by the Atlanta Freight Bureau to state that the 
provisions of this measure as written are considered extremely dangerous to the 
preservation of the well-defined and well-established separation of the different 
forms of transportation, in that if common carriers of property via motor vehicle 
are permitted to establish reasonable through routes and joint rates, charges 
and classifications with common carriers via railroad, express and/or water, 
such procedure would make it more difficult to preserve the inherent definition 
and advantages of the individual modes of transportation. Divisions problems 
would instantly appear; and it would not be long until the influence of this 
legislation would contribute to the amalgamation of our entire transportation 
system which could, and probably would, constitute a threat toward the national- 
ization of our transportation agencies. 

H. R. 2808.—While we see no real necessity for any amendment to, or modi- 
fication of the present fourth section of the Interstate Commerce Act, we cer- 
tainly feel that H. R. 2808 is preferable to the more drastic changes introduced 
at the behest of the railroads in the last session of Congress. 
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The instant bill at least preserves the more essential protection needed by the 
shipping public and, at the same time, has the approval of the Interstate Com- 
merce Commission. We, therefore, would like to make three definite progressive 
observations regarding this bill: 
First: We see no necessity for any legislation amending the present 
section 4 of the Interstate Commerce Act. 
Second: We really offer no objection to the passage of H. R. 2808; and 
Third: We prefer H. R. 2808 to that portion of the so-called omnibus 
bills (H. R. 5521 and H. R. 5522) dealing with this matter and urge the 
passage of H. R. 2808 in preference to the more drastic measures. 

H. R. 3233.—As your committee well knows, this is a bill to amend section 22 
of the Interstate Commerce Act in such a manner as to preclude the granting 
of reduced negotiated rates to the United States Government, and/or agencies 
thereof, except in time of war or national emergency. 

The Atlanta Freight Bureau is in favor of the passage of this bill or one 
similar thereto. 

Our organization is well aware of the threats and implications attendant upon 
the enactment of such legislation. We appreciate the fact that it has been 
stated from time to time by representatives of the Government and by the rail- 
roads themselves, that if the Government were forced to relinquish the advan- 
tages of negotiated rates, the National Treasury would have to look elsewhere 
for the automatically expanded disbursements, thus making tax increases in 
some form inevitable. 

While we cannot treat this as an idle threat, there is another side to the pic- 
ture which, even though in this instance, it seems totally irrelevant, gives me an 
opportunity to state that apparently even you gentlemen of the Naional Con- 
gress have thrown up your hands in a defeatist gesture proclaiming that there is 
no way to meet any financial emergency except to raise taxes. 

I recall very plainly when I appeared before another subcommittee a month 
or two ago with regard to the elimination of the 3 percent transportation tax, 
I was flatly told that if the 3 percent transportation tax were removed, that 
same amount of money would have to be found somewhere else and that it was 
apparently the consensus of all Members of Congress concerned that no reduc- 
tion in taxes had any chance of being approved at this session of Congress be- 
cause it could not be done. 

I have the greatest respect for Senators and Congressmen. They must, of 
necessity, be far above the average in intellect, ingenuity and character or they 
would not be where they are. However, gentlemen, those of you whom I respect 
the most seem to have arrived at the conclusion that the only way to balance 
the budget is to raise more money. Why not try cutting the budget? Why not 
either reduce or eliminate some appropriation for one or all of the various 
departments of the Government? The world won’t come to an end, our Goy- 
ernment won’t blow up, there won't even be a revolution. 

Some department may have to do without 5 gross of pencils. Some depart- 
ment may have to even curtail the travel of some of their officials for 12 months. 
Some of you may not even get reelected; but I believe you could live with your- 
self with a clearer conscience and a conviction that you had done your duty. 
Right is right and always will be; and it is neither fair nor proper for a small 


individual shipper to be compelled to pay higher rates because a tax-bloated - 


government can secure special-rate privileges. 

H. R. 3774.—This bill is to amend section 218 (a) of the Interstate Commerce 
Act to require contract carriers by motor vehicle to file with the Interstate Com- 
merce Commission their actual rates or charges instead of their minimum rates 
or charges. The Atlanta Freight Bureau is in favor of the passage of this bill 
and urges its approval by your committee. In view of the pleas of the Interstate 
Commerce Commission for needed authority to regulate transportation agencies 
under the jurisdiction of the Commission, it seems quite appropriate that if other 
forms of transportation are required to file precise rates and charges, there is 
no reason why contract carriers should not be required to follow the same 
practice. 

H. R. 5384.—The Atlanta Freight Bureau is practically noncommittal with 
reference to this legislation. I have been instructed, however, to state on behalf 
of the Atlanta Freight Bureau that it is, as a matter of policy, opposed to 
needless legislation; and, so far as we are able to determine, this bill is not 
necessary and will, in fact, serve no constructive purpose. If we were to take 
a position on the matter, therefore, we would recommend that the bill do not 
pass. 
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H. R. 5523 and H. R. 5524 cover the “shall nots” of our railroad friends, 
which I am afraid they desire primarily for the purpose of obtaining only a 
“fair advantage.” 

At first blush, the apparently selfish purpose of these bills led the Atlanta 
Freight Bureau to be inclined to oppose their passage. However, the principles 
incorporated in these measures happen to support a theory of ratemaking 
which my organization is coming more and more to believe in as the proper 
basic foundation of all rates and charges for all modes of transportation, i. e., 
the cost of providing the service, plus a reasonable profit. 

We realize that this theory is not orthodox and that even the experienced 
and learned Interstate Commerce Commission will probably ridicule such theory 
and say that it is totally impracticable and impossible of application. How- 
ever, we have noticed a change in the attitude of shippers, railroads, motor 
carriers, and even regulatory bodies in recent years which might indicate that 
the “cost of performing the service” theory is not so far-fetched after all. 

Because we desire to be consistent, the Atlanta Freight Bureau offers no 
opposition to the passage of these bills and suppose, if they are enacted, they 
will accomplish the purpose for which they are intended without resulting in 
tragic consequences through abuse by the rail carriers of the privileges auto- 
matically granted. 

In this connection, I cannot refrain from warning your committee and the 
rail carriers themselves that abuses have prevailed in the past and that it is 
the position of the Atlanta Freight Bureau that the great railroads of this 
country should get out of the “cry baby” class and stand on their own feet as 
mature business organizations. 

The Southern Railway in an instant proceeding before the Interstate Commerce 
Commission (Ex parte 206) has acted with complete good faith and has stated 
in so many words that while additional revenue would be welcome and might 
be needed, it did not expect or desire such added revenue from thoughtless in- 
crease of freight rates that would necessarily drive business away from the 
rail carriers to other forms of transportation. I want to take this opportunity 
to pay tribute to this good judgment on the part of the railroad management 
which, to my mind, is the soundest policy to which expression has been given 
by a major officer of a leading rail carrier in the past 20 years. 

You may ask what all this has to do with the “shall nots” encompassed in 
these two bills. It has this to do with it: The railroads will have to earn 
protection from competition by the same good management and sound opera- 
tion as they must necessarily use in producing a profit for their companies. 
The Government can’t keep on protecting any particular field of business by 
law. The Congress cannot continually and continuously pass bills that will 
shield and protect a particular industry. That program might temporarily 
accomplish the short-sighted purpose which brought it into being. It might even 
work for 10 or 15 years. However, it is inherently wrong and cannot be the 
basis for a long-range sound transportation policy. 

So, we believe in helping the railroads; we believe in seeing that they have 
a fair opportunity to meet competition and establish rates that will give them 
an equal chance to secure business. However, past experience has proven that 
the railroads might use the relief granted under these three provisions to reduce 
their rates to points where there is actual effective water or motor competition 
and would, most likely, penalize the inland points that are without such 
competition. 

Personally and on behalf of the Atlanta Freight Bureau, I wish to thank your 
subcommittee for permitting my appearance at this hearing and the considera- 
tion of our views regarding the instant legislation. 

While we are proud of our bureau and the part that it has played in protect- 
ing the interests of the shipping and receiving public of our section; and, while 
we feel that we have earned the right to a consideration of our views, we 
realize that other parties at interest, including this subcommittee, may feel 
that we are not quite as sound in all of our opinions as we have tried to be. 
Nevertheless, they are our honest convictions; and over 50 years of continual 
growth and experience lead us to think they are logical and worthy of favorable 
consideration. We certainly appreciate an opportunity to present them to 
your body. 


” 


Mr. Curerrer. My written statement which has been distributed 
is complete in its exposition of the views of the Atlanta Freight Bu- 
reau regarding the proposed legislation here under consideration. 
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However, there are one or two observations made therein that I 
would like to emphasize and underscore. 

We will let the discussion of H. R. 1066 remain as it is, except to 
say that we firmly believe that everything possible should be done to 
retain complete separation as between motor carriers and rail carriers 
unless and until there is developed an adequate system of rail motor 
transportation under a common ownership and operation. 

The provisions of H. R. 1066 would permit joint rail and motor 
rates and routes, which we think would under present conditions be 
contrary to a sound competitive national transportation system. 

H. R. 2808 could be quite an important measure. We would like 


to emphasize the fact that this bill has the approv: al of the Interstate 
Commerce Commission and eliminates many of 


the obnoxious features 
included in the legislation recommendation by the Presidential Ad- 
visory Committee and encompassed in the so-called Weeks’ report. 

As stated by Commisioner Freas earlier in the present hearing be- 
fore this subcommittee : 


The long and short haul clause of the act has been surrounded throughout 
its history by more controversy than any other provision— 
and I suppose that not even the railroads themselves have studied 
this question and the practical workings of its various phases as much 
as has the Interstate Commerce Commission. 

Therefore, as the Commnission states that H. R. 2808 is a better bill 
than one which contains the recommendations of a hastily formed and 
biased committee, we surely will support the views of the Commission. 

Consequently, we offer no objection to the passage of H. R. 2808, 
and take the unqualified position that it is definitely preferable to the 
language contained in the omnibus bills, H. R. 5521, and H. R. 
sponsored by Mr. Weeks, Mr. Rothschild et al. 

I must confess that I am surprised and puzzled at the persistence of 
the administration and the Department of Commerce in requesting the 
introduction in this session of Congress of House bills H. R. 5521 and 
H. R. 5522, which are almost identical with the thoroughly discredited 
and ridicule provoking measures, H. R. 6141 and H. R. 6142, offered at 
the last session of Congress. 

Even Hon. Louis Rothschild, Under See ‘retary of Commerce for 
Transportation, has admitted at the present series of hearings that 
these omnibus bills were offered as “an instrument for the study and 
convenience of the Congress”. 

I submit that that is the form which the report of the Presidential 
Advisory Committee should have taken. Certainly, these half-baked 
and biased provisions should not have been submitted to the N 
Congress in the form of proposed legislation. 

H. R. 3233 is the only bill on which I wish to ask permission to re- 
peat verbatim. 


The Atlanta Freight Bureau is in favor of the passage of this bill, 
or one similar thereto. 

Our organization is well aware of the threats and implication at- 
tendant upon the enactment of such legislation. We appreciate the 
fact that it has been stated from time to time by re presents itives of 
the Government and by the railroads themselves, that if the Govern- 
ment were forced to relinquish the advantages of negotiated r ates, the 
National Treasury would have to look els ewhere for the automati cally 
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expanded disbursements, thus making tax increases in some form 
inevitable. 

While we cannot treat this as an idle threat, there is another side 
to the picture which, even though in this instanc e, it seems totally 
irrelevant, gives me an opportunity to state that apparently even you 
gentlemen of the National Congress have thrown up your hands in a 
defeatist gesture proclaiming that there is no way to meet any finan- 
cial emergency except to raise taxes. 

I recall very plainly when I appeared before another subcommittee 
a month or two ago with regard to the elimination of the 3 percent 
transportation tax, I was flatly told that if the 3 percent transporta- 
tion tax were removed, that same amount of money would have to be 
found somewhere else aad that it was apparently the consensus of all 
Members of Congress concerned that no reduction in taxes had any 
chance of being approved at this session of Congress because it could 
not be done. 

I have the greatest respect for Senators and Congressmen. They 
must, of necessity, be far above the average in intellect, ingenuity, 
and character, or they would not be where they are. 

However, gentlemen, those of you whom I respect the most seem to 
have arrived at the conclusion that the only way to balance the budget 
is to raise more money. Why not try cutting the budget? 

I beg your pardon. This was written before you all acted yesterday. 
I want to thank you for that. 

I would like to praise you to the skies for that action yesterday. 
[hope that you will continue to do it. 

Then I would say what I was fixing to say. Why not either reduce 
or eliminate some appropriations for one or all of the various depart- 
ments of the Government. The world won't come to an end; our 
Government won't blow up. 

There won’t even be a revolution. 

Some department may have to do without five gross of pencils. 
Some department may have to even curtail the travel of some of their 
officials for 12 months. Some of you may not even get reelected. 

The Crarrman. That can be stricken from the record if you like. 

Mr. Cutrrerrer. But I believe you could live better with yourselves, 
with a clearer conscience and a conviction that you had done your duty. 

Right is right, and always will be, and it is neither fair nor proper 
for a small individual shipper to be compelled to pay higher rates 
because a tax-bloated Government can secure special rate privileges. 

wt offer no — comment with reference to House bills H. R. 

fand H. R. 538 

“] would a. to oir 1 or 2 additional observations regarding H. R. 
5523 and H. 5524. I again point to the decided improvement in 
the overall To t of these two measures when compared with section 8 
of H. R. 5521 and H. R. 5522, which covers the objectives here sought. 

Even the rail carriers themselves have actually become somewhat 
embarrassed at their connections with the so-called omnibus bills. 
There has been an outcry against the injustice and utter impractica 
bility of some of the theories advanced by these omnibus bills that our 
railroad friends are hanging their heads in shame and disclaiming 
responsibility therefor. 

And, in stating to you that the aoe Freight Bureau offers no 
objection to the passage of H. R. 5523 and H. R. 5524—which contain 
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the famous shall nots—as a friendly gesture to our rail friends. [| 
would like to state that the substitution of one of these bills for the 
impracticable sections of the omnibus bill covering this matter is a 
perfect example of what can be accomplished by fairness and thought- 
ful consideration. 

Not only does the Atlanta Freight Bureau offer no objection to the 
passage of these bills, but many of our members have individually 
made contact with their representatives in Congress endorsing these 
measures, all of which goes to prove that the shipper as well as the 
transportation agency deserves consideration and reacts in quite a 
human way to justice and fair play. 

Permit me to again thank you for the opportunity to appear 
before your subcomittee and to state that I hope none of you are 
getting tired of my oft repeated appearances or take any offense at 
what I have said. 

The Cyatrman. Not at all, Mr. Culpepper. You may be assured 
that this committee is very glad to have you here before us at any 
time because you always present a very interesting and informative 
statement. 

We shall be happy to have you on any subject which this committee 
has under consideration. 

Mr. Cutreprer. As Senator Smathers once said to me, “Congress- 
man, you will go far.” 

The CrarrmMan. I am very glad we are able to impress you then. 

Mr. Flynt comes from the great State of Georgia that you come 
from. We will give him an opportunity to ask any questions that you 
might have at this time? 

Mr. Frynvt. On this question of the shall-not bill, 5523, do you know 
whether the position which you have stated generally reflec ts the feel- 
ings of the shippers in the Atlanta area ? 

Mr. Cuvrerrer. Mr. Congressman, I would say that it does, sir, 
because of the change in the wording, the change in the intent, the 
change in the purpose outlined in these bills has convinced the ship- 
pers down there that probably they are fair and just and right and 
some 4 or 5 of my members have wired you and the Congressmen 
from Atlanta, Judge Davis, asking that these bills be favorably 
considered. 

I would say for my own membership it is the rank-and-file opinion 
of them; yes, sir. 

Mr. Fiynv. I notice in your prepared statement; also, I gather from 
your extemporaneous statement to us, this quotation “We do not 
oppose these two bills.” How far would you go in saying that you 
actually support them ? 

Mr. Curreprer. I think I can clarify it entirely. My board of di- 
rectors has not taken any official action to support the bills. If I 
were to go to them tomorrow and present the matter to them again, I 
feel sure that they would. 

Now, they have taken action not to oppose the bills, as we did the 
provisions of the omnibus bills. 

Since it became very evident that our members were in favor of the 
bills, I am satisfied that the Atlanta Freight Bureau at a subsequent 
meeting would approve the support of the bills. 

Mr. Frynr. Would I be right in stating that individually these 
members of the board support the bills and favor their passage, but 
officially the board of directors has taken no action ? 
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Mr. Cutrrerrer. Yes; I would say so. 

Mr. Rozerts. Mr. Culpepper, I just want to join the other members 
of the committee in telling you that you are always welcome here. 

Mr. Cunperrer. Well, I will be happy to read it because I have more 
admiration for the management of the Southern Railway than almost 
any business concern in the United States today. I think they are on 
a sound operating basis and that they have proven that good operation 
can make money for a railroad without seeking to raise rates all the 
time. 

Mr. Fiynv. Iam glad to have that. And I appreciate your appear- 
ance here. 

The Crarrman. Maybe that explains the contention made by some 
of the short lines that the Southern is taking business from them under 
present procedure. 

Mr. Cutrerrer. Well, I can well imagine that they might take busi- 
ness from them because they certainly are a good operator of a railroad. 

The Cuarrman. That speaks well. 

Mr. Younger? 

Mr. Youncer. Mr. Culpepper, I do not quite connect your state- 
ment that you gave verbally with what you have in your statement 
on page 5 when you say, in regard to H. R. 5523 and H. R. 5524, that 
the primary purpose on the part of the railroads is to get a “fair 
advantage.” 

Are you advocating a bill that would give any means of transporta- 
tion a “fair advantage,” and what do you mean by “fair advantage” ? 

Mr. Currrrer. You put in quotes, Mr. Congressman, in an effort 
to be a little bit facetious. That term arose one time when we had a 
general class rates case and one of the attorneys got up and said they 
weren't seeking any pre judic e or preference at all. They were just 
seeking a fair advantage. That is all that they wanted. 

I think the railroads were trying to get just a fair advantage, just a 
little bit, have things just a little bit their way, see. Do you under- 
stand what I mean? 

Mr. Youncer. I think Ido. I remember a coach once talking to a 
referee of a football game prior to the game. He said, “Now, George, 
all we want is a square deal, but in case of doubt, give it to us.’ 

Mr. Cutrrrrer. I think that explains it very good ; yes, sir. If you 
read on, at first blush we were inclined to oppose these measures, ‘but 
when you go to realize that there may be some reason for the railroads 
to say now you should not consider what effect this is going to have 
on some other mode of transport ition, and when we went back and 
fund out that the Atlanta Freight Bureau has consistently been in 
favor of a theory of ratemaking that nobody else apparently agrees 
with, and that is that the base for all rates ought to be the cost of pro- 
viding the service, plus a profit instead of what use the stuff is going 
to be put to when it is moved, and you go along and compare these bills 
and it gives the railroads an opportunity to do that, because then 
they eliminate one extraneous thing they have to consider, and that is 
how it is going to affect the truckline or how it is going to affect the 
waterline. 

In other words, we have to put in a rate that makes money, and 
theoretically it sounds all right. 

93529—57——20 
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Mr. Younger. The idea of your Bureau, then, would be to have a 
rate on a pound regardless of the value of that pound, whether it was 
cigarettes or whether it was steel ? 

Mr. Curerrer. That is true, with certain reservations. 

Of course, the claim element. The cost of handling and all would 
be more on some articles than it was on others. 

Do you understand what I mean ? 

In other words, the loss ratio on some commodities is higher than 
it ison others. You can’t say, “We will handle a pound of cigarettes 
for what we will handle a pound of steel,” because you don’t handle 
the cigarettes the same as you handle steel, but, considering all evidence 
of what it costs to handle cigarettes, the loss element in case of dam- 
age, or loss, we think that all rates ought to be based primarily on 
what it cost the railroad to handle that, to move it from origin to 
destination, plus their profit. 

Now, the Commission will say it can’t be done. The railroads will 
say it can’t be done, but the Southern Railway told us they could not 
get second-morning delivery of carload freight in Atlanta, too, but 
they are doing it. 

Mr. Youncer. In other words, you do not think the rates should 
be based on the ability of the shipper to pay ? 

Mr. Cutrerrer. No, sir. 

Mr. Youncer. Do you feel that rates are based somewhat on the 
abilities of the shipper to pay ? 

Mr. Cutperrer. They are based on what the traffic will bear. 

Mr. Youncer. That is on the ability of the shipper to pay / 

Mr. Cutrrerrrer. Well, sometimes he pays when he doesn’t have the 
ability. 

Mr. Youncer. Then he will not stay in business very long. 

Mr. Cuirrrrrr. And they are going out of business more and more 
if they don’t quit raising transportation rates, because rates are one 
* the largest single cost of handling; and if you keep putting on 

10, 15 percent, it will be so that you cannot handle anything from 
en York to Atlanta or from Atlanta to Chicago. 

Mr. O’Hara. I could not agree with you more on that statement 
you have just made. I agree with you 100 percent. 

Mr. Youncer. That is all. 

The Cuairman. But if the cost of operation keeps going on up one 
the volume of the transportation or the commodity transported i 
reduced, then you are going to have requests for increased rates ? 

Mr. Cunprrrer. Mr. Chairman, will you again let me refer to page 5 
and point to the Southern Railway / 

The CHarrman. Yes. 

Mr. Cutrerrer. They say they don’t need the money. They may 
need it a little bit, but they don’t think they ought to get it by raising 
rates. 

The Cuatrman. I think someone said the other day, though, that 
the volume of traffic on the Southern has increased all the time. 

Mr. Cutrerrper. Why? Because of good service. 

The Cuatmrman. And the availability of it. [understood Mr. Flynt 
said the other day that the Atlanta area and that southern portion of 


the country was progressing and growing faster than any other portion 
of the country. 
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Mr. Cutrerrer. Yes; but we still don’t have the potential you have 
up here between two points on one of your northern railroads. People 
are still there. You are growing, too. 

The Cuarrman. Let us not get any wrong impression up here. I 
come from the Southwest. 

Mr. Cuurrrrer. I beg your pardon, sir. I am very regretful for 
that slip. I know it and I should have remembered it. Excuse me. 

Mr. Youncer. Mr. Chairman, there is one question. 

On 5523 and 5524, the ultimate purpose of those bills is for lower- 
ing rates ¢ 

Mr. Cutrerrer. That is right. That is the reason we say we have 
no objection to them. 

Mr. Youncer. In other words, you think through them there is a 
prospect of getting lower rates / 

Mr. Cutrrerrer. Yes, sir. 

Mr. Youneer. It is designed for that purpose and not for higher 
rates ¢ 

Mr. Cutrrerrer. That is right; yes, sir. 

The Ciaimman. Then do I understand you to mean the terms “fair 
advantage” and “square deal” to be synonymous? 

Mr. Cutrrerrer. No, the way I use fair advantage here, if you put 
square deal in quoti ition m: arks, yes, sir. 

Mr. O'Hara. Mr. Culpepper, we are not getting confused between 
the fair deal and the new deal, are we‘ 

Mr. Currrrer. I hope not, sir, because if I never have a new deal 
and fair deal or square deal, or a other deal, I will be very happy. 

Mr. O'Hara. Let me ask you one serious question with reference 
to the statement of policy that you advocate as to shipment of pounds 
or Whatever It was. 

For example, there would be considerable difference in the space oc- 
cupied by 100 pounds of peanuts as compared to 100 pounds of steel, 
would there not / 

Mr. Cuurerrer. That is right. 

Mr. O'Hara. So there would have to be a different rate apply to a 
bulky article than ~ ‘re would be to a less bulky one / 

Mr. Cutrereer. Undoubtedly because it would cost the railroad 
more to handle a pound of light stuff than it would of heavy stuff. 

Mr. Sraccers. I would like to ask one question. 

You say that you have no objection to 5523 and 5524. Are you for 
them ¢ 

Mr. Cu.perrer. I have no authority from my bureau to state that 
they are in favor of them, but I will state that most of our members are 
in favor of them and if I were to present the matter to my board of 
directors tomorrow, I am satisfied they would authorize me to speak 
in favor of it 

The action they took was to offer no objection to their passage, but 
that was some weeks ago. 

Mr. Sraccers. Did they contemplate that it might include intra- 
mode transportation ¢ 

Mr. Cuvrerrer. Intra what / 

Mr. Sraccers. Intramode transportation, within the different types ? 

Mr. Cu.perrer. Within the different territories ? 

The CHainman. Within the different modes of transportation ? 

Mr. Cuurreprer. Well, this affects only the rail, does it not ? 
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Mr. Stacerrs. I think my friend had better read the bills again. 

Mr. Cuuprerprer. It says rail rates, I mean. It says the rail rates 
shall not be denied because they have an effect on other modes of 
transportation. Isn’t that what the bill provides? 

Mr. Staccers. Thatisright. Iam still asking the question : 

Would you be in favor of it if it included intramode transportation, 
that one railroad can undercut another one? 

Mr. Cutrerrer. The bills don’t provide that. 

Mr. Sraccers. Would you be in favor of the bill if it included 
intramode transportation ? 

Mr. Cuiperrer. We would have to give that further consideration. 

Mr. Sraccers. You are not ready ‘to go on record whether you are 
for H. R. 5523 or H. R. 5524, I mean your organization ? 

Mr. Cuxrerrer. No, except I will state as general manager of the 


bureau that I am satisfied my board would authorize me to approve 
their pane 


Mr. Sraccers. That is all. 

The Cuarrman. Thank you very much, Mr. Culpepper. 

Mr. Cutrrprer. Thank you, Mr. Chairman. Thank the committee 
very much indeed. 

The Cuarrman. Mr. H. H. Huston. Mr. Huston is general traffic 
manager of the American Can Co., New York. 


STATEMENT OF HORACE H. HUSTON, GENERAL TRAFFIC MANAGER, 
AMERICAN CAN CO. 


Mr. Huston. My name is Horace H. Huston. I am general traffic 
manager of the American Can Co., with general offices in New York 
City. 

I appear here today in support of the provisions of H. R. 5523 and 
H. R. 5524. 

These bills would afford regulated carriers greater freedom in com- 
petitive situations than appears to be true under present law as it is 
administered by the Interstate Commerce Commission. 

For that reason I believe that favorable action upon them would be 
in the interest of the users of transportation. 

There seems to be a tendency on the part of the Interstate Com- 
merce Commission, in its administration of present law, to endeavor in 
many cases to prescribe rates which have the effect of denying to the 
public the advantage of low cost operation. 

In other words, ¢ a penalty is sometimes placed on efficient and eco- 
nomical operation through failure to take into account the economic 
advantage which one form of tr ansporation may have. 

These bills would make it clear that the Commission, in considering 
what is a just and reasonable rate, should not take into consideration 
what the effect of that rate may be upon some competing form of 
transportation. 

In that way these bills would enable carriers of whatever mode, to 
take advantage of and make available to users their inherent advan- 
tages whether those advantages be of cost or of service. 

Shippers should have the benefit of whatever advantages carriers 
of any mode have to offer and, in my view, there should be no artifi- 
cial restraints to prevent making them available. 
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In industry the low-cost producer is not expected to hold an 
“umbrella” over the high-cost manufacturer or producer. Nor is the 
low-cost producer expected to artificially inflate his selling prices in 
order to protect the high-cost producer or the marginal operator. 

I think that each mode of transportation ought to be free to make 
rates based upon its own conditions, so long as ‘the rates it makes are 
compensatory and do not discriminate against any segment of the 
shipping public. 

The CuHatrrman. Thank you very much, Mr. Huston. I do want 
to compliment you on your very concise yet pointed statement as to 
the position of your organization. 

Are there any questions by the members of the committee ? 

Mr. Wotverron. Mr. Chairman, I would like to inquire of the 
witness as to what he means when he states under present law as it is 
administered by the Interstate Commerce Commission. 

Does that mean, does that. indicate that you are not in accord with 
the interpretation that the Interstate Commerce Commission has given 
to the declaration of policy in the transportation act or do you mean 
that you have the opinion that they interpret it correctly, but just 
do not make correct decisions ? 

In other words, do you feel that what you have advocated here 
today is any different than what was intended by Congress when it 
adopted the policy set io in the T ‘anspor’ tation Act? 

Mr. Huston. Well, I do think the Commission in general intends 
to follow the declaration of policy, but I think some of their decisions 
and in fact, quite a number of them, have not been consistent with 
that policy. 

I believe that tihs bill would have a tendency to clarify the situa- 
tion and state to the Commission just exactly what they should do in 
that direction. 

Mr. Wotverron. You have just said in your answer that you believe 
that the Interstate Commerce Commission intends to follow the policy 
as declared in the Transportation Act. Do you mean by that that 
because they may say they are doing so that it is an intention upon 
their part without regard to how they have interpreted it? 

Mr. Huston. I am not implying, sir, any criticism of the Commis- 
sion as far as the declaration of policy is concerned. 

I believe it is the interpretation that has been put on the declaration 
that leads me to make the comment that this bill would clarify the 
declaration of policy. 

Mr. Wotverron. Would it require any change in the wording of 
the policy ? 

Mr. Huston. IT wouldn’t say that it would require any change in 
the policy. I think what the bill here under consideration provides 
for would make it very clear as to what the Commission should do in 
fixing rates. 

Mr. Worverron. The policy as declared in the Transportation Act 
is the result of a great deal of careful study and consideration. Yet 
there seems to have been a feeling upon the part. of some that the 
Interstate Commerce Commission has not been interpreting the policy 
the way it was intended by Congress and that that may have some- 
thing to do with the intention of our chairman to have a study, and we 
hope it may be made in the near future, with respect to al! of our 
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regulatory bodies that come within the jurisdiction of this committee, 
to determine whether they are really interpreting the bills, the will 
of Congress, as set forth in those several measures, with particular 
reference to the policy in the Transportation Act that we now have 
under consideration, or whether there has been a tendency on the part 
of some of these regulatory commissions to read into their decisions 
their own understanding of the so-called intent of Congress which 
may or may not have been the actual intent. 

Do you feel that there has been any delinquency in that respect, ¢ 
need to determine what, if possible, was the intent of Congress? 

I know that is not always the easiest thing to do, but T have been 
rather surprised and astonished at times to have heard witnesses from 
commissions testify before thi committee that they did this, that, or 
the other thing, in compliance with what they considered to be the will 
of Congress. 

I happen to have sat on this committee. for a considerable time and 
I have often felt that they certainly had not interpreted the intent of 
Congress as it was intended at the time the act was passed. 

As I say, I think that is the very good purpose of our chairman in 
having an overall study made of w hat has been the result of decisions 
of these regulatory bodies through the years with respect to what was 
the intent of C ongress. 

Now, I do not take it from what you have testified here today that 
you are any different in thought from what I believe was the actual 
intent of Congress in this matter that you are discussing. 

Mr. Huston. I agree with you, sir, in principle. I think, as I believe 
I said before, that the d leclar: ation of policy Vis susceptil ble perh: ips ot 
different interpretations. I think that has been the difficulty all 
along, and these bills would more clearly define what is the intent of 
the declaration of policy. 

Mr. Worvertron. In my opinion it would be very difficult to find 
better language to express a policy than that which has been used in 
the Transportation Act as an Tadecehation of the intent of Congress. 
I think the words that were used were not only the result of careful 
and studious consideration, | know they were, but I think they express 
as well as anything I have heard yet as to what should be the policy 
in this matter of different modes of transportation. 

Mr. Husron. I agree with that, s 

Mr. Youncer. Mr. Huston, your company uses private carriers, does 
it not, its own trucks? 

Mr. a: We operate our own vehicles generally within the 
municip: uity, r the so-called exempt zones. 

Mr. Youncer. Do you use contract carriers ? 

Mr. Huston. Toa very limited extent: yes, sir. 

Mr. Youncer. What percentage of your traffic goes by rail? 

Mr. Husron. I cou!d not give you exact figures. I would say that 
approximately 80 percent of our inbound and outbound traflie moves 
by rail. 

Mr. Youncer. Then part of it moves by trucks as a common car 
rier ¢ 

Mr. Huston. As common carriers. We use common carriers rather 
extensively. 

Mr. Youncer. Is there any increase or decrease in the percentage 
of your traffic that moves by rail or truck ? 
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Mr. Huston. I don’t know that I understand that question, sir. 

Mr. Youncer. Over a period of several years does more of your 
traffic move by rail than by truck or more by truck than by rail? 
Which is on the increase? 

Mr. Husron. The truck tonnage is on the increase because more 
and more of our customers are requiring truck service, some of which 
are not served by rail sidings and they do not wish to truck from 
team tracks. For that reason we are obliged to use over-the-road 
truck service. 

Mr. Youncer. I am interested because you are a national concern 
and do a lot of shipping. 

I was wondering whether your traffic pattern might be somewhat 
of a traffic pattern for similar concerns. You say more of it is being 
trucked. Now, is more of it moving by truck as common carrier, or 
by contract 

Mr. Husron. By common carrier. 

Mr. Youncer. Do you feel that in 5523 there should also be any 
disregard of the intermode, that rail eet compete against rail, or 
that you should keep the modes separate ¢ 

Mr. Hvusron. In principle, I would favor intramode competition 
provided it could be regulated so as to avoid any chaotic conditions. 

Mr. YouncGer. So long as it would be compensatory rates ¢ 

Mr. Husron. At compensatory r ates; yes, sir. 

Mr. Youncer. You would favor intramode competition ? 

Mr. Huston. Provided the rates were compensatory and regulated. 

Mr. Youncer. That is all, Mr. Chairman. 

The Cuatrrman. Thank you very much. 

Mr. Husron. Thank you, sir. 

The Cnarrman. I understand that Mr. Grant Arnold is here now. 

Mr. Arnold, I believe you are appearing in lieu of Mr. Clarence R. 
Miles. 

ArNoLD. I] am appearing today here, sir on behalf of the Cham- 
ber of Commerce of the United States. 

The Cuamman. Very well. 

Do T understand Mr. cree was not to appear? 

Mr. Arnoup. That is right, 


STATEMENT OF GRANT ARNOLD, ON BEHALF OF THE CHAMBER 
OF COMMERCE OF THE UNITED STATES 


Mr. Arnouip. Mr. Chairman and gentlemen, I apologize for not 
being here when first called. It is particularly embarrassing since | 
got up at 5:30 this morning to try to meet that date. 

I am traffic manager of FE. J. Levino Co. of Philadelphia 

[ am appearing here today as representative of the Chamber of 
Commerce of the United States, a federation of 3,300 business organ 
izations which themselves have a membership of more than 2 mil 
lion. 

My testimony will concern itself with H. R. 3233, the proposed 
amendments to section 22 of the Interstate Commerce Act, and H. R. 
5523 and H. R. 5524 dealing with the proposed amendments to see- 
tion 15 (a) of the act. 

With respect to H. R. 3233, this bill has two parts: section A, dealing 
with reduced rates to Government, and section B, dealing with finality 
of contracts between the Government and the carriers. 
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The national chamber generally endorses part A dealing with special 
rates to Government. We have no position on part B, and we make 
no recommendation concerning its adoption. 

However, since these 2 issues are not directly related we recommend 
that the committee consider reporting these 2 sections in separate bills. 
In this way they both will be able to stand or fall on their own merits. 

With respect to section A of H. R. 3233, the national chamber be- 
lieves that all traffic, whether Government or commercial, moving in 
normal transportation channels, should be governed by similar rate- 
making standards. The various provisions of the Interstate Com- 
merce Act insure that the Government, along with the regular com- 
mercial shipper, will be permitted fair and reasonable rates for their 
shipments, and the exemption from these provisions in time of war or 
national emergency insures that these regulations will not endanger 
our national security. 

If the Government feels that it deserves special consideration for 
a particular movement which may be unusual in character, the Inter- 
state Commerce Commission would be the judge, weighing each request 
on its merits, 

In other words, if the Government is to get preferential treatment 
from the carriers it should prove its case before the Commission rather 
than assume it as an inherent right. 


REASONS FOR THE ESTABLISHMENT OF SECTION 22 

The original reasons for free or reduced rates to Government are 
largely nonexistent today. Section 22 dates back to the original act 
to regulate commerce, passed in 1887. 

Two principal reasons are cited for the inclusion of this provision 
in the act at that time. In the first place, the Government wanted a 
clear-cut statement of law providing for reduced rates for emergency 
movements during times of disaster such as major flood conditions or 
extensive drought. However, only a small amount of disaster traflic 
moves on section 22 rates. 

A second reason for this provision, which is of much greater import- 
ance, concerned the land grants to railroads. In making grants of 
land to the railroads prior to 1887, the Government required by law 
that official traffic be moved at reduced rates over the mileage built 
with the aid of land grants. 

With the establishment of carrier rate regulations by the act of 
1887, railroads which did not have any land-grant mileage would 
have been placed at a competitive disadvantage in connection with 
Government traffic since presumably they could not have reduced their 
rates at will to the level of land-grand carrier rates. Section 22 per- 
mitted the non-land-grant lines to compete. 

In 1946 Congress abolished the remaining vestiges of statutory 
land-grant concessions to the Federal Government, with the result 
that the non-land-grant lines no longer need this form of protection. 
Thus the original reasons for section 22 provisions have little or no 
validity at present. 

Why do so many organizations and businessmen want this law 
changed ? 

An extensive list of organizations is strongly opposed to the present 
law which permits special rate privileges to Government. I will not 
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take the time to mention each, but, as can be seen by the following list, 
they represent an imposing segment of the entire American economy. 


PARTIAL LIST OF ORGANIZATIONS SUPPORTING AMENDMENT OF SECTION 22 OF THE 
INTERSTATE COMMERCE ACT 

Chamber of Commerce of the United States. 

National Industrial Traffic League. 

Transportation Association of America. 

National Council of Farmer Cooperatives. 

American Trucking Associations. 

Air Transport Association of America. 

Munitions Carriers Conference. 

Movers Conference of America. 

National Tank Truck Conference. 

Regular Route Common Carriers Conference. 

Regular Common Carriers Conference, Irregular Route. 

The International Brotherhood of Teamsters. 

American Merchant Marine Institute. 

American Waterways Operators. 

Committee of American Steamship Lines. 

Committee for Oil Pipeline Companies. 

Intercoastal Steamship Freight Association. 

Interstate Commerce Commission. 

Continental Grain Co. 

General Mills, Ine 

Pillsbury Mills, Ine. 

The Board of Trade of Kansas City, Mo. 

The National Association of Railroad and Utility Commissioners. 

There are several reasons for this widespread opposition to the 
Government use of section 22. In the interest of time I will mention 
only two: 

First, the Federal Government, as the world’s largest shipper, has 
tremendous bargaining power in allocating its traffic to the carriers. 
The budget for fiscal year 1958 indicates total Government expendi- 
tures for transportation during that year of $2.5 billion. 

Bidding for this huge volume of traffic leads to bartering among 
carriers with the result that rates are frequently driven down to a 
nonremunerative level. This creates critical competitive situations 
among the carriers involved and weakens our essential transportation 
systems. 

Second, by law common carriers are entitled to a reasonable profit 
on their operations. Nonremunerative rates on Government traffic 
mean that commercial shippers will be forced to pay higher rates in 
order to make up that difference. 

This casts an unfair burden on the commercial shipper since trans- 
portation costs of Government traffic are properly a charge against 
the general taxpayer and not against the commercial shipper. 

Would this change hurt Government ? 

Spokesmen for the Federal Government have alleged that section 
2° is necessary to allow maximum flexibility in the movement of Gov- 
ernment traflic, to avoid increasing Government freight bills, and to 
overcome the lack of commodity rates at points to which volume 
Government shipments are made. 

These points are easily answered. Only a relatively small percent- 
age of Government traffic is secret in nature, while the great bulk of 
Government shipments consists of ordinary freight found in any 
freight car or warehouse. 
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Under normal circumstances the movement of such commodities 
does not require more flexibility than any other commercial move- 
ment. Good traffic management is all that is required to secure the 
lowest reasonable rate for the Government. 

The proposed legislation provides for an exception in time of 
war or national emergency. Otherwise, in normal situations Govern- 
ment traffic would be handled subject to the rules of the Interstate 
Commerce Commission. 

In connection with the need for expedited handling, section 6 (3) 
of the Interstate Commerce Act empowers the Interstate Commerce 
Commission to permit the filing of new rates on as little as 1 day’s 
notice. 

As to the costs of Government shipments, no one knows what in- 
creased costs to the Government, if any, would result if they were 
required to observe regular ratemaking procedures. Various estimates 
have been made by Government witnesses, and they differ widely. 

We think the principal point, however, is that placing this traffic 
under the Interstate Commerce Act would insure that charges for the 
Government would be reasonable as required by the act, and it would 
also insure that part of the cost of Government traffic would not be 
a burden on the other users of the common carrier services. 











CHAMBER'S SECTION 





22 SURVEY 


_in an effort to help supply specific information on abuses of section 
2 provisions, the national chamber made an informal survey of its 
carrier membership. A report on this survey, which included specific 
cases, was contained in our testimony last year on this subject, and I 
will not take the time to repeat our findings. 











LONG- AND SHORT-HAUL PROVISIONS 


We have said we are generally in support of section A of this bill. 
There is one change we feel should be made, however. 

In justice to the railroads, an amendment should be added which 
would relieve them from complying with the long- and short-haul pro- 
visions of the fourth section of the act in filing Government. rates. 

No other form of transportation is subject, statutorily at least, to 
these provisions. The time required in requesting relief in specific 
instances places railroads, and especially those with circuitous routes, 
at a disadvantage in competing for Government business. 

To relieve them by statute from the application of the long- and 
short-haul provisions on Government trafic would not affect the com- 
mercial relationships of intermediate communities, which the pro- 
visions were intended to protect. 

We, therefore, hope that such an amendment to H. R. 3233 will 
receive your favorable consideration. 

In conclusion, it is our feeling that the major difference between the 
existing situation, and the proposed change, is that at present rates 
are established through unregulated bargaining with the carriers, 
whereas under the proposed change, rate negotiations would be subject 
to the regulatory restraint of the Commission. 

Moreover, Government shippers would then become subject to the 
same rules and regulations as all other shippers. 
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It is difficult to find fault with either of these results, 
restraint or equality of treatment. 

Summary: To summarize briefly, the national chamber’s general 
position on modification of section 22 : 

1. Section 22 today is substantially the same as it was in the original 
act to regulate commerce, passed in 1887. 

The principal reason for including this provision—equalization 
between land-grant and non-land-grant railroads—has disappeared. 

An impressive list of organizations are in accord that this law 
should be changed. 

The major objections to the present use of this privilege are the 
depressed rates that result and the burden this condition casts on 
ag non-Government shippers. 

The emergency provision in H. R. 3233 affords ample protection 
ees Government movements during an emergency and that under the 
provision of the Interstate Commerce Act, the Government would be 
assessed rates in normal times which are required by law to be 
reasonable. 

The bill should be amended to relieve the railroads of complying 
with section 4 requirements in filing Government rates. 

To the extent that section 22 rates are depressed below out-of-pocket 
costs of carriers to perform the service, shippers and carriers are actu- 
ally subsidizing the Federal Government. Such a situation is grossly 
inconsistent with the national transportation policy which states in 
part that it is the purpose of Congress to: 


regulatory 


foster sound economic conditions in transportation. 


The other ‘issue of interest to the chamber membership is covered by 
H. R. 5523 and H. R. 5524, and involves the rule of ratemaking in the 
Interstate C ommerce Act. 

The national chamber supports the philosophy contained in these 
two bills. It believes that rates on competitive traffic or services should 
not be prohibited by regulatory bodies just because of their effect upon 
the rates or traflic of another form of transportation, provided such 
rates are not less than minimum reasonable rates as determined by the 
courts and the Interstate Commerce Commission, for the type of car- 
rier proposing the Nl. 

H. R. 5523 and H. R. 5524 would change the present ratemaking 
practices in that the Commission would no longer give consideration to 
the effect proposed rates would have on the traffic, rates, and the com- 
petition of other modes of transportation. 

The Interstate Commerce Commission in the past has withheld pro- 
posed lower rates to the public on the grounds that such rates would 
be unduly destructive of another form ‘of tr ansport. In so doing the 
Interstate Commerce Commission substitutes its judgment for that of 
management and in effect controls the distribution of that traffic. 

Such control of the carrier’s ratemaking policies are not in the best 
interest of the shipping public under conditions which exist today. 

With the very active competition which exists between the several 
forms of transportation as well as between the carriers of the same 
mode, the shipper has available several alternative choices in moving 
his freight. Under these conditions the reasons for tight ratemaking 
controls, which are normally appropriate for monopolies, are ho 
longer justified. 































































































































































































310 SURFACE TRANSPORTATION 





Sections 1 and 3 of the Interstate Commerce Act still provide the 
Commission with the power to disapprove rates that are not just and 
reasonable, or those that are discriminatory. 

These controls provide the Commission with sufficient power to 
curb destructive rate wars or rates that in other ways would be con- 
trary to the public interest. 

If the proposed amendments to section 15 (a) are adopted, the 
‘arriers would be given greater latitude in the pricing of their serv- 
ices and the normal forces of free competition would take the place 
of time consuming and inflexible regulatory rate controls. 

In denying lower rates on the basis that such rates would be harmful 
to competing forms of transportation, the shipping public is often 
the loser. This principle, when applied as a general rule, ignores 
the varied characteristics of the several modes of transport. 

One form may be able to handle a given shipment at a lower cost 
than does another, while it is possible ‘that the reverse would be true 
in a slightly different situation. 

However, in today’s regulatory scheme, a lower cost may not be 
sufficient to justify the est: ablishment of a reduced rate. Because the 
lowest possible transportation rates are not being made available, 
the shipping public is paying higher charges than they should. 

The important point is that transportation costs differ not only 
among the different modes, but in different situations. It raises the 
question of who is better able to judge which services are compensa- 
tory, the transportation manager who has his livelihood invested, or 
the regulator in Washington working with his slide rule. 

We believe that the transportation manager should be given max- 
imum latitude as long as the public interest is secure. In this way 
the shipping public will realize the maximum benefits possible from 
our great transportation systems. 

Our final point involves the widespread concern existing today over 
the state of our common carrier system. The trend toward private 

carriage has become pronounced in recent years, with the result that 
at least half of our transportation is being performed by nonregulated 
carriers. 

It is our belief that the outmoded ratemaking practices to which 
the common carriers are subject have contribute d to this decline. 

As we have mentioned, certain rates prescribed by the Commission 
in the past have been set artificially high in order to protect another 
mode of transportation. These high rates act as an additional in- 
ducement to large shippers to acquire and operate their own trans- 
portation systems. 

Since decisions of this kind normally involve a significant capital 
investment, it becomes a permanent commitment with the result that 
the traffic involved becomes permanently lost to the common carrier. 

Private carriage plays a very important part in our overall trans- 
port function, but we recognize that a strong common carrier system 
is essential to our national ec onomy and especially to the thousands 
of small shippers who must rely on such carriers. 

We therefore feel that the proposed amendment to section 15 (a) 
which would give our common carriers more flexibility in their pric- 
ing practices, would serve to curb this diversion of traffic from the 
common carriers to private carriage. 
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The subject of ratemaking is most complex. However, our views 
can be expressed this way: 

We think it has been established that the present interpretation of 
the Interstate Commerce Act has placed certain freight rates at an 
artificially high level in order to protect other forms of transport. 

This has meant that the regulatory commission is making normal 
management decisions for the carriers and that the public ‘has been 
denied the benefit of the proposed lower rates. 

The transportation industry today has the competitive forces 
normally found in an unregulated market place and, therefore, com- 
petition should be given a creater opportunity to control the pricing 
practices of the carriers. 

Accordingly, we urge the approval of these two bills. 

Thank you. 

Mr. Roserts (presiding.) Thank you, Mr. Arnold. 

Mr. Fiynt. Mr. Arnold, I want to thank you for this statement 
you have presented to us. I have followed it very closely. 

Do you have any specific instances involving a proposal for a 
reduced rate of which you have personal knowledge, or indirect know]- 
edge, either one, where it was actually and in fact denied because of 
its effect on a competing mode? 

Mr. ArNotp. Just recently I remember a case in which the rates 
were found compensatory, but not permitted to become effective 
because they would unduly disrupt the competitive practices of 
carriers. 

As I recall, it was a proportional rate on pig iron, I believe, moving 
from St. Louis to Chicago, as a proportional rate for movement to 
Milwaukee. 

I think I can locate that citation and supply it, if you wish, sir. 

(Mr. Arnold later supplied the citation referred to as follows: 
I. C. C. docket No. 6388, Pig Iron from Rockwood, Tennessee, to Chi- 
cago and Joliet (May 1956). 

Mr. Rogers. How much freight is shipped by the Government under 
section 22? 

Mr. Arnotp. I think there have been various estimates. I do not 
know the exact answer. 

Mr. Rogers. The reasons I am asking that is this: There seem to be 
a great deal of talk about repealing section 22. We had some infor- 
mation here the other day that said only about 11 percent of Gov- 
ernment freight is shipped under section 22, and that that freight 
actually is shipped at a cost higher than the ordinary type of freight 
is shipped. 

Mr. Arnon. I think I remember those figures, but weren’t they 
repudiated later on and weren’t those totals changed later on ? 

Mr. Rogers. As I recall, Mr. Smith gave the testimony, and he did 
not change the figures percentagewise concerning tonnage, but he did 
admit that 11 percent of the Government freight could well amount 
to as high as 50 percent of the shipments dollarwise. 

Mr. Arnoutp. Eleven percent of their tremendous tonnage is 
considerable, 

Mr. Rocers. It is a tremendous tonnage, but the thing I am getting 
at is this: that he indicated that these shipments that have been using 
section 22, he indicated that most of the freight was shipped not 
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under section 22, but that that was shipped under section 22 are com- 
modities, like ammunition, guns, and things of that kind. 

Mr. Arnotp. Mr. C ongressman, if you would refer to our testimony 
last year, we supplied instances where States were getting section 29 

rates on paint. The liquor control board of States were securing sec- 
tion 22 rates. 

Household goods. As a matter of fact, I think there were some 
motor-carrier rates still in effect at the 1949 level that were still avail- 
able to some governmental agencies. 

Section 22 rates are not confined to the Federal Government, but 
are being used by even State agencies. 

Mr. Rogers. But the point I am trying to make is simply this: 
that we get a lot of generalities in the testimony about wanting to 
repeal section 22. I have yet to gather any information or evidence 
that the carriers are measurably hurt by section 22. 

Mr. Arnowp. We say they are not being hurt because they are re- 
couping any reduced rates from our shipments, but I think the record 
in the last hearing showed some v ivid examples of large movements, 
not only for the Department of Defense moving under section 22 
rates 

Mr. Rogers. Can you give us some assurance that if we repeal sec 
tion 22 that freight rates will be reduced to commercial shippers ? 

Mr. Arnotp. No; I don’t think we could do that. I think it would 
be good insurance against further future horizontal increases that 
are playing havoe with the railroads. 

Mr. Rocers. You mean we will have to repeal it to hold our own? 

Mr. Arnot. It would be good insurance; yes. 

Mr. Rocers. That is all, Mr. Chairman. 

Mr. Roserts. Mr. Younger, do you have a question ? 

Mr. Youncer. Yes. I have a little difficulty in correlating your 
arguments on the two bills. For instance, on 3233, you want to repeal 
th: at, as I understand it, and put in more regulations; is that true? 

Mr. Arnorp. It is a different kind of regul: ition ; yes, sir. We want 
to subject the Government shippers to the same regulations as com- 
mercial shippers. 

Mr. Youncer. You are giving the carriers less freedom to bid on 
Government shipments; is that true? 

Mr. Arnoip. They would still have the freedom to bid on it pro- 
vided it would meet the other provisions of the Interstate Commerce 
Act. 

Mr. Youncer. Sure, you can always have freedom provided you 
abide by all the regulations. 

Mr. Arnotp. Yes, sir. 

Mr. Youncrer. What you are trying to do is to repeal 22 and put 
in more regulations. Is that not true? 

Mr. Arnotp. We are trying to put the Federal shippers on the same 
basis and equality of freedom as we are subjected to, if the regulations 
are good for commercial organizations, they ought to be good for Gov- 
ernment freight. 

Mr. Youncer. You are evading the question a little bit. Let us 
get down to fundamentals. 

If you repeal 22 you are giving the carriers less freedom to bid for 
the Government business; is that not true? 
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Mr. Arnotp. Because it is going to be regulated like any other 
shipper; yes. That is true. 

Mr. Youncer. Now, in the case of 5523, you plead here for more 
freedom. The transportation industry today has the competitive 
forces normally found in an unregulated market place, and, therefore, 
competition should be given a greater opportunity to control the 
pricing practice of the carriers. 

Mr. Younaer. [n one case you are asking for regulation; in the next 
case you are asking for freedom of regulation. I think it is rather an 
inconsistent st indpoint. 

Mr. Arnorp. If section 22 were abolished the same freedom that we 
are asking for in ponnection with 5523 and 5524 would apply to Gov- 
ernment freight as well as to ours. 

Now, we take this ee Mr. Congressman, that what the other 
sections of the act, namely, 1, 2. and 3, we think that is sufficient regula- 
tion for the public interest ad that there js no more reason ¢ alling for 
pricing regulation of railroad service so all forms of transportation 
can compete than, say, the pricing regulations of titanium so that iron 
and steel can compete or pricing regulations of cement so that fly ash 
can compete 

There are sufficient safewuards under the other provisions of the act 
so that it should not be necessary to consider the effects on these rates 
and withhold from the shipping public savings in assembling and dis- 
tribution costs that they are rightfully entitled to just so another car- 
rier can compete for this business. It is not done in other fields like | 
have mentioned. 

We don’t think it should be done in the pricing of transportation. 

Mr. Youncer. You do not believe that the Government has any 
right to any preference / 

Mr. Arnoup. No. No, sir. We have substantially the same traffic 
in many cases and certainly we should be entitled to the same freights. 

Mr. Youneer. Do you know how much is in the 1958 budget for 
passenger and tratlic on the part of the Government. 

Mr. Arnon. Yes, it is $21% billion. Our transportation bill is not 
anything like that. But, nevertheless, we do have some traflic that. is 
identical. 

Mr. Youneer. Do you know that that bill from the Government is 
11 percent of the entire passenger and traffic take of all means of trans- 
portation 4 

Mr. Arnotp. I wouldn’t be a bit surprised. 

Mr. Youncer. Those are the figures that we had before. 

Mr. Arnoip. I don’t know, sir, but it certainly is a sizeable amount 
of their total revenue. 

Mr. Youncer. Because of their tremendous amount of shipping you 
believe that the Government should not be given any preference ¢ 

Mr. Arnoup. Again all I can say is, for Instance, we move ore, the 
company Lam employed by, and we have a fair amount of ore moving. 
I do not know why our ore should be rated any differently than ore be- 
longing to the Government. 

I think in fairness we all ought to be subject to the same rate 
regulations. 

Mr. Younerr. Then you do not believe in business where a very 
large consumer should have any preference in purchasing power over 
the competitor who purchases only a small quantity ? 
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Mr. Arnotp. There, again, the conditions would govern and we 
would take our chances with our volume moving, of any economies 
or efficiencies of any form of transportation. 

But we ought at least to be subject to the same ground rules. 

Mr. Younecer. That is all, Mr. Chairman. 

Mr. Roserts. Thank you very much, Mr. Arnold. 

Mr. Arnotp. Thank you, Mr. Chairman. 

Mr. Roserrs. Mr. J. R. Staley, National Industrial Traffic League 
of Washington. 


STATEMENT OF JOHN R. STALEY, VICE PRESIDENT, THE QUAKER 
OATS CO.; CHAIRMAN, SPECIAL COMMITTEE ON GOVERNMENT 
RATES, NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


Mr. Sratey. Mr. Chairman, I have two statments prepared, one in 
relation to H. R. 3233, and another in relation to H. R. 2808. I should 
like to take up H. R. 3233 first. That proposes to amend section 22 
of the Interstate Commerce Act. 

Mr. Roserts. All right, Mr. Staley, you may proceed. 

Mr. Sratey. My name is John E. Staley. I am vice president of 
the Quaker Oats Co., residing in Chicago, Hl. 

I appear here as chairman of the National Industrial Traffic League, 
special committee on Government rates under section 22. 

The league, by an overwhelming majority, supports the provisions 
of H. R. 3233. 

Other witnesses are giving you the history and background of 
section 22 and I do not intend to burden the record with repetitious 
evidence. 

The bill is divided into two parts and I have some comments to 
make about both. 

The first part proposes to repeal the authority for carriers to make 
voluntary reductions for the United States, State or municipal gov- 
ernments, except in times of war and national emergency. 

We see no reason for the exception. We believe the Interstate 
Commerce Commission is clothed with ample power to prescribe or 
adjust rates to meet any emergency, retroactively if necessary. We 
can conceive of no reason for preferential rates for State or municipal 
governments under any circumstances, nor for civilian branches of 
the Government even during wartime. Hence the exception is unnec- 
essary. 

If the provision for such preferential rates is removed from the act, 
it would seem the second part, providing for the finality of contracts, 
is superfluous. 

The objections of the National Industrial Traffic League to the 
existing provisions of section 22 rest on many and varied grounds. 

Others have told the history of this section and that the original 
intent was to let non-land-grant routes meet the reduced rates avail- 
able under land-grant agreements. 

The act repealing the land-grant provisions became effective Oc- 
tober 1, 1946, and stated the Government should pay— 

The full applicable commercial rates * * * 


Following repeal of the land-grant law, certain people in the 
; ee 
Government, not only in the military department, but elsewhere, 
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pounced upon the wide-open provisions of section 22 which permitted 
them to bargain with carriers under peculiar circumstances and to 
secure for the Government special privileges and reduced rates, there- 
by nullifying the obvious intent of the land-grant repeal. These 
special rates are not subject to any of the normal standards of reason- 
einipans or prohibitions of discrimination or preference, such as must 
be observed in connection with rates used by the ordinary shippers 
of the country. 

It has been repeatedly averred in public hearings—and I have had 
personal attention called to many of these situations—some in Gov- 
ernment service deliberately invite one form of transportation to bid 
against another form of transpotration for a specific allotment of 
Government tonnage. 

Or they ask for a reduced rate frequently with none of the normal 
standards of justification being advanced, in effect, simply saying 
“Here is a piece of tonnage we are going to move and what kind of 
a rate will you give me for it ?” 

The ethical standards or principles under which carriers should 
be approached in seeking readjustments in rates have often been aban- 
doned in favor of the auction block. 

The insidious thing about this business of cutthroat ratemaking is 
that it is not necessary to publicize the negotiations or publicly file the 
rates. Noone need to know anything about them. 

One important agency makes a practice of keeping these private 
quotations secret until after the routing of the traffic has been set. 

All of the criticism for these unholy practices should not be placed 
on the shoulders of the Government’s representatives. Many carriers 
learn of anticipated movements and approach representatives of Gov- 
ernment agencies—not only the Department of Defense, but civilian 
agencies—and privately, secretly, in the dark of the moon, offer secret 
reduced rates to secure a certain piece of tonnage. 

In hearings before the Interstate Commerce Commission and in the 
files of the so-called Hoover Commission—I was a member of its 
Task Force on Transportation—there is evidence of this type of chisel- 
ing on the part of one carrier against another, as well as on the part 
of certain Government agencies holding out special inducements in 
the form of additional traffic if one carrier will cut another’s throat. 

To the credit of the Department of Defense—and I think this may 
well be true of some other agencies—efforts have been made to curb 
this unscrupulous bidding for traffic by one carrier against another 
without consideration for the normal standards of ratemaking. 

We can’t argue that in time of war the Department of Defense 
may not need some help. I have already told you we believe the Com- 
mission has ample authority to permit the instant and, if necessary, 
retroactive establishment of rates. 

But it is hard for us ordinary shippers to understand why the 
United States Government which is supposed to set an example of 
fair play and honesty, and live up to the ideals and principles which 
have motivated regulation of transportation can ask for a special or 
secret rate for acivilian agency. But they do. 

We can’t tell you all of the improper things that have been done 
because many of them have been done secretly and are not a matter 
of public information; knowledge of enough of them leaks out, how- 
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ever, so that members of our league burn with indignation whenever 
the subject of secret Government rates comes up. 

Some Government representatives callously, facetiously, or indif- 
ferently say, “We don’t make the rates. It is the voluntary action of 
the carriers. Besides, where are any rates that are too low” 

Of course, we can’t know all of the secret rates that are too low, 
but we oe anumber. For example: 

In 1954, in I. and S. docket No. 6204, the Interstate Commerce 
Commission ‘paid the minimum rate by rail on aluminum ingots from 
Texas to Davenport, Iowa, should be $13.67 a ton. Through a series 
of secret dealings, General Services Administration obt: ained a section 
22 rate which is $3.17 a ton lower than the rate the Commission said 
should be the “minimum lawful rate.” 

My company exports foodstuffs in some quantities, chiefly through 
the gulf, but ‘also through eastern ports, On our products, which 
frequently must be stored in carriers’ facilities at the ports awaiting 
ship departures, we have 7 days of free storage, and last year we 
paid thousands of dollars for storage on merchandise held be yond the 
‘ days’ free time. 

But the carriers at the North Atlantic ports have given to the 
entire Government—not just the Department of Defense—30 days’ 
free storage on foodstuifs. They compl: Lin of congestion, car short- 
ages, delays, and yet they give 30 di: ys’ free time to the Government, 
perhaps because, they say, it is the biggest shipper in the world. 

During the many heated discussions about modification or repeal 
of the free or reduced rates provisions of section 22, some Govern 
ment agencies have registered objections. 

Without speaking disrespectfully of any of these objections—be- 
cause I am sure that in many instances they represent the considered 
views of men whom I know to be honest and sincere—we believe that 
they are replete with representations which are inaccurate, which are 
only half truthful, and in some cases completely untrue. 

They disregard what we conceive to be a basic sound transporta- 
tion policy; namely, that all shippers should have equal treatment 
from common carriers. 

Government exaggerates its importance and complexity : One objec- 
tion is predicated on the argument that Government operations are 
not comparable with those of commercial concerns because of their 
farflung interests and large volume of traffic. This is grossly exag- 
gerated. 

It is true that the Government is an important shipper of freight, 
but. it is far from being as important as some people would like you 
to think. 

For example, during fiscal 1954, the Army shipped 348,000 carloads 
of freight, and this was during a period of great activity owing to 
the Korean situation. 

During the same period, General Motors Corp. shipped 615,000 
carloads of freight and an equal amount of tonnage over the high- 
ways. Other large corporations were well past the 348,000-car mark. 

One of the excuses frequently advanced for special treatment. is 
the large number of items which the Government ships. 

Reference is made to 2.5 million items. This sounds impressive 
until one begins to examine what is meant by an “item.’ 
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For example, in the huge catalog of 2.5 million items shipped by 
one of the departments, we find suc ch things as 20,259 different sizes 
of nuts and bolts. Each of them is an item, but they are still just 
nuts and bolts. 

They have 13,055 screws, 940 gaskets, and 14,950 types of stencil 
paper. Gaskets are gaskets, and stencil paper is still “paper, oil 
board,” in the classification; this claim of immense variety and 
conglomeration of Government traffic should not be taken seriously. 

Another objection is that carriers’ associations are sometimes slow 
in handling rate adjustments. ‘This is true, and it is a good thing rate 
proposals, which may have far-reaching effect upon other people, are 
given wide publicity and careful consideration by the numerous groups 
of carriers involved. Shippers have a right to know of proposed 
changes in rates which others, including the United States Govern- 
ment, as a shipper, desire to have. 

But these secret section 22 handouts are not put on the public 
docket. 

Our company frequently has to ask the carriers for adjustments in 
rates, and it takes us some time to get them. Our requests are pub- 
licized. Amyone having even a remote interest in our rates can speak 
his piece. All this takes time. 

We stand it more or less patiently, and there is no reason why the 
Government, many departments of which are not nearly as large a 
shipper as we, should be given private, secret, and special considera- 
tion. They should stand in line and take their turn like other 
citizens. 

At this point I should like to quote what a spokesman for the 
Department of Defense has said: 

I am against preferential rates for the Government, rate chiseling, secret rates, 
higher rates to the commercial shipper because of lower rates to the Government, 
destructive rate Wars between carriers and modes of transportation, the playing 
of one mode of transportation off against another, and the necessity for bidding 
on Government traffic. 

He then goes on a little further and says “But,” and there follows 
a string of exceptions, all of which add up to the fact the Department 
of Defense wants to keep on doing what it is now doing. They don’t 
want the ICC to be permitted to suspend the rates. They don’t want 
the long- and short-haul provisions to apply to their rates. They 
don’t want to submit them to public inspection by placing them on the 
publie dockets of the carrier associations w here other hippers’ rate 
proposals are listed for open discussion. 

They are against all kinds of sin, but they want to keep on doing 
what they are now doing. 

Mr. Roserrs. Mr. Staley, I hate to break in on your statement, but 
the House is in session and we have a very important matter to take 
up on the floor today. I am wondering if you will stop at that point 
and we will resume with you again this afternoon at 2 o’clock, if 
you will. 

Mr. Srarey. Thank you, sit. 

Mr. Rozerts. The committee will stand in recess until 2 o'clock this 
afternoon. 

Mr. Sratey. Thank you. 

(Thereupon, at 12:05 p. m., the subcommittee was recessed. to recon- 
vene at 2 p. m., same day.) 
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AFTERNOON SESSION 


The hearing was resumed at 2:30 p. m., pursuant to the recess. 

The CHarrMAn. The committee will come to order. 

Mr. Staley, I do not suppose it is necessary for me to make any 
apology, but the House is very busily engaged on very important 
matters over there, and we had to stay there until they finally reached 
a certain point. That explains our lateness. I believe you were in 
process of presenting your statement when the committee recessed 
ior the noon hour. 


STATEMENT OF JOHN R. STALEY, VICE PRESIDENT, THE QUAKER 
OATS CO., CHICAGO, ILL.—Resumed 


Mr. Srarey. Yes, sir. 

The CHarrman. You may proceed. 

Mr. Sratey. Thank you. 

Still another objection is that repeal of section 22 will increase the 
freight bill of the Government. Also, it is said by some defenders 
of section 22 that traffic moving under section 22 rates, on the aver- 
age, pays higher charges than traffic moving on commercial rates. 
These statements are mutuaily exclusive. If it is going to cost the 
Government more money to pay commercial rates and yet it is claimed 
Government pays higher rates under section 22 than commercial ship- 
pers, there is something wrong. Those two statements can’t both be 
right. 

There has been a lot of confusion on this subject. Last year I 
addressed the Military Traffic Management Agency asking how much 
of the Department of Defense business actually moves on section 22 
rates, what it means tonnagewise and in dollars and cents. On Sep- 
tember 18, 1956, they wrote a long letter which said only that they 
did not have any real information. 

At the last session of Congress a bill similar to this—H. R. 525— 
was up for consideration and a representative of the Department of 
Defense then made the statement that if section 22 were repealed it 
would cost the military departments approximately $200 million for 
freight and $15 million for passengers. 

This $15 million for passengers is very interesting in the light of 
a $640 million claimed deficit for passenger transportation on the 
railroads. Yet they give the Government a $15 million concession. 

This same witness testified a few days ago that about 11 percent of 
Army traffic moved under section 22 rates, which means that 89 per- 
cent moved on commercial rates. If this is true, a comparatively 
small amount of the Department’s business is involved. On the other 
hand, he also testified in response to another question from a mem- 
ber of your committee, that on this 11 percent he had received bene- 
fits aggregating $128 million. If the total freight bill, as he testified, 

- were $537 million, on 11 percent, or $59 million of that freight, he 
had received reductions cof $128 million. 

The facts are that no agency of the Government has given the 
Congress any concrete information as to the percentage of its busi- 

ness tonnagewise or revenuewise which has the benefit of section 22 
rates. 
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That it is substantial we have no doubt, and we attribute these tre- 
mendous secret rebates to the Government. to account in part certainly 
for the increases in freight rates which the carriers, rail, and others, 
are attempting to impose on us shippers in pr oceedings now before the 
Interstate Commerce Commission. 

The Department of Defense has testified they have received in excess 
of 18,000 section 22 quot itions per year, and substantially similar 
figures have been put in for several years before this committee or its 
pr redecessors. 

In a proceeding before the Interstate Commerce Commission, the 
General Services Administration admitted it had received hundreds 
and hundreds of special section 22 quotations involving large amounts 
of tonnage. The other departments of the Government have never 
come forward with any meaningful information as to the volume of 
their business covered by these secret rate quotations. 

During the last session of Congress, when H. R. 525, having been 
favorably reported by this committee, was under consideration by the 
House Rules Committee, a statement was circulated that the bill to 
repeal section 22 was supported by large railroad interests and that the 
total cost of this bill would run in the neighborhood of $114 billion 
per year. 

H. R. 525 was bitterly opposed by the railroads of the country. It is 
the commercial shippers of the country who are pushing for the repeal 

of this malignant piece of favoritism. It was stated that this bill isa 
raid on the taxpayers; it is the taxpayers who are in rebellion and 
want Government traffic activities conducted in a proper manner. 

While I am not a lawyer and don’t know whether we are still at 
war with anybody, I am informed the Truman Declaration of National 
Emergency in 1950, growing out of the Korean difficulties, has never 
been rescinded. If this is correct and if this bill is passed as presently 
worded, the rate chiseling could still continue. 

This raises an interesting question whether the existence of a state 
of emergency gives the (¢ ‘ommodity Credit Corporation the right to 
receive secret and preferential rate concessions on grain to the harm 
of commercial grain shippers and it gives other nonmilitar y agencies 
the right to preferential treatment. 

In an effort to eliminate widespread abuses on intrastate traffic, the 
State of California amended its Government rate statute to require 
that all special rates or any rate established for a Government agency 
lower than the commercial rate must first have the approval of the 
Public Utilities Commission of California. The Department of De- 
fense succeeded in having this amendment enjoined and, apparently 
as a result of questionable representations persuaded a special three 
judge court to issue a permanent injunction which has now been ap- 
pealed to the United States Supreme Court. 

Among the findings of fact and conclusions of law prepared by the 
Department of Defense, in collaboration with the Department of 
Justice, is that— 
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when the ICC Act was enacted in 1887 providing for the publication of uniform 
tariffs * * * section 22 provided that the general provisions of the act for the 
publication of uniform tariffs did not apply to shipments for the United States. 
A responsible officer from the Department of Defense made the 
argument that section 22 principles apply to intrastate as well as 
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interstate rates, and if they were canceled and DOD were required to 
negotiate rates through ordinary channels they could not win a war, 
It seems very peculiar that a department which is now spending about 
$40 billion a year would balk at $128 million added freight costs. 

They also argued (successfully, as far as the three-judge court is 
concerned) that “by section 22 of the Interstate Commerce Commis- 
sion Act, the Armed Services Procurement Act, and the Federal Prop- 
erty Administrative Services Act, Congress has expressed a general 
policy that the procurement of transportation services for the ship- 
ment of Government property by contract and special arrangements 
is not subject to regulation of commissions and other bodies vested 
with the power of regulating the rates for the transportation of 
property generally.’ 

The facts are the Government never took such a position as long as 
it had the Land Grant Act under which it could secure bargain base- 
ment rates. All during the long life of the land grant reductions the 
rates paid by the F ederal Government were nothing but the commer- 
cial, Commission-approved rates available to every other shipper, 
except that for the distance traveled over land-grant mileage they 
were subjected to an arbitrary 50 percent reduction. Section 22 was 
used almost exclusively to permit the non-land-grant routes to equalize 
rates which applied on Government traffic over Jand- grant routes. 

The Government not only failed to find anything wrong with Com- 
mission prescribed or approved rates, but—up to the present has 
availed itself of its tights as a shipper to appear before the Interstate 
Commerce Commission. It has filed and prosecuted numerous com- 
plaints either seeking to have rates reduced for future movements or 
to secure reparations on past movements. 

As a matter of fact, some of the Government. agencies secured spe- 
cial section 22 secret rates and, later when they decided they had made 
a bad bargain, went to the Interstate Commerce Commisison and dis- 
closed for the first time their secret rates and asked the Commission to 
prescribe better rates than they had voluntarily agreed on with the 

railroads. 

It is the sincere hope of the league that H. R. 3233 can be brought up 
and promptly acted upon at this session of Congress. 

The Government of the United States is conduc ‘ting its transporta- 
tion activities in a manner which, if employed by me, as an individual 
citizen, would land me in jail. Please make the Government behave 
itself. The rest of us shippers who must live by the book should not 
be penalized by having to pay for deficits in transportation costs 
because of unfairly low freight rates given exclusively to the Govern- 
ment. 

Now, I have a few more comments to make, please, sir. 

This morning my good friend, Mr. Arnold, testified for the Chamber 
of Commerce of the United States and said that they were in favor of 
this bill, but that, as he said on page 5 of this statement, he thinks an 
amendment should be added which would relieve the carriers from 
complying with the long- and short-haul provisions of the fourth 
section in filing Government rates. 

Mr. Chairman, and gentlemen, that is the most extraordinary state- 
ment of which IT could think. All of us have argued that the Govern- 
ment should pay the same rates as any other shipper. But it would 
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be impossible to make Government rates not subject to the fourth, 
section and still give us the same rates, because a rate filed for the 
Government, not complying with the fourth section, would not be 
available to me. It would violate the law. If a special Government 
rate on automobile tires from Akron to El Dorado did not comply 
with the fourth section, the railroad would violate the law if they let 
me use it. 

I think that suggestion from the chamber of commerce is something 
that nobody thought out. 

[ asked certain people on the chamber of commerce if they thought 
ths Government should have a different rate than an ordinary ship- 
per, and they said, “Yes; because it is a big shipper.” Well, I do not 
think General Motors Corp. ought to have a lower rate than Stude- 
baker because General Motors is a larger shipper. But that is what 
this fourth section suggestion of theirs results in. 

Another remark was made this morning about the budget providing 
for $214 billion for transportation. Well, that is not common carrier 
transportation. The Department of Defense testified its total Gov- 
ernment bill-of-lading business was in the neighborhood of $535 mil- 
lion, but this $214 billion includes the extraordin: irily wide range of 
operations such as Military Sea Transport Service and Military Air 
Transport Service. This $214 billion is just not common carrier 
freight. Most of that is for transportation in Government-operated 
transportation services. 

That is all I have to say about section 22. 

The Cnairman. Do you have anything else to say about the fourth 
section ¢ 

Mr. Srauey. Yes, sir. I have another statement on H. R. 2808. 

Mr. Youncer. Mr. Chairman, do you want to have questions on this 
first 4 

The Cuatrman. If the gentleman has some questions. 

Mr. Youncer. Well, I am somewhat confused. I thought that Mr. 
Arnold, when he spoke this morning, spoke as a general traffic manager 
with some experience in traffic work as well as representing the cham- 
ber. Is that true? 

Mr. Sratey. Well, I am sure he is a man of quite a broad background 
of experience, and I think he would have liked to have had you ques- 
tion him about that fourth section. He is here in the room, I believe. 
Maybe you would like to ask him direct now. 

Mr. Youncer. No. T am just asking you. Is he classified in your 
opinion among the shippers that are honest shippers? 

Mr. Sratry. Oh, completely so. 

Mr. Younger. He is? 

Mr. Srarry. Yes, sir. 

Mr. Youncer. Who do you classify as a dishonest shipper ? 

Mr. Sraney. Iam glad you asked me that. I think that some people 
in the Government should be so classified. 

Mr. Youncer. Well, are there any others besides the Government? 

Mr. Sratey. It is possible that there are some that are not all that 
they should be, human nature being what it is. 

Mr. Younger. I was just wondering about that. 

Now, you seem to be very critical of the special three-judge court, 
in your statement on page 9, that the Department of Defense suc- 
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ceeded in having this amendment enjoined as a result of gross 
misrepresentation. 

That is quite an indictment en the judges, that ee are unable to 
determine misrepresentation. And I wonder if the Supreme Court 
sustains the judges, what will be your attitude, then, toward the 
Supreme Court ? 

Mr. Srarey. Well, if you must ask me, I would not be surprised at 
anything the Supreme Court does. But, Mr. Younger, I have here 
the brief filed by the Public Utilities Commission of the State of Cali- 
fornia, or not the brief but an appeal, to the Supreme Court. They 
reproduce the order; they reproduce an abstract of the evidence. I 
have obtained and read meticulously the complete record before this 
three-judge court. I have examined the exhibits. And the things 
that were said—I am telling you I did not overstate it when I said 
there were misrepresentations, and gross misrepresentations. 

Unfortunately, whoever represented the State was not familiar 
enough with the Government’s business to raise questions that might 
have punctured some of this artificial evidence. 

For example, there again, the Government witnesses talked about 
the enormous variety and conglomeration of traffic. And it is just 
a shirttail full of business. They ran in there the hundred thousand 
nuts and bolts they call “items.” They had those poor judges con- 
fused. They do not know anything about traffic. But a practical 
traffic man, if he had been able to cross-examine those witnesses, would 
have made them look like monkeys. And I am referring to the 
Government witnesses. 

Mr. Youncer. I think your statement, if true, proves they are 
monkeys. I would not want to state that about a court myself. 

Mr. Sratey. I did not say it about the court, Mr. Younger. 

Mr. Youncer. The judges? 

Mr. Sratry. I said if a practical traffic man had been able to cross- 
examine some of these witnesses, they would have made the witnesses 
look like monkeys. I have nothing but respect for the court, but the 
court was confused. 

Mr. Youncer. That isall, Mr. Chairman. 

The Cuarrman. Mr. Staley, I remember very well your appearance 
before this committee last year, in which you testified on this partic- 
ular subject. I wish you would clarify for me, however, on page 7, 
in the next to the last paragraph, referring to Mr. Smith’s testimony 
on behalf of the Department of Defense: _ 


On the other hand, he also testified in response to another question from a 
member of your committee, on this 11 percent, he had received benefits aggre- 
gating $120 million. If the total freight bill were $537 million, on 11 percent of 
$59 million of that freight, he had received reductions of $128 million. 

Now, am I confused, or just what is that ? 

Mr. Sratey. Mr. Chairman, I am glad you raised that point. 

The Cuarrman. I do not get it. 

Mr. Srarey. On the third line from the bottom of that paragraph, 
where it says “$120 million,” it should be “$128 million.” 

Now, as I understand, Mr. Smith in response to an inquiry said as 
near as he knew about 11 percent of the business moved on section 22 
rates. 

The CuarrMan. That was tonnage? 
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Mr. Sratey. And then he said that the cancellation of section 22 
would cost the Department of Defense $128 million. 

The CHAIRMAN. Yes. 

Mr. Sratey. Now, I am sorry that I do not have the transcript. I 
do not know whether we talked about tons or dollars. 

The CHaiRMAN. Well, he talked about tons. Because I asked him 
about dollars, and he did not have it. 

Mr. Sratey. Well, his exhibit did not show the tons. The exhibits 
he put in that I have seen do not show the tons, But apparently on 
11 percent of his tons, then, he had a concession of $128 million. And 
it seems to me that is an awfully big concession for such a small per- 
centage of his business. 

The CHarrMan. Eleven per cent of $59 million ? 

Mr. Sratey. No. His total freight bill was $537 million. Now, 11 
percent of that is $59 million. But if it were tons, he is talking 
about, I do not know how to relate that, because I have never seen 
any figures on his tons. 

The Cuatrman,. That should be on 11 percent “or 59,” instead of 
“of 59,” should it not ? 

Mr. Sratey. Yes, sir; I am sorry. Eleven percent or $59 million. 
It should be “on 11 percent or $59 million.” 

The Cuarrman. That would be a little clearer to my mind in con- 
nection with what you intended. 

Now, that being true, Mr. Smith testified 11.4 percent move under 
section 22, and if you take all Army tonnage, including ammunition 
and explosives, 36.3 percent moves under section 22 rates, 

Mr. Sratey. Mr. Chairman, I am sorry I was not here, and I have 
not seen a transcript, but it was reported to me that he had said 11 
percent moved on section 22 rates. But if it is 36 percent, that, of 
course, changes the complexion of things. 

The CHamman. It is 11 percent excluding ammunition and explo- 
sives. 

Mr. Sratey. Yes. 

The CHatrmMan. But if you include ammunition and explosives, 
according to his own testimony presented to this committee—and I 
am just bringing this to your attention so that you can have it cleared 
up in your mind too—if we include the entire movement it is 36.3 
percent, according to Mr. Smith’s testimony. I am anxious to get the 
dollars and cents figure myself. That is the reason I was interested 
in that phase of it. And we were not able to get it from Mr. Smith, 
representing the Department of the Army. 

Mr. Statey. Mr. Chairman, perhaps it is unbecoming of me to make 
a suggestion, but it would certainly seem that in order that your com- 
mittee or subcommittee could make an intelligent disposition of this 
subject you ought to ask the Department of Defense, and the Agricul- 
ture Department, the General Services Administration, and ‘others 
to tell you what percentage of their business, tonnagewise and dollar- 
wise, is involved under this section 22. There has been a lot of con- 
versation, and nobody has given any real facts. 

Last year Mr. Smith testified that this meant $200 million to him 
on his freight bill. Now he says $128 million. How he computes 
it, [donot know. But I think we ought to have facts. 

The Cuatrman. It looks like we all get different answers, or I 
should say “impressions,” because I remember last year it was $225 
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million, and I asked him about that the other day and he said “No, 
$135 million or $130 million.” So it seems it is hard to get at the facts. 

Another thing I recall which is rather important, ‘and I was im- 
pressed about all these secret negotiations going on; I recall that 
there was a great deal made of that during the “hearings last year, 
and I inquired about that the other d: ay. And he said, in effect, that 
they did not have any secret negotiations. And I told him the conten- 
tion was made that they would club him over the head in a private 
conference somewhere. And he denied that, saying that that was 
never done. 

But you say here that it is going on. 

So we are getting a lot of information. I do not know how many 
facts we will obtain. 

Mr. Sratey. Well, I should like to give you the facts, because ] 
think I have them. 

The common carriers in the United States, under the Bulwinkle 
bill, have created a system for the publication of proposed changes in 
rates and rules. They are advertised in a document known as the 
Traffic Bulletin every week. There are rab 1,500 changes every week 
that are set forth in that docket bulletin. And upon inquiry, any- 
body in the United States can write to the interested association or 
carrier and obain a more complete statement of what is proposed to be 
done and the reasons for it. 

There is no such publicity given to the negotiations of the Depart- 
ment of Defense or the other Government agencies for changes in rates 
and regulations. So they are secret in the sense that there is no pub- 
lication of them. 

Now, some of these nice people—and I have great respect for them— 
have said: “As soon as we get this rate quotation, we will put it on the 
table.” But as to the negotiations part, that is all completed by the 
time they get their quotation. We never have a chance to come in 
and Say, OW ell, just a minute now. That is going to affect us and hurt 
our business.” Like when they gave the Commodity Credit Corpora- 
tion a special reduced rate on grain for export. You have heard 
plenty about that. We had no chance to say our piece beforehand. 
But on any commercial rate negotiation, any shipper can find out 
about it and come and say what he thinks about it and if it is going 
to hurt him. There is no such pub lic ‘ity given to Government pub lica- 
tions. 

Now, this man said, “You can come to my office, and I will tell you 
all about it.” But he also said he had 18,000 or 19,000 of these quota- 
tions a year. 

How many shippers cah converge on Washington or some of these 
district offices and analyze 18,000 or 19,000 quotations! Anyway, by 
the time the quotation is filed, the damage is done. There 
wet given to these things. 

The CuarrmMan. Well, you represent a great industry, and I think 
you are deserving of complime nt, and your industry too, and you rep- 
resent a rather substantially large organization. If section 22 was 
repealed, do you contend that it would reduce some of the load or the 
cost to the general shipping public / 

Mr. Sranry. Yes, sir, | do. We have one man’s testimony that he 
had a $128 million handout given to the military departments. 
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But, Mr. Chairman, it is not that the Department of Defense or these 
Government agencies are necessarily hitting people over the head, 
although some of them have done it. 

The Cuarrmman. But do not do it necessarily / 

Mr. Sratey. Some have made it a practice, but in the last year 
or two, publicity given their activities has caused them to slow down. 

A great part of this trouble is that 95 percent of these 18,000 or 
19,000 quotations to the Department of Defense were unsolicited. 
And that represents chiseling. A lot of those rates undoubtedly are 
far below reasonable maximum rates or even below reasonable mini- 
mum rates. 

Now, that sort of thing puts a burden on the rest of the business. 

The Cuairman. How would you meet this question raised by Mr. 
Smith, which was a very important one; that is, you take a big tank 
or a large piece of equipment that has to be moved; would that re- 
quire the Government having to pay class rates? 

Mr. Sratey. Mr. Chairman, my company moves some of the big- 
gest, tanks that have ever been built by A. O. Smith C orp. We did 
not pay class rates. We paid commodity rates. There is a general 
basis for those rates throughout the country. 

The Government traffic managers should know there is a basis for 
commodity rates for a very heavy percentage of all of the business 
that moves—even from Army camps and places of that kind. We 
also have exceptions ratings on the heavy moving stuff. Nobody 
moves freight on class rates in any appreciable quantities. This is 
a bugaboo about making the Government pay class rates. For ex- 
ample, no matter to what station east of the Mississippi River you 
wanted to ship a boiler or a piece of machinery, there is a special rate 
that is in effect. Tl hey are not class rates, It is just a myth some- 
body has dreamed up, that these section 22 rates represent the same 
thing to Government freight that commodity rates represent in com- 
mercial freight. It is not so. 

The Cuarrman. Well, we are taking too much time here in going 
over some of the things I think we have been over. 

We have got to proceed. You have an additional statement, do 
you! 

Mr. Svauey. I have a shorter one. 

The Cuamrman. Mr. Hale had a question. 

Mr. Hare. Mr. Staley, I remember your testimony last year, which 
was very interesting then, as it is now. And I voted to report H. R. 
525. 

Now, on page 9 of your statement, immediately below the para- 
graph that Mr. Younger spoke of, you say : 

Among the findings of fact and conclusions of law prepared by the Depart- 
ment of Defense, in collusion with the Department of Justice is that “when the 
ICC Act was enacted in 1887 providing for the publication of uniform tariffs * 
section 22 provided that the general provisions of the act for the publication of 
uniform traffs did not apply to shipments for the United States.” 

In the first place, that statement was true, was it not ? 

Mr. Sratey. I do not understand it so. Section 22 has been per- 
massive; meaning to say that a carrier may make a special rate for 
the Government. But it has been testified here repeatedly that the 
language in section 22 1s virtually the same today as it was in 1887 
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And certainly the language of section 22 has nothing in it to in- 
dicate—and this was a quote now, from this particular appeal— 
that when the ICC Act was enacted in 1887, providing for the publication of 
uniform rates, section 22 provided that the general provisions of the act for the 
publication of uniform tariffs, did not apply to shipments for the United States. 

And I say that is untrue. And I think it was an unfair thing for 
the Department of Defense and the Department of Justice, which 
represented them, to ask those judges to sign a conclusion of law with 
such a statement as this. The language of the act speaks for itself. 

Mr. Hate. If you will permit me, I think the use of the word “col- 
lusion” is subject to criticism, because collusion implies a corrupt ar- 
rangement of some kind. There is no reason why the Department 
of Justice should not act with or for the Department of Defense in 
preparing a case for trial; is there? 

Mr. Sratey. Well, maybe, Mr. Hale, my indignation got the better 
of me, but when I read that in this document it made my hackles rise. 

Mr. Hate. I think some of your language on page 9 might be toned 
down slightly for the record. As far as I am concerned, I would be 
content to have you change it a little, because I think you really go 
beyond what is justified. 

Mr. Sratxy. Well, Mr. Hale, I would be happy to take out the words 
“in collusion” on page 9. 

Mr. Hate. Leaving aside questions of verbiage, I agreed with you 
a year ago, and along comes the Association of American Railways 
and they tell us they like section 22. 

I think you had better do a selling job on the Association of Ameri- 
can Railroads. 

Mr. Sratey. Mr. Hale, the National Industrial Traffic League, 
through its president, endeavored to prevail upon the board of direc- 
tors of the Association of American Railroads to be more realistic about 
this thing and to agree that there were evil things going on which 
should be stopped. But in the language that I have heard, the associa- 
tion is sometimes inclined to be a little reactionary, and the shipper 
representatives did not get anywhere with them. But I think it 1s an 
interesting thing that there is tremendous support for this bill from 
virtually every other type of transportation association, including the 
National Industrial Traffic League, and, with this minor misstep, the 
chamber of commerce ; and everybody else is for it except the AAR and 
the Government agencies enjoying a preferential position. 

Mr. Hate. Do you think the Government agenices are in collusion 
with the AAR? Is that it? 

Mr. Sratey. Well, it would be the first time, if that happened. 

The Cuatrman. According to the gentleman’s own interpretation 
of the word, each of you may change your word of art if you like and 
use the word “cooperate.” 

You may proceed to your other statement. 

Mr. Sratey. Once again; my name is John R. Staley. I reside in 
Chicago, where I am employed as vice president of the Quaker Oats 
Co. Lappear here on behalf of the National Industrial Traffic League 
as a member of the league’s committee on freight tariff simplification. 

The National Industrial Traffic League is an organization of more 
than 1,600 shippers, some large, some small, located in every State 
in the Union, and shipping every character of traffic that moves by 
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rail and highway and water. Its members consist exclusively of 
shippers or shippers’ organizations. There are no carrier members 
in the league. J : 

I have had the opportunity to review testimony submitted by Dr. 
Baker, Mr. Rothschild, Commissioner Freas, and Mr. Boyle. Their 
statements furnish background information about section 4 which I 
shall not repeat. ” 

The league wholeheartedly and emphatically supports the provisions 
of H. R. 2808 and urges it be passed promptly. 

This bill was introduced at the request of the Interstate Commerce 
Commission ; but its origin is traceable directly to the activities of a 
special NIT league committee. 

After catching our breath following World War II we were con- 
fronted with an extraordinary massive and complicated collection of 
railroad freight tariffs from which it was almost impossible to de- 
termine rates or routes with any degree of speed or accuracy. As 
each year passed by the condition worsened. 

After much conversation, much delay and excuses by the carriers, 
at the insistence of the NIT League, in September 1951, the railroads 
finally established a tariff research group consisting of an able pro- 
fessional staff to analyze freight-tariff problems and to make correc- 
tive recommendations. The railroads also organized a revolving ad- 
ministrative committee consisting of 9 chief traffic officers from lines 
in various territories; the league appointed a matching committee of 
9, likewise affording general geographical representation. The two 
committees worked together closely on a basis of absolute equality ; 
they have enjoyed wholehearted cooperation from the Interstate 
Commerce Commission, as well as State commissions, nationwide. I 
am a member of that joint committee on the shippers’ side. 

The committee has dealt with hundreds of propositions. Results 
have been gratifying, producing tremendous time savings for all tariff 
users, whether railroad or shipper. 

While this joint committee explored every area of potential sim- 
plification, late in 1953 they came to a realization further substantial 
freight-tariff improvement was blocked by requirements and limita- 
tions imposed by the Interstate Commerce Commission when grant- 
ing fourth section relief. 

This background of the tariff simplification program is given to 
make abundantly clear the league’s support of H. R. 2808 is not for 
the purpose of increasing the degree of circuity allowed in connection 
with operation of rates, nor is it for the purpose of creating more 
routes. Neither is it the purpose of this bill to repeal or nullify 
the substantive provisions of section 4. (It should be noted, how- 
ever, the league has been on record for years as favoring repeal of 
the long- and short-haul provision. ) 

The league, in supporting H. R. 2808, recommends no change in the 
substance of the Commission’s administration of section 4. It seeks 
only a change in the form of administration which will rid tariffs 
of unnecessary complexities and permit the fulfillment of a universal 
desire for simplified tariff publications. A change in the adminis- 
tration of section 4, which will make possible the elimination of the 
worst of the remaining tariff complexities, is hardly a controversial 
subject. It is in this spirit we approach and support H. R. 2808. 
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In this entire discussion and in what I may have to say hereafter, 
there is no thought of criticism of the Interstate Commerce Commis- 
sion or its sts uff, and we intend to cast no reflections on their qualifi- 

cations, experience, or performance of the difficult and complex task 
of detailed administration under the existing statute. 

The joint committee in their program to simplify freight tariffs 
have operated from two bases—uniformity and brevity. These make 
the major contributions to the end results of clarity and certainty. 

The circuity limitations and other restrictions currently imposed 
in granting fourth section relief are in many respects at war with 
these two basic elements of simplification and they strongly tend to 
defeat clarity and certainty in rate schedules. Freight tariffs are 
many times more voluminous than is really necessary simply because 
orders prescribing fourth section reliet have made 11 compulsory to 
establish singly or in combination specific routes, various and sun- 
dry cireuity tables, or formulas for determining authorized maximum 
distances, purely arbitrary and artificial limitations, and numerous 
other potpourri. 

Che publication of specifiec routes or routing formulas in a tariff 
contributes more to the volume problem than any other type of publi- 

cation required by the fourth section. 

It would be easy to give you examples of horrible things resulting 
from complicated fourth section orders. Mr. Boyle gave you some ex- 
amples, and, as he said, he could give you hundreds more. I do not 
want to burden this record, but the examples he gave are common and 
typical; the damage they do to us and the costs they impose on the 
carriers and shippers in wearisome compilation and later use of 
freight tariffs is real. 

As Mr. Boyle told you, the Commission employs numerous tricks 
and devices in circumscribing relief for circuitous routes; there is no 
real uniformity in these hundreds of orders. But once the relief is 
granted with these gobb ledy gook restrictions, there is placed on the 
railroad company and its patrons the burden of determining in some 
manner what routes can be used and what routes can’t. The railroads 
have resorted to some fantastically complicated publications to make 
technical obeisance to these complicated orders and that’s what we 
are complaining about. 

You might think it easy to find out what routes you could use be- 
tween two points, but few people realize the magnitude and complex 
nature of the railroad system in the United States. Recently we had 
oceasion to look at the available and authorized routes or class rates 
between two stations, Dallas, Tex., and Detroit, Mich. There are 
1.717.664 authorized routes bot sctae these two towns. Between the 
thousands of other stations in Texas and Michigan the total available 
routes will rise into billions. It’s quite a job to determine which of 
these routes can be used and which are prohibited under any given 
fourth section order. 

It is almost unheard of for a shipper to ask for the opening of 
numerous additional routes. 

Shippers, other than the United States Government, are not look- 
ine for wasteful routes. On the contrary, they want freight handled 
over direct, efficient, and fast moving routes. We want to get mer- 
chandise to our customers, not just give it a joyride. We would have 
been indifferent to these routing restrictions except for the fact that 





SURFACE TRANSPORTATION 


in the last few years it has become almost an intolerable burden to use 
tariffs which are like Chinese puzzles as the result of Rube Goldberg 
routing limitations. 

In discussion of this legislation, we have been asked: “Why do you 
need more routes than you now have? You have hundreds of them; 
you said yourself you had millions.” It isn’t that we want more 
routes; we want fewer pages in the tariffs. The imposition of restric- 
tive routing Is no hardship on us if we could have it without all of this 
complex tariff publication; but you cannot pick up a freight tariff as 
you can a telephone directory and get a number out of it and know 
that that’s the rate and have it automatically routed for you. 

While our group first ran headlong into this problem because of 
tariff complex ities, We have also come face to face with another dis- 
quieting circumstance ; that is the matter of excessive delays in secur- 
Ing publication of ap yproved rates because of the complicated pro- 
cedures to obtain fourth section relief for circuitous routes. 

Mr. Boyle gave you some idea of this when he said there were 69 
files of approved rates in his office currently awaiting preparation of 
petitions for fourth section relief. Some of them will require per- 
haps a minimum of a week and others as much as a year to collect the 
data which the Commission requires to be shown in a petition for re- 
lief. Rather interestingly, last July we made inquiry of the several 
carrier associations in the East, North, South, and West. On the 
isth of July we found a total of 783 approved rate proposals, involv- 
ing anywhere from a handful of rates to thousands of rates constitut- 
ing territorialwide adjustments on heavy-moviig commodities, pub- 
lication of which was being held up awaiting preparation of com- 
plicated fourth section applications. 

Mr. Boyle told you the publication of approved reductions is de- 
layed an average of 126.85 calendar days. Assuming this condition 
is representative, and we believe it is, this means there were 783 ap- 
proved rate adjustments being unconscionably delayed because of the 
burdensome requirements inc ident to the preparation of fourth sec 
tion applications. The cost to the shippers of this country, who are 
delayed in meeting competitive commercial conditions, is indeed stag- 
gering. | would hesitate to put a dollar value on it but to say it 
costs us millions of dollars in excessive freight charges, or—worse— 
loss of business, is an understatement. 

The committee should understand that the normal operation of ad- 
justing rates does not involve litigation before the Interstate Com- 
merce Commission. In most cases when an inequitable or unlawful 
condition is found, the shipper calls it to the attention of interested 
carriers and, gene rally, they set about voluntarily to publish what- 
ever changes in rates are necessary to remove the unlawfulness or un- 
fairness in the exist ing structure. 

When publications of this kind are delayed for months just await- 
ing preparation of fourth section applications it is manifest the pres- 
ent law operates to perpetuate unlawfulness. 

At the insistence of the NIT League the carriers appealed to the 
Commission for general relief for circuitous routes. As the Com- 
mission has told you in sponsoring this bill, it is complete sympathy 
with the objec tives of the NIT League. They said they do not be- 
lieve they have the requisite authority to do what the league wants, 
but they have told you the application of the long and short haul rule 
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to circuitous routes not only is of no value to the public, but is a 
burdensome and wasteful requirement. It’s an expensive and frus- 
trating nuisance. 

I shall not attempt to repeat or paraphrase what the Commission 
and others have said. I do emphasize that this bill is here before 
you because of the activities of the NIT League, and it has the sup- 
port of an overwhelming majority of the shippers of the country, 
large and small. 

There is hardly any legislative relief Congress could give which 
would be of more instant benefit and which will in a short time af- 
ford more real economies to the carriers and to their patrons than 
the ee al of this legislation. We earnestly ask your favorable 
consideration. 

Thank you. 

The Cuatrman. Thank you very much, Mr. Staley. 

Are there any questions# Mr. Younger? 

Mr. Youncer. Just one. I do not understand the figure of 
4,717,664 authorized routes between Dallas and Detroit. What do 
you mean by that? 

Mr. Srautey. I mean there are that many ways you can ship a car- 
load of freight. 

And it comes about from this, Mr. Younger. A great many routes 
from Dallas to Memphis, a great many from Dallas to St. Louis, from 
Dallas to Kansas City, another great many routes from St. Louis to 
Detroit. You multiply 8 or 10 routes up to St. Louis by those beyond 
and you have 80 or 100 routes. And the same through another gate- 
way. And literally they just proliferate themselves into thousands 
of combinations of routes through different gateways and terminals. 
We took the number of published routes up to these gateways. 

Mr. Youncer. You counted them ? 

Mr. Sratey. Yes. There might be 118 to St. Louis. We counted 
those beyond and multiplied the two together. And that is the num- 
ber of possibl e combination routes through that gateway. For in- 
stance, there is the “Katy.” the Rock Island 

Mr. Youncer. I understand you can have 400 routes, but I do not 
see how you can have 4 million routes, unless you send them by 
Europe and the North Pole, and so forth. 

Mr. Sratey. No, sir. Let me just give you this. There are prob- 
ably 20 routes, ‘from Dallas to Kansas C ity. 

Mr. Youncer. That is 20. 

Mr. Sratey. Then there are 6 routes from Kansas City to St. 
Louis which makes 120; 10 from S. Louis to Chicago. Now you are 
up to 1,200. Then there are 10 routes from Chicago to Detroit; you 
are up to 12,000. And these various combinations—they are realistic. 
There is no monkey business about it. 

The CHatrman. Mr. Staley, we have heard quite a lot about the 
general rate increase by railroads and then some selected reductions 
where there is competition. I do not believe we have had any defi- 
nite facts on this, but it is the contention. Perhaps you could give 
us some help from your experience on this problem, the experience 
you have had with the Quaker Oats Co. 

The ICC was here some time ago, I believe, back in February, for 
one of our regular meetings with the regular agencies. They advised 
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us that the general increases authorized since 1946, I believe, through 
1956, were about 89 percent. I think there was some variation; prob- 
ably grain and grain products a little less, and then sugar, syrup, 
packaged foods, and so forth, a little more. 

Now, compared with these authorized increases; that is, general 
increase, what higher rates does the Quaker Oats Co. actu: illy pay ! 

Mr. Srauey. Well, on a majority of our shipments, we are paying 
today lesser rates and in some cases substantially lower rates than we 
would pay if all of these increases had been applied and the carriers 
had maintained them. 

Now, do not hold me to this as an exact figure, but you mentioned 
about an 89 percent increase. 

The CuHarrman. General increase, yes. 

Mr. Sratey. Yes, sir. Now, we are substantial shippers of canned 
goods in the form of - food and dog food. Our freight bill on that 
is about $5 million a yea 

Now, our freight re on these pet goods in cans today are on an 
average of somewhere between 35 and 40 percent higher than they 
were in 1946, and not 89 percent. And that is because for one reason 
or another the carriers either have taken off these increases or have 
come along with substantially lower levels of rates in all areas east 
of the Rocky Mountains from Lubec, Maine, to Pascagoula, Miss. All 
of our rates are way down below what they would be with the full 
increases applied. 

Within the last 2 weeks, there was a meeting of the canned-goods 
and citrus-fruit people down in Tampa, with the principal railroad 
officers, and they discussed this last increase. And I think we, with 
other canned-goods shippers, have about convinced the railroads 
that they cannot keep that increase in rates, because they will lose the 
business either to contract motor carriers or to private transporta- 
tion. 

We expect that last increase, which became effective within the last 
90 days, to come off. 

Now, here are the railroads asking the Commission for a substan- 
tial percentage increase in all freight rates including grain. But 
they have just published, to be effective April 24, rate reductions up 
to 23 cents per 100 pounds on coarse grains from all of southern 
lowa, Nebraska, Kansas, and Missouri, into Oklahoma, Arkansas, and 
Texas. So they are not holding these increases. 

We have the situation where the carriers in the South are asking 
for a percentage increase in rates. And yet two very large carriers, 
and I am sure their notices w ill be followed by others, have announced 
about a 20-percent reduction in the freight rates on grain throughout 
the South. - 

Now, there are other instances of that kind. I am not too familiar 
with all of them, but I think it is true that they have had these general 
increases, and then they find they cannot keep them and meet their com- 
petition, and their competition is not necessarily with common carriers ; 
it is with private transportation. 

The CHatrman. Well, do you think it is a good policy to pursue a 
course whereby you go and ask for continually increased rates and then 
make them applic able only to certain movements and give preferential 
treatment to others? You have just told us a long story here about 
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this other bill, with reference to section 22. 
the same thing a different way. 

Mr. Starry. Well, my company’s policy has been not to oppose these 
general increases in freight rates. And we have felt it is up to the 
managerial discretion of the carriers to decide what increases they 
think they can get and hold. But the facts of life are that the rail- 
roads are getting their rates to a level which is a wide-open invitation 
to the development t of more and more private transportation; these 
carriers cannot, in my judgment, keep on raising their rates and stay 
in business. 

For example, Mr. Chairman, someone told me the other day that the 
Lackaws anna Railroad had made a study, and they found there were 

11,000 different rates between Hoboken and Buffalo. That is where 
the railroad goes. And only about 600 or 700 of those rates were being 
used, and only about 200 of the rates moved about 85 percent of the 
business. And those other rates are paper rates. What does it mean? 
It means that the freight that those rates apply on is being moved by 
private carriage or contract carriage. 

I think our whole rate structure by rail is so synthetic and artificial 
that some thing drastic is going to have to be done about it. 

The CHamman. Well, it disturbs me a great deal that we would 
pursue a policy whereby it would permit any carrier to keep on in- 
creasing their rates, and then the carriers make that applicable only 
to those that the vy can get it out of and, on their own voluntary ac tion, 
produce it to other people who have substantially larger shipments. 
Now, I just think there is something wrong with that policy. It is 
an inequitable situation, in my opinion. 

Mr. Youncer. Just one other question. What is the attitude of 
your association on 5523 ¢ 

Mr. Statey. We havea witness who will speak on that Mr. Ott. 

The Cuarrman. Thank you very much. We appreciate hav mg. you 
back before us again. I understand Mr. Ott is also with the NIT 
League. 

Mr. Youncer. Mr. Chairman, I do not find Mr. Ott’s name on the 
list of witnesses here at all. 

The CuarrMan. His name is written just after Mr. Staley’s name. 
You may proceed. 


I wonder if we are doing 


STATEMENT OF WILLIAM H. OTT, VICE PRESIDENT, THE NATIONAL 
INDUSTRIAL TRAFFIC LEAGUE, WASHINGTON, D. C. 


Mr. Orr. My name is William H. Ott. I am vice president of the 
National Industrial Traffic League, whose offices are at 711 14th Street 
NW., Washington, D.C. I appear to state the position of the league 
on the subject m: ite r of the following-numbered bills (H. R. 1066, 
H. R. 3774, H. R. 5523, and H. R. 5524). 

With your permninsieti, Mr. Chairman, I will skip that next para- 
graph, which deals with the identity of the league. I believe you are 
familiar with it, and Mr. Staley has stated it. 

First, H. R. 1066—through routes and joint rates by motor carriers: 
Section 216 (¢) of part II of the Interstate Commerce Act now con- 
tains permissive provisions whereby common carriers of property by 
motor vehicle may establish voluntarily through routes and joint rates 
with common carriers by motor, rail, express, or water. 
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H. R. 1066 continues the permissive provisions but also gives the 
Commission power to require such establishments of through routes 
and joint rates between common motor carriers where found to be in 
the public interest and where the carriers may disagree. For the most 
part, such through routes and joint rates are now voluntarily main- 
tained by and between common motor carriers; there are, however, 
many exceptions to that general rule, some no doubt of minor conse- 
quence to the shipping pub lic, but also some highly objectionable. The 
league, in consideration of the subject matters in years past, has not 
until rece ntly advocated the lodging of this power with the Commis- 
sion, but now believes that some remedy must be available for the 
correction of particularly bad situations. Since common carriers 
operate under certificates of public convenience and necessity, sittia- 
tions now arise in which a particular point or area may be adequately 
served on a local basis but nevertheless may lack completely a through 
service to and from the rest of the country by reason of the refusal or 
inability of the individual carrier serving the point or area to enter into 
through routes and joint rates with others. 

Under the present law, the Commission’s only course of action 1s to 
erant competing operating authority to another carrier, which action 
may not be justified. Under the bill, the Commission could handle 
the subject specifically and order into effect such through routes and 
joint rates as In its discretion it felt the public interest required. 

The league urges that H. R. 1066 be approved. 

H. R. 3774—rates of contract carriers by motor vehicle: H. R. 3774 
is a bill introduced at the request of the Interstate Commerce Com- 
mission to amend section 218 (a) of the Interstate Commerce Act. 
That section now requires, among other things, that contract carriers 
by motor vehicle publish and keep open for public inspection— 

* schedules containing the minimum rates or charges of such ¢arrier 
actually maintained and charged * * * 

It prohibits the collection of charges less than such minimum and 
prohibits a reduction in such minimum on less than 30 days’ notice 
unless otherwise permitted by the Commission. The bill would require 
publication and filing of actual, rather than merely minimum, charges 
and would thereafter prevent any change in such actual ¢ harge, 
whether an increase or decrease, except upon the usual 30 days’ notice. 
To such a requirement the league has been in the past and continues 
opposed. Two years ago, when the subject matter of the so-called 
Cabinet Committee report was before Congress, the league thoroughly 
considered this particular requirement at its annual membership meet- 
ing, and registered its objection to this proposed change at later hear- 
ings of congressional committees on the implementing bills. 

The business of contract motor carriage 1s not one dedicated to the 
public interest nor open to use by the public; rather, it is the perform- 
ance of a service peculiarly adapted to meet the individual needs of a 
particular business organization. The only public interest in the sub- 
ject matter is that of seeing that the contract motor carrier neither en- 
gages in such services nor at such rate level as to constitute destructive 
competition. ‘To that end, the present statutory requirement with re- 
spect to minimum charges was enacted, and the present statute is suffi- 
cient to serve the need. The contract motor carrier is now required to 
publish the minimum actually maintained and charged. Some traffic 
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must move at that level. If the level is too low, the statute provides 
remedies to be invoked by the Commission, competing carriers, or the 
general public, and the Commission may remedy the situation. 

Freedom and flexibility of rate adjustment, subject to the Commis- 
sion’s control of the bottom level, is one of the obvious necessities of 
contract carriage—it is a service adapted to meet the needs of particu- 
lar contracting shippers, and certainly no unnecessary redtape of 
publication and st: itutory notice should exist in connection with a pro- 
posed increase. It is difficult to see the slightest justification for the 
proposal in the bill than an increase by a ‘contract carrier by motor 
vehicle may not be made at will, subject, of course, to the contract 
arrangements between that carrier and his contracting shipper. 

Argument in support of the bill contends that it is impossible for 
competing common carriers to know the level of their competition; 
such argument, the league submits, is without merit. Competing car- 
riers know the minimum level actually maintained and charged; this 
is the competitive level to be met or not met as a common carrier may 
choose. This is the extent to which rate regulation of contract motor 
carriers should go. 

Supporters of ‘the bill also advance the argument that contract motor 

varriers discriminate among the shippers” with whom they may do 
business. The very nature of contract motor carrier business, involv- 
ing as it does transportation services performed under contract as 
agreed upon between the parties, makes such discrimination unim- 
portant and not unjust. There is nothing about that situation con- 
trary to the interest of the general public or contrary to the general 
scheme of transportation regulation. There is no valid reason that it 
should not be continued and indeed there is doubt as to whether any- 
thing in H. R. 3774 would bring about a change in that respect. 

The committee’s attention is directed to the fact that the present 
statutory situation with respect to contract carriers by motor vehicle is 
similar to that existing with respect to contract carriers by water— 
that is control of the minimum level only. H. R. 3774 would radically 
change that situation as to highway vehicle transportation but not as 
to water transportation. The league does not recognize any valid dis- 
tinction between the two. 

The league urges that H. R. 3774 be not approved. 

Beginning on page 5, there is certain material with respect to H. R. 
5523 and 5524, the ratemaking rule and, with your permission, I would 
like to go over most of that. 

H. R. 5523 and H. R. 5524 are substantially the same as certain por- 
tions of H. R. 6141 and H. R. 6142, bills intended to carry out recom- 
mendations of the Cabinet Committee report on which hearings were 
held by this subcommittee last year during the 84th Congress. The 
league testified at those hearings last year in general support of the 
Cabinet Committee bills; I shall not repeat the argument there pre- 
sented but do ask that the committee give consideration to that testi- 
mony insofar as applicable to the bills now being heard. 

direct attention, however, to certain specific differences. First, 
H. R. 6141 and H. R. 6142 last year proposed the complete repeal of 
present section 15a, the rule of ratemaking, and the substitution 
therefor of what has come to be termed the three “shall nots.” See- 
tion 15a now sets up three positive criteria for use by the Commis- 
sion in exercising rate controls: 
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(1) The effect of rates on the movement of traffic by the carrier or 
carriers for which the rates are prescribed ; 

(2) The need in the public interest of adequate and efficient rail- 
way transportation service at the lowest cost consistent with the 
furnishing of such service ; 

(3) The need of revenues sufficient to enable the carriers under 
honest, economical and efficient management to prov ide such service. 

The league in testifying on last year’s bills approved the addition 
of the 3 “shall nots” but objected to the elimination of the 3 criteria 
set out above. The present bills therefore, H. R. 5523 and H. R. 5524, 
are more in line with the league’s thinking than were those of last 


year. They continue the present criteria and add thereto the pro- 


hibitions of the three “shall nots. 

The second point of difference is that last year’s bills limited the 
three “shall not” subject matter to consideration of minimum rates. 
The present bills apply these limitations to the consideration of all 
rates, maximum, minimum, or specific. This change appears to be 
desirable; it can scarcely handicap the Commission in the exercise of 
its powers and may facilitate that exercise in otherwise questionable 
situations. 

The other parts of the act (pt. IT relating to motor carriers, pt. ITT 
to water carriers, and pt. LV to freight forw: arders) now contain rate- 
making rules generally comparable. to that of section 15a relating to 
rail carriers. Last year’s bills proposed changes in the other parts 
similar to that proposed for rail. H. R. 5523 and H. R. 5524 do not 
have such general application; we suggest to the committee that if the 
principle is approved its application should be extended to the similar 
provisions in other parts of the act. 

In summary, the league urges approval of H. R. 5523 or H. R. 5524 
in the belief that the limitation on the Commission’s discretion in 
dealing with rates contained therein is necessary to make it possible 
for carriers in each of the different modes of transportation to pass 
on to the public the benefit of their ability to perform transportation 
services economically. In recent years a line of decisions has been 
issued by the Commission dealing with questions of interagency com- 
petition in which the Commission has effectively apportioned the 
available or potential traffic between different classes of carriers, by 
relating the rates of one mode of transport to the rates of another 
mode, by requiring rate equality at a particular rate level, by fixing 
a particular rate differential, or by holding proposed rates of one 
agency to be lower than necessary to meet the competition of another. 
This line of decisions has been issued despite the preference or preju- 
dice prohibition thereof to “the traffic of any other carrier of what- 
ever description”—a prohibition which at the time of enactment of 
the Motor Carrier Act was regarded by the league as an effective bar 
to this particular type of decision. Whether or not the Commission 
intends to apportion traffic among transportation agencies is imma- 
terial; such holdings do apportion traffic and effectively prevent one 
carrier handling traffic at a particular rate level profitable to it and 
beneficial to its patrons. 

The Commission contends that it does not apportion traffic between 
competing modes of transportation, and particular decisions conform 
to that statement. Other current decisions, however, are illustrative 
of the opposite type of holding. For example, in I. and S. docket 
































































































































































































336 SURFACE TRANSPORTATION 





6318 (decided January 3, 1957) Gasoline and Fuel Oil—F riendship, 
North Carolina, to Virginia and West Virginia, rail lines proposed 
certain carload rates on petroleum products. The Commission spe- 
cifically found these rates would contribute substantially to overhead 
(that 1s higher than out-of-pocket cost); that rail lines had a cost 
advantage as compared to motor carriers for distances of over 75 
miles; that on a basis of rate equality trucks would carry most of 
the traffic; that with a spread of 114 cents per 100 pounds (as pro- 
posed by rail lines) rails would handle most of the traffic; and that 
a spread of about 1 cent at distances over 75 miles would give full 
recognition to the inherent advantages of each mode of transporta- 
tion and afford each a fair opportunity to compete. In other words, 
the so-called fair-share theory. Nevertheless the Commission did not 
allow the proposed rates to become effective. 

It is this latter type of decision which the Commission continues 
to make, which the league does not believe proper and which these 
bills would prohibit. 

The purpose of the bills is self-evident and the league believes 
proper. All of the possible objections to them (rate wars, destruc- 
tive competition, discrimination as between places or traflics) have 
been adequately answered in prior testimony of various interested 
parties. 

The league urges approval of H. R. 5523 or H. R. 5524. 

Mr. Chairman, the two bills that I have been talking about were 
limited in their provisions to so called interagency competition. 
There were questions this morning on the subject of interagency 
competition, which was not strictly contained in these two bills, but 
probably is material. 

On that latter situation—— 

The Cramman. It is in the package bill submitted by the depart- 
ment. 

Mr. Orr. That is right, sir, but not set for hearing today. 

On that question, I can speak only to a limited extent authoritat ively 
as expressing the opinion of the league. 

The National Industrial Traffic League did not specifically con- 
sider the intraagency competition in connection with these rate- 
making rules. They did consider it in connection with the national 
transportation policy. You may recall that in last year’s bill, 6141, 
a revised national transportation policy was proposed, which em- 
phi isized competition between carriers of various modes. 

The league in its testimony said that competition should not be 
limited to carriers of various modes but should be extended to car- 
riers within a mode. And the Department of Commerce apparently 
acquiesced in that distinction, because among these amendments sub- 
sequently agreed to by the Secret: iry of Commerce, was a change in 
the national tr ansportation policy to include intraagency as well as 
interagency competition. 

Now. the league did not car ry its consideration of that subject. into 
the ratemaking rules, probably because of the fact that in the field of 
rail competition they felt and I feel that the question is not of par- 
ticular importance; that the body of the law made up of the statute 
itself and the Commission and the court decisions, in the field of rail 
transportation, does not bring about the abuses which the league feels 
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have existed as between different agencies, and also in the motor carrier 
field itself. 

Speaking for my own opinion only, and not attempting to reflect the 
considered judgment of the league, it seems to me that if reliance on 
competitive conditions is to an extent to replace detailed Government 
regulations, there is no basis for distinction between interagency and 
intraagency. The same theory should exist with both. 

The ] practical application of that theory within the 2 areas or the 3 
areas, may differ somewhat, but in reason and logic what is good for 
one is good for the other, and there should be no distinction made in 
the legislation which guides the Commission in the decisions it hands 
down. 

That is all I have, Mr. Chairman. 

The Cnamman. In other words, you think the same policy should 
apply to intramode as well as intermode travel ? 

Mr. Orr. That is my own opinion, and that is the league’s opinion in- 
sofar as it has been considered in connection with transportation policy, 
but they have not gotten around to considering it specifically in rate- 
making language. 

Mr. Fiynr. Would you care to comment on the various or certain] 
a few of the factors which you think should be taken into consideration 
in setting rates / 

Mr. Orr. For many years the prime consideration in setting rates 
was what the traffic could bear. How much could a carrier or group of 

carriers get out of that traffic with the most profit for themselves. 
That was an equitable theory, as I see it, as long as one transportation 
agency, the r: ailroads, were concerned, and as long as the applic ation of 
that. theory was thoroughly regulated by the Interstate Commerce 
Commission. a ly you begin to have widespread competition. 
When the motor carriers came into the field I think that theory fell 
flat on its face. ad today in large part the governing or the primary 
criterion in the minds of the e: arriers, at least, in making rates, Is: how 
wiue h it costs them to handle it, how much it costs somebody else to 
handle it, whether a private motor carrier, a contract carrier, a water 
line, or anything else, and then set their rates at a basis that will re- 
turn them their cost plus a profit. 

Now, you have asked me: What criteria determine rates? There 
are long numbers of criteria which are historically appled to the 
Commission. sus sceptibili ty to loss or damage, its bulkiness or its 
density, whether it is a finished product, a consumer product, or a 
product which will receive further processing and will again be moved, 
whether it is a luxury or a necessity, whether it is perishable or non- 
perishable, and so on a nthe list. But I doubt whether that is what 
you had in mind, si 

Mr. Fiynr. Tha at serves as good background to my next question ; 
What safeguards will there be to charge all the traffic will bear / 

Mr. Orr. Any agency that charges all the traftic will bear—if it is 
far below cost. it is not going to reflect much movement of traffic. 
Some other agency will get the business. If, for example—Mr. Staley 
mentioned canned goods—the rail lines should decide that their can- 
ned goods rates are too low and ought to be doubled, pe rhaps they 
could be doubled and still remain within what the Commission his- 
torically considers a maximum rate. And if they took that action, the 













































































































































































































































338 SURFACE TRANSPORTATION 


traffic would disappear overnight. It would go to other agencies, 
other modes of transportation. 

Mr. Fiynr. How do you reconcile that with the legislation pending 
now which would permit certain carriers to eliminate jomt-rate, 
through-route operations / 

Mr. Orr. That is H. R. 5384, on which the league has no position, 
and on which I have not attempted to testify. I presume that is the 
bill that has to do with elimination of short-line routes over short-line 
‘ailroads or any railroads, 

Speaking of only my own individual idea on it, and not for the 
league, I think the bill goes too far. I doubt that the Commission 
should have power to require the retention of any through route which 
it would not have power to require the establishment of in the first 
place. And there are certain limitations in the act on the Commis- 
sion’s power to establish, against the wishes of the participating 
arriers, a through route between rail lines. And I doubt that they 
should have power to require its continuation, if they could not estab- 
lish it in the first place. 

Mr. Fiynt. Do you think the competition both intramode and inter- 
mode would level itself off and return to the conditions and circum- 
stances which led to the Interstate Commerce Act? 

Mr. Orr. If you mean by that what is generally considered cut- 
throat competition and a chaotic rate situation, I think that is a ghost 
that is brought up to prevent action on the bills. I have no fear of 
its occurring in my own particular business, and I am responsible for 
the handling of a lot of traffic. 

The Cuatrman. Thank you very much, Mr. Ott. 

I understand Mr. Clarence Todd is to present a statement, for in- 
sertion in the record, of Mr. Rentzel. 

Is Mr. Todd here? 

Mr. Topvp. Yes, Mr. Chairman. Those are my instructions. Mr. 
Rentzel advised me that if any member of the committee, after read- 
ing the statement, has any questions that they would like to ask him, 
he will return from Oklahoma City and answer those questions. 

He was here for 2 days last week. 

The CuarrmMan. Well, we are very sorry we could not get to him 
while he was here. 

Mr. Rentzel’s statement will be included in the record at this point. 

(The statement referred to is as follows:) 


STATEMENT BY DELOS W. RENTZEL, OKLAHOMA Crry, OKLA., ON H. R. 3774 


1. My name is Delos W. Rentzel and I reside in Oklahoma City, Okla. My 
business address is 4900 North Santa Fe, Oklahoma City 18, Okla. I am presi- 
dent of Auto Transports, [ne. and I am also president of Texas Auto Trans- 
ports, Inc., both companies being authorized contract carriers by motor vehicle un- 
der the provisions of the Interstate Commerce Act. The principal owners of 
these two companies are Roy G. Woods of Oklahoma City and members of 
his family. In my capacity as president of these two companies, I am respon- 
sible for their operations. 

2. Auto Transports, Inc. is engaged, under contract, in the delivery of new 
automobiles by highway from the Buick-Oldsmobile-Pontiac assembly division 
of General Motors Corp. at Kansas City, Kans. Texas Auto Transports, Ince. 
is engaged, under contract, in the delivery of new automobiles by highway from 
the Buick-Oldsmobile-Pontiac assembly Division of General Motors Corp. at 
Arlington, Tex. Auto Transports, Inc., pursuant to the authority granted to it 
by the Interstate Commerce Commission, delivers new automobiles from Kan- 
sas City to points in 19 States in the midwestern part of the country. Texas 
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Auto Transports, Inc. delivers new automobiles, pursuant to authority granted 
py the Interstate Commerce Commission, from the plant in Arlington, Tex. to 
points in 12 States generally in the southwestern part of the country and 
Memphis, Tenn. 
STATEMENT OF POSITION 

3. The Interstate Commerce Act, particularly part II which regulates motor 
carriers, has since its enactment in 1935 recognized two general classes of for- 
hire motor carriers, namely, common carriers (sec. 2083 (a) (14)) and contract 
earriers (sec. 203 (a) (15)). The regulatory policy of the statute has been to 
recognize the practical distinctions between these two types of motor carriers. 
For example, to obtain authority from the Interstate Commerce Commission 
to engage in business the common carrier must meet one standard (sec. 207) 
and the contract carrier a different standard (sec. 209). The recognition of 
the practical difference in these two types of motor carriers is carried forward 
to the area of rate regulation. In respect of the latter, the common carrier 
must file with the Commission and keep open for public inspection the exact 
rates it charges for transportation service (sec. 217) but the contract carrier 
need file and publish only its minimum rates (sec. 218). H. R. 3774 would 
so amend the contract carrier rate section as to remove the traditionally ree- 
ognized distinctions in these matters and required the contract carrier to sub- 
mit to the same rate regulation as that which governs common carriers. For the 
reasons I shall now state I am opposed to H. R. 3774. 


History oF Auto TRANsports, INc., AND TEXAS AuTO TRANSPORTS, INC. 


4. Mr. Woods organized a contract carrier company in 1946 at the request of 
General Motors in order to serve a new assembly plant of General Motors at 
Kansas City. Prior to that time, Mr. Woods had transported for many years 
General Motors automobiles along with the automobiles of other manufacturers 
from St. Louis, Mo., to points in the southwestern part of the country. The 
automobiles of General Motors manufacture all originated at Michigan points. 
Since Mr. Woods had satisfactorily performed a transportation service in deliv- 
ering new automobiles to the southwestern part of the country, General Motors 
requested him to form acontract carrier to serve the Kansas City plant on an 
exclusive basis, because that plant would generally produce the automobiles 
for the southwestern part of the country. 

5. The Arlington, Tex., plant was established by General Motors in 1952. That 
new plant delivers new automobiles to points previously served for the most 
part from the Kansas City plant. In order to effect the highway delivery service 
which has been used from the Kansas City plant to those points, General Motors 
requested Mr. Woods to form a second company to serve the new plant; this 
he did and gave it the name Texas Auto Transports, Inc. 

6. Each of these companies has a contract with General Motors to serve a 
single plant. This enables us to maintain accounting records reflecting the 
cost of operation in serving each plant. We have contracts with no other shipper. 
In fact, there are no other automobile manufacturers located at the points which 
these two carriers are authorized to serve. Our contracts are on a year-to-year 
basis ; they are filed with the Interstate Commerce Commission, and they conform 
to the requirements established by that Commission. Section 220 of the act 
provides that these contracts shall not be made public. However, the Commis- 
sion may, in a formal proceeding and where the public interest so requires, 
make these contracts public. I am aware of no administrative problems in con- 
nection with these contracts which would impel the Commission to institute 
a proceeding for the purpose of making the contents of these contracts public. 


CONTRACT CARRIER RATE PROCEDURE 

7. Section 218 (a) of the act now requires that contract carriers file with the 
Commission and keep open for public inspection a schedule stating its minimum 
rates and charges “actually maintained and charged.” This schedule of mini- 
mum rates is actually a floor below which the carrier and the shipper cannot 
contract without first reducing the rates contained in the minimum-rate sched- 
ule. In order to effect a reduction in the minimum-rate schedule under the 
present law, a proposed reduction is required to be filed with the Commission 
30 days prior to the effective date (although the Commission is authorized to 
modify this requirement) and any such proposed reduction may be suspended 
by the Interstate Commerce Commission for investigation, but not for a longer 
period than 7 months, according to section 218 (¢). 
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&. Since we have been operating these companies, we have been in an area of 
rising costs, and consequently there has been no occasion to reduce our rates, 
On the other hand, there have been a number of occasions where because of our 
rising costs we have had to request the shipper to agree to an increase 
in the rates. Illustrative of cost items which have impelled increases in our 
rates are new labor agreements granting increases in wages and increases in 
the cost of our rolling stock, fuel, and supplies. When increases in our costs 
occur, it is my responsibility to negotiate with the shipper for an increase in our 
rates to cover these added costs. My experience has been that General Motors, 
when apprised of the fact that our costs have increased, willingly agree to an 
adjustment in the rates for the purpose of covering the added costs. Obviously, 
this is as it should be because of the exclusive nature of Our arrangement with 
General Motors. In other words, our costs are its costs. It is necessary, as 
our shipper fully realizes, that we operate at a reasonable margin of profit in 
order that we remain in a position to continue to furnish an efficient and satis- 
factory service. Failing in this respect, the shipper could institute its own opera- 
tion for the delivery of its automobiles. My operations are so well integrated 
with the operations of the shipper that I consider them a part and parcel of the 
operation of the shipper itself. 

9. The rates and charges which are the subject of our contract and the minimum 
rates and charges which we have filed with the Commission are not related to the 
rates and charges published by any other form of transportation, whether it be 
rail carrier, motor carrier, air carrier, or Water carrier. Our rates for the service 
we peform are based entirely on our costs plus a reasonable protit agreed to with 
the shipper in advance. If we find that conditions have changed since a rate 
Was established and that such changed conditions are reducing our return below 
that anticipated, we bring such matters to the attention of the shipper at which 
time we discuss the changed conditions and the traffic potential and then decide 
whether or not an increase is necessary to keep us whole. If an increase is 
necessary, such an increase is granted and reflected in our contract by appropriate 
amendments without delay; the Commission's rules require that such amend- 
ments be filed within 20 days (Code of Federal Regulations, 1949, sec. 173.1). 





rHE EFFECT OF H. 


R. 3774 
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10. The amendment proposed by H. R. 3774 would radically change section 218 
(a) of the Interstate Commerce Act. The real effect of this amendment would 
be to subject the contract carrier to the same regulation of rates and charges 
now applied to the rates and charges of common carriers. This I consider 
basically wrong for its constitutes a repeal in part of the national transportation 
policy of the Congress wherein that policy recognizes the difference in the opera- 
tions of a contract carrier as Compared to the operations of a common carrier. 
For example, the common Carrier deals with shippers on the basis of individual 
shipments; the obligation of the common carrier extends no further than the 
particular shipment it is engaged to transport. The rates and charges for 
transporting such a shipment are contained in a tariff and such rates and charges 
are applicable to every shipper who engages the common carrier for similar 
transportation service. On the other hand, the contract carrier, as the term 
implies and and as recognized in the Commission’s regulations, cannot deal 
with a shipper on the basis of individual shipments but must deal with the 
shipper on the basis of a series of shipments over a stated period of time. 
Further, the common carrier by motor vehicle is subject to the regulation of its 
rates and charges by section 217 of the act: under that section, the common 
carrier has a duty to charge no more nor less or any different rate than the 
rate contained in its published tariff. Conversely, in the case of a contract 
carrier by motor vehicle, section 218 of the statute is directed not at exact rates 
and charges but at minimum rates and charges. 

11. Congress in its recognition of the different type of service performed by 
a contract carrier as compared to a common carrier set up different requirements 
to be met by these carriers in qualifying for authority to engage in business. 
To illustrate this, the common carrier in order to qualify for a certificate to 
operate as much must satisfy the Commission that the present of future public 
convenience and necessity requires the common carrier's proposed operation. 
The contract carrier is not required to meet this test; under the provisions of 
section 209 (b) of the act, the contract carrier must establish that his proposed 
operation will be consistent with the public interest and the national transpor- 
tation policy. When Congress enacted the Motor Carrier Act of 1935, it recog- 
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nized the distinction between a common carrier and a contract carrier. In fixing 
the statutory distinctions, the Congress wrote into the new statute a provision 
in connection with the contract carrier which permitted some flexibility in 
dealing with a contracting shipper because of the nature of the continuing 
contract required. Under this bill that distinction will be lost, but at the same 
time the contract carrier will be required to conform to the requirement of nego- 
tiating and entering into a continuing contract with its shipper. This could 
impair the opportunity of the contract carrier in his negotiation with a shipper 
for changes in rates and charges for he no longer could effect increases without 
public notice. 

12. My operation is tailored to the requirements of one shipper. In order to 
perform the delivery service, I have established a fleet of 313 tractor-semi- 
trailer units at Kansas City and 148 tractor-semitrailer units at Arlington, Tex. 
This equipment, commonly known as haulaway or truckaway equipment, is 
specially designed to transport new automobiles. Our particular trailers are 
specially designed to handle, Buick, Oldsmobile, and Pontiac automobiles of 
General Motors which are assembled at Kansas City and Arlington. We employ 
446 drivers. Our service cannot be made available to any other automobile 
company since no such companies are located at the points we are authorized 
to serve. Consequently, our business potential is restricted to a single shipper. 
No other motor carriers are authorized to serve these two General Motors 
plants. Because of this, our only competition is with the shipper itself. If 
we cannot perform satisfactorily, we could lose this business to the shipper who 
could deliver its own product. (The railroads, of course, serve these plants, 
but except for a few rail shipments from the Kansas City plant the production 
of these plants is delivered by us.) 

13. If we are required to submit to the same type of rate regulation that 
governs the common carrier, the flexibility which is now available to us in nego- 
tiating with the shipper with whom we have a contract wiil be lost. I think that 
flexibility should be preserved because of the nature of our relationship with 
the shipper. At the present I am encountering no administrative problems in 
effecting increases in my charges, although under the present statute I do 
expect to have problems if reductions are necessary. Consequently, I do not 


feel as though my companies and those similarly situated should be required 
to submit to regulation which is particularly designed for those carriers engaged 
in common carrier service. 


SINGLE SHIPPER CONTRACT CARRIER ENGAGES IN BONA FIDE PRIVATE CARRIAGE AND 
REQUIRES PROTECTION AS SUCH 


14. If this committee is persuaded that the charges proposed in H. R. 3774 
are needed in the interest of adequate and fair regulation, then it is my earnest 
hope that, in submitting the bill to the Congress, it will make an exception of 
those contract carriers whose services are dedicated to a single shipper since 
such contract carriers are actually engaged in bona fide private carriage. 
I understand that the Contract Carrier Conference of the American Trucking 
Associations has recommended a proviso to be added to H. R. 3774 which would 
make an exception of the contract carrier serving a single shipper. Under that 
recommendation, such proviso would be added at the end of the second sentence 
of section 218 (a) by inserting the following language: 

“Provided, That any contract carrier serving but one shipper may file reason- 
able minimum rates and charges, unless the Commission in any individual case, 
after hearing, finds it in the public interest to require the filing of actual rates 
and charges.” 

I recommend that the proviso submitted by that conference be given serious 
consideration by this committee. 

15. Finally, I should like to reemphasize that under the present state of the 
statute I am in a position to promptly place into effect any rate increases agreed 
upon by the shipper and myself. Under the proposed bill, such changes could 
not promptly be made, but a period of notification would be required, and 
possibly an additional period of suspension would occur before the rates would 
be allowed to go into effect. This lack of flexibility could be very damaging to 
my business where I have a single source of income. 

16. In addition, should conditions change which would require a reduction 
in our rates, we should be in a position to promptly give our shipper the benefit 
of any such reduction. However, we cannot translate operating efficiencies or 
reduced costs flowing from increased yolume if in doing so our contract rate 








342 SURFACE TRANSPORTATION 


would fall below the minimum rate schedule. In that event the reduced rate 
could not be made effective short of 30 days’ notice, except that the Commission 
may in its discretion grant a shorter period, with the possibility of suspension 
of the effective date for a period not exceeding 7 months. The many years which 
we have been in operation have been satisfactory years from a business stand- 
point. If we are to be beset with regulatory problems in our rate negotiations 
in the future, which problems would inhibit our right to contract for rate 
changes, then I feel our business might well be placed in jeopardy. 

17. I am authorized to state that Jack Cooper Transport Co. of Kansas City, 
Mo.; W. R. Arthur & Co., of Janesville, Wis.; Anchor Motor Freight, Inc., of 
Cleveland, Ohio; and Complete Auto Transit, Inc., of Detroit, Mich., all single 
shipper contract carriers, concur in my statement to the committee. 

I appreciate the time the committee has allowed me to present this statement. 

The Cuairman. If there are questions by the committee on his state- 
ment in reference to H. R. 3774, we will so advise him. 

Mr. Topp. Thank you. 

The Cuarrman. Is Mr. Ralph Hewitt here ? 

Is Mr. Dewey not in the audience? I understood he was here and 
wanted to make a statement today. 

Mr. Todd, did you intend to make an additional statement ? 

Mr. Topp. Yes, sir, I did, Mr. Chairman. 

The Carman. How much time would you require, Mr. Todd? 

Mr. Topp. May I ask for about 15 minutes? 

The CHarrman. You may come around. 

You may proceed with your statement. First, you will identify 
yourself for the record. 


STATEMENT OF CLARENCE D. TODD, GENERAL COUNSEL, CONTRACT 


CARRIER CONFERENCE, AMERICAN TRUCKING ASSOCIATIONS, 
INC. 


Mr. Topp. Very well, sir. 

My name is Clarence D. Todd. I am general counsel of the Con- 
tract Carrier Conference of the American Trucking Associations, Ine. 
I am a lawyer engaged in private practice here in the District of 
Columbia, a member of the bar of the State of Missouri and of the 
District of Columbia. 

The purpose of the Contract Carrier Conference as an organization 
is to foster and protect the best interests of the industry which it 
represents. 

The Contract Carrier Conference and the carriers which it repre- 
sents have recognized for some time that the Commission and com- 
peting carriers have not been satisfied with existing law governing 
contract carriers. 

Furthermore, our group, as a group of carriers, have not been satis- 
fied with the law, and particularly as it has been administered by the 
Commission. 

For these reasons, the Contract Carrier Conference, back on Decem- 
ber 18, 1953, filed a petition with the Interstate Commerce Commission 
asking it to investigate the need for changes in the law governing 
contract carriers. 

Mr. Chairman, I would like to point this fact out to you and the 
committee specifically, for it is one of the first instances that I have 
ever known of where an industry has voluntarily gone to a Commission 
and told them that “We know that you are not satisfied with the law; 
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that we are not satisfied with it; and we want to do something about 
it.” 

As a result of this petition, the Commission decided to investigate 
the need for changes in contract carrier legislation. They asked us 
to file a statement of position, which we did. 

The Commission never issued a formal report on the investigation 
which they instituted, but simply made certain recommendations to the 
last Congress by way of a letter that was sent to both the House and 
Senate committees on December 23, 1955. But there was never a pro- 
posed report that was put out in that investigation, and never an order 
of the Interstate Commerce Commission put out in that investigation, 
but simply this letter that was sent to both Houses of Congress in an 
order dismissing the investigation. 

Commissioner Freas, in testifying here before your committee on 
April 2, 1957, stated, on page 11: 

The underlying purpose of the Motor Carrier Act is the promotion and protec- 
tion of adequate and efficient common carrier service by motor vehicle in the 
public interest. The regulation of contract carriers was designed with that 
end in view. 

As this committee well knows, Congress has stated its national trans- 
portation policy (59 Stat. 899, 49 U.S. C. 27). Nowhere in this state- 
ment of policy is there any indication that any class of carrier is to be 
regulated to promote or protect another class of carrier. In fact, the 
national transportation policy provides “for fair and impartial regu- 
lation.” We are convinced that the Congress of the United States 
which is dedicated to the public interest would not impose legislation 
upon contract carriers for the purpose of protecting common carriers. 

The unique philosophy of Government advocated by the Commis- 
sion was first conceived by the Commission in Contracts of Contract 
Carriers (1 M. C. C. 628 (Apr. 21, 1937)). In this case, the Com- 
mission had before it the question of whether contract carriers should 
be required to enter into individual contracts with the shippers they 
serve. In determining this issue, the Commission considered the 
legal justification for regulating contract carriers, and quoted the fol- 
lowing from Stephenson v. Binford (53 Fed. (2d) 509) : 

We think that, if a State determines that the business of common carriage by 
rail and road may no longer, from the standpoint of public interest be looked upon 
as a business entirely separate and distinct from that of contract carriers by 
road, that all of its available carriage services are so bound together and so 
interdependent that the public may not continue to have a safe and dependable 
system of transportation unless private (contract) carriers operating on the 
same roads with common carriers are brought under just and reasonable regula- 


tions, bringing their services into relation with those of common carriers thereon, 
no just or valid reason exists why it may not do so. 


In other words, the court was simply saying that here is a private 
business, and if it is so interrelated with a public business there is no 
constitutional reason why a State cannot regulate the private business. 

From this statement of the court, the Commission arrived at the 
following conclusion: 


This principle is inherent in the Motor Carrier Act, 1935. The underlying 
purpose is plainly to promote and protect adequate and efficient common-carrier 
service by motor vehicle in the public interest, and the regulation of contract 
carriers is designed and confined with that end in view. For that reason it 
differs from the common-carrier regulation. 
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We are pointing out this philosophy of the Interstate Commerce 
Commission to the committee in some detail for the reason that we be- 
lieve that if the Interstate Commerce Commission had approached 
this problem from the standpoint of providing fair and impartial 
regulation of contract carriers, they would have suggested a different 
bill to this committee. 

We would also like to point out that in the Motor Carrier Act of 
1935 the Congress specifically expressed the stated purpose of regu- 
lating all forms of motor transportation, and there was no underlying 
purpose, stated or otherwise, to regulate contract carriers for the 
benefit of common carriers. 

We would like to say at this time, Mr. Chairman, that the contract 
carriers are in favor of fair and impartial regulation. We recognize 
that some competing forms of transportation feel that by reason of 
the fact that we charge a rate, a minimum rate, actually maintained 
and charged and file that with the Commission, rather than the actual 
rate, we have some competitive advantage. 

It is the position of the Contract Carrier Conference that we are 
willing to file the actual rates with the contract carriers when it is in 
the public interest for us to do so. 

In H. R. 3774 it is provided that the contract carriers will file their 
actual rates. And at this point I would like to make it perfectly clear 
that under existing law the contract carriers must file a minimum rate 
actually maintained and charged. It is not a paper rate. The Motor 
Carrier Act of 1935 made it necessary only to file a minimum rate, 
and as a result of experience in was found out that those minimum 
rates were simply paper rates. 

And for that reason, the law was changed. 

We have no objection to filing our actual rates. However, we do 
believe that amendment should be included following the third sen 
tence in section 218 (a), containing the following language: 





Nothing herein provided shall be so construed as to require such carriers to 
maintain the same rates, rules, and regulations for the same services for all 
shippers served. 

This suggestion is made because contract carriers sometimes serve 
two different shippers and perform substantially the same service for 
each but charge different rates to each user 

The Commission's tariff regulations prohibit the filing of conflict- 
ing rates and the Commisison’s staff considers two rates for the same 
service as being in conflict. This rule as applied to common carriers 
is perfectly proper, for the common carrier is obliged to provide 

services to the public at its tariff charges, but contract carriers are 
under so such ob ligation. The common carrier tariff is a holding out 
to enter into a transportation contract and when freight is tendered 
a binding contract is executed. Not so with the contract carrier: the 
schedule filed simply gives notice to the public of the rates charge “d to 
those shippers with whom the carrier has already executed contracts. 

Paragraph (3) of H. R. 3774 would make it necessary for contract 
carriers to file on 30 days’ notice any change in their rates or charges, 
whereas existing law only requires such filing when the rates or charges 
are reduced. 

At the present time, I would like to point out to the committee, there 
is a conflict between the statute and the Commission’s tariff reg@ula- 
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tions, for the tariff regulations presently require filing of any change 
of rate or charge on 30 days’ notice. We, however, have always taken 
the position that where the change is an increase in charges the higher 
rates may be charged from the time the schedule is filed with the 
iiiniion, The Commission has required that any change be filed 
on 30 days’ notice because this time is needed for its staff to determine 
whether the new rates are increases or reductions. We have no 
objection to the Commission having 30 days in which to make such 
a determination, but we do not believe that contract carriers should 
be required to wait 30 days before they may increase their rates. 
We, of course, recognize the at any change in a common carrier's tariff 
must. be made on 30 days’ notice. This waiting period is necessary to 
give competing carriers and the shipping public an opportunity to 
object t. The rate which a contract carrier publish es in its sc hedule i Is 
one that has been negotiated with the user of the service and the user 
has agreed to the rate: otherwise a contract could not be executed. 
The shippers using contr act carrier service, therefore, never protest 
an increase, and certainly competitive modes of transportation would 
have no objection to an Increase, 

As previously stated, when the contract carrier seeks an increase 
in its rates it must get the consent of the shipper, which usually in 
volves negotiations which may extend for 30, 60, or 90 days. 

After having obtained the consent of the user of the service, it seems 
unfair to require that the carrier must wait another 30 days before 
the increased rate may be charged. 

To alleviate this hards ship and still give the Commission 30 days 

1 which to investigate the new charges, we suggest that there be 
sealer in the fourth sentence of section 218 (a), just preceding the 


semicolon, and following the word “manner” the following: 


except that if such change is an increase in rates of charges such increase may 
be charged as of the date the same is filed. 

Paragraph (4) of H. R. 3774 would require contract carriers to 
charge the rates set forth in their schedule or 

* * * the minimum ri: ite or charge as may be prescribed by the Commission 
from time to time, * 

The contract carriers do not object to charging the rates set forth in 
their schedules but we do object to being restricted to charging what- 
ever minimum rate the Commission may prescribe. 

To illustrate our objection I would like to give the following 
example. 

In canned goods in official territory, MC-C 1431, the Commission 
prescribed a minimum scale of rates below which the railroads, com- 
mon carriers, and contract carriers could not go. In its decision, how- 
ever, the Commission emphasized that the rates prescribed were a bare 
minimum and that the carriers should attempt to maintain higher 
than the minimum rates. The language in H. R. 3774 would prevent 
the contraet carriers from exceeding this minimum. I do not believe 
that this was intended by the draftsman of the bill. To correet os 
shortcoming, we suggest that there be inserted after the word ‘ ; 
on line 10 page 2 and line 16 of the same page the words “less than’ : 

As we have indicated, the Contract Carrier Conference does not 
object to the filing of actual r: a or charges or being required to ad- 
here to such rates and charges if it is in the public interest that such 
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be done. Some contract carriers provide services which are directly 

competitive with common carriers, and there is some reason for requir- 
ing a disclosure of their actual rates. However, there are a vast num- 
ber of contract carriers who provide services that are not competitive 
with common carriage, and there is no reason to require a disclosure 
of their actual rates. A large part of those engaged in contract car- 
riage perform distribution services. 

For example, a number of contract carriers serve chain grocery 
stores distributing store merchandise from warehouses to the retail 
outlets. Others perform services for concerns such as Sears Roebuck 
and Montgomery Ward, delivering from retail store to the homes such 
merchandise as furniture, household appliances, and others. In deliv- 
ering many of the appliances the carrier’s employees actually install 
the same in the home. This type of service is not competitive with 
common carriage and the common carriers so recognize. 

We advocate, therefore, that the following be added to the law so 

that the Commission may have the discretion to relieve these carriers 
of filing their actual rates and charges: 
Provided, That any contract carrier serving but one shipper may file reasonable 
minimum rates and charges unless the Commission in any individual case, after 
hearing, finds it in the public interest to require the filing of actual rates and 
charges. 

The contract carrier industry, to a large extent, is made up of small 
business enterprises. Many of the services perfor med by these car- 
riers are not competitive with other forms of for-hire transportation. 
The contract carriers’ share of the Nation’s transportation bill is a 
very small one and certainly does not justify the time and effort which 
competing forms of transportation have devoted to attempting to 
hamstring this type of transportation. Other forms of transporta- 
tion have constantly sought a change in the law which wouid require 
the filing of actual rates by contract carriers. 

We will accept this requirement but we respectfully request that 
the changes herein suggested be made so that the contract c¢ urriers may 
continue | operating their business in an efficient and economical man- 
ner in the interest of the shippers which they serve. 

The Cuarrman. Thank you very much, Mr. Todd. That does con- 
clude your statement ? 

Mr. Topp. Yes, it does, Mr. Chairman. 

The Cuarrman. We are very happy to have your statement on this. 

Mr. Topp. Thank you very much, sir. 

(The following letter was later received for the record :) 


INTERSTATE COMMERCE COMMISSION, 
OFFICE OF THE CHATAMAR, 
Washington 25, May 14, 1957. 
Hon. OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


DEAR CHAIRMAN Harris: At the hearing before the Transportation and Com- 
munications Subcommittee on April 10, 1957, Mr. Clarence D. Todd, in testifying 
on behalf of the Contract Carrier Conference of the American Trucking Associ- 
ations, Inc., on H. R. 3774, suggested several amendments to this bill. With your 
permission, we would like to submit for the record our views on his suggested 
changes. 

On page 3 of his prepared statement Mr. Todd suggests that the following 
sentence be added after the third sentence in section 218 (a) of the act: “Nothing 
herein provided shall be so construed as to require such carriers to maintain the 
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same rates, rules, and regulations for the same services for all shippers served.” 
While we do not believe that this provision is necessary, we can see no objection 
to its adoption. 

On page 4 of his statement, Mr. Todd, in effect, objects to the amendment 
proposed in paragraph (3) of H. R. 3774 to require motor contract carriers to give 
30 days’ notice of any proposed “change” in their rates or charges, and offers a 
number of persuasive arguments against making such requirement applicable 
to proposed increases in contract carrier rates and charges. We believe, how- 
ever, that the additional language suggested (at the top of p. 5 of his statement) 
for insertion in the fourth sentence of section 218 (a) is inconsistent with the 
proposed change in paragraph (3) of the bill. We suggest, therefore, in lieu of 
Mr. Todd’s suggested change and the change proposed in paragraph (3) of the 
bill, that the language of the fourth sentence up to the semicolon be amended to 
read as follows: 

“No reduction shall be made in any such charge either directly or by means of 
any change in any rule, regulation, or practice affecting such charge or the 
value of the service thereunder, nor shall any new charge be established, except 
after 30 days’ notice of the proposed change or new charge filed in the aforesaid 
form and manner: [Italic denotes proposed changes in existing statute.] 

Under this suggested change, the provisions of the fourth sentence would 
remain the same, except that new charges would be subjected to the 30-day 
notice requirement. This change is deemed necessary in order to prevent car- 
riers from resorting to the subterfuge of canceling an existing rate or charge, 
and then aay or two later filing a new rate or charge below that which had been 
canceled, thereby in effect establishing a reduced rate or charge without meeting 
the 30-day notice requirement. 

In the first full paragraph on page 5 of his statement Mr. Todd suggests the 
insertion of the words “less than” following the word “or” in lines 10 and 16, 
page 2, of the bill. We agree that these changes should be made. There was no 
intent on the part of the Commission in drafting this bill to preclude carriers 
from charging a higher rate than a prescribed minimum. 

On page 6 of his statement Mr. Todd suggests that a provisions be added to 
the law which would relieve contract carriers serving only one shipper from 
filing their actual rates and charges. He suggested the following language for 
this purpose: 

“Provided, That any contract carrier serving but one shipper may file reason- 
able minimum rates and charges unless the Commission in any individual case, 
after hearing, finds it in the public interest to require the filing of actual rates 
and charges.” 

The reason advanced by Mr. Todd for this suggested amendment is that a 
number of contract carriers provide services that are not competitive with com- 
mon carriers. While this may be true, there are also a large number of contract 
earries serving a single shipper whose services are competitive with common 
carriers. 

We recommend against enactment of this suggested change. Contract carriers 
who now serve but one shipper are required, under existing law, to file schedules 
of minimum rates and charges actually maintained and charged, and, in general, 
all the reasons for requiring the filing of actual rates by carriers serving 2 or 
more shippers are equally applicable to carriers serving only 1 shipper. In apy 
event, if need for relief from such requirement can be shown, the Commission 
may, under the present provisions of section 218 (a), modify the posting and 
filing requirements either in particular instances, or by general order applicable 
to special or particular circumstances or conditions. Carriers are, therefore, 
now free to seek relief from the filing requirements. Should this proposal be 
adopted, it may be construed by the carriers as an invitation to revert to the 
practice of filing fictitious minimum rates, a practice widely employed prior to 
the amendment to section 218 (a) in 1940 requiring the filing of minimum rates 
actually maintained and charged. 

I hope that this additional statement will be helpful to the Committee in its 
consideration of H. R. 3774. 

Sincerely yours, 
OWEN CLARKE, Chairman. 

The CHarrman. I understand Mr. Earl Girard, general manager 
of the Chicago Suburban Motor Carriers’ Association, Inc., 6739 Beck- 
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with Road, Morton Grove, Ill., desires to insert a statement in the 
record. 

Mr. McBrive. Mr. Chairman, I am R. J. McBride. I was in con- 
versation with Mr. Girard. I have not yet received the statement, 
We expected to receive it today. 

Mr. Layron. It is up there. 

Mr. McBripr. Hasit arrived? I had not received it. 

The clerk says it is here, Mr. Chairman: and if it is, I would merely 
ask that it be placed in the record. 

Mr. Girard was unavoidably detained in Chicago. His health is 
not good. 

The Cuarrman. Mr. Girard’s statement may be inserted in the 
record, Mr. McBride. We are very glad to have it. And we are 
sorry to learn of Mr. Girard’s state of health. 

(The statement referred to is as follows:) 


STATEMENT IN SUPPORT OF H. R. 1066 


CHICAGO SUBURBAN Motor CARRIERS’ ASSOCIATION, INC., 
Morton Grove, Ill., April 9, 1957. 


Honorable Members of the Committee on Interstate and Foreign Commerce in 
the House of Representatives, Washington, D.C. 

GENTLEMEN: The Chicago Suburban Motor Carriers’ Association, Inc., is a 
voluntary organization, having as its membership some 85 motor common carriers 
who are engaged in the transportation of property moving in interstate or for- 
eign commerce within the general area of approximately 100 miles of Chicago, 
Ill. These carriers operate over relatively short distances, serving the several 
thousand communities within this area around Chicago. They attempt to pro- 
vide the shippers and receivers in these outlying communities with a complete 
motor-carrier service in connection with other motor carriers who serve Chicago, 
Ill., thus forming an integral part of a through-transportation service. Approxi- 
mately 50 percent of the total number of shipments handled by these carriers 
either originate at these outlying points and are transferred at Chicago to other 
motor carriers or are received from other motor carriers at Chicago for delivery 
at such outlying points. This service is extremely essential to the shippers and 
receivers. 

There has been a general tendency throughout this area for industries to 
locate 40 or 50 miles from Chicago. Many of such industries comprise small 
businesses which depend largely on the services of these short-haul motor carriers 
to see that their materials, supplies, and products reach their customers, located 
at various points throughout the United States. These short-haul motor carriers 
now participate in joint through rates between the points they serve in this area 
and practically all points in the United States served by other motor carriers 
where such connecting lines will establish joint routes with these carriers. 

The present provisions of section 216 (c) of part II of the Interstate Commerce 
Act provides that common carriers of property by motor vehicle may voluntarily 
establish or withhold joint rates and joint routes with other motor carriers 
and/or other transportation media named in this section. $y virtue of these 
present provisions of the act, many long-distance carriers serving Chicago, IIL, 
either refuse to establish joint rates and joint routes with these short-haul 
carriers or will select several carriers serving a particular point and establish 
joint rates and routes to the exclusion of other carriers serving this same point. 
This situaton is causing untold confusion to the short-haul carriers, and likewise 
to the shipping public. 

The carrier members of this organization are continually confronted with 
situations where a shipper in the outlying area will deliver to the carrier a ship- 
ment on a bill of lading showing the name of the connecting motor carrier to 
whom the shipment is to be delivered for transportation to the final destina- 
tion. These shipments are picked up by truckdrivers who are not familiar with 
the joint rates or routes in effect by the carriers, and in many instances the 
shipper is not aware of what joint rates or joint routes are available to it. The 
carrier, in carrying out the instructions of the shipper with respect to the deliver- 
ing carrier who has refused to establish a joint rate or joint route with the origi- 
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nating carrier, is confronted with the requirement that it assess the shipper a com- 
bination of rates which are in excess of a joint through rate. Where situations 
like this arise, the shipper will, of course, become considerably disturbed at the 
short-haul carrier because it was required to pay excessive charges. In many 
cases where this type of situation has existed, the short-haul carrier would be 
deprived of all of the future business of this particular shipper. 

There has been a growing tendency for long-distance carriers to acquire ex- 
tensive additional operating authorities either by purchase or through mergers. 
The effect of the expansion of operating authorities through this process cre- 
ates a large number of carriers who serve a very large number of points 
throughout the country. In many instances, as a result of these expansions, 
these carriers refuse to establish joint rates with the short-haul carriers who 
may serve one or more of the outlying points that are also served by the system 
carrier. 

The motor carriers represented by this statement are in a precarious posi- 
tion by reason of the existing provisions of the law that makes it permissive 
for motor carriers to establish joint rates and routes with other motor car- 
riers. These carriers do not know from day to day what long-distance carrier 
may decide to voluntarily cancel its joint rates with any particular carrier, 
thereby freezing such carrier out of the possibility of handling traffic with such 
carrier. The short-haul carriers are placed at the complete whim and fancy 
of the long-distance carriers as to the establishment and continuation of joint 
rates and joint routes. 

We would like to point to another situation as concerns joint rates and joint 
routes between motor carriers. Section 216 (f), part II of the Interstate Com- 
merce Act empowers the Commission, after hearing, upon complaint or upon 
its own initiative, to consider and prescribe just, reasonable, and equitable 
divisions of joint through rates applicable in connection with motor carriers 
subject to the act. The short-haul carriers represented by this statement have 
caused to be filed with the Interstate Commerce Commission a complaint al- 
leging that certain divisions of joint through rates applying in connection with 
a number of long-distance carriers serving the Middle West territory are un- 
just, unreasonable, and inequitable and have requested the Commission to make 
a determination of the issues raised by this complaint pursuant to the provisions 
of section 216 (f). We are informed that a number of the defendant motor 
carriers in such proceeding will cancel the existing joint rates and joint routes 
if the determination by the Interstate Commerce Commission, as a result of 
the pending complaint, does not meet with the approval of these long-distance 
carriers. The provisions of section 216 (f), which empowers the Commission to 
prescribe divisions of joint rates by motor carriers, are meaningless if motor 
carriers are permitted to cancel joint rates and joint routes after a matter 
has been adjudicated by the Commission pursuant, to section 216 (f) of the act. 
These conditions are not in the interest of the public and we feel confident that 
the Congress never intended to place small carriers, operating over short dis- 
tances, in a position of being at the complete mercy of other motor carriers by 
permitting such carriers to decide voluntarily, whether or not these short-haul 
carriers are to be squeezed out of business by the refusal of such carriers to 
establish or continue joint rates and joint routes in connection with all common 
carriers. 

We would have preferred to have a representative appear before your com- 
mittee and explain this situation in considerably more detail than is possible 
in this statement. We are informed that it is rather difficult because of the 
pressure of the large number of bills now before your committee to assign time 
for hearing. We would have preferred to have fully informed your committee 
of this situation and respond to any questions that might arise out of the 
problem presently existing. 

We urge most sincerely that the future welfare of a very large number of 
smaller motor carriers hang in a balance unless it is made compulsory that all 
common motor carriers establish joint rates and joint routes. We therefore 
urge that your committee give favorable consideration to the proposal now 
contained in H. R. 1066 known as the Boggs bill. 

Respectfully submitted. 

G. J. ADAMS, Chairman. 
EARL GrirRarp, General Manager. 


The Cuairman. Mr. Lowry of the Federal Reserve Bank of Simp- 
sonville desires to file a statement. 
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Mr. Lowry may have that permission. 
[ understand Mr. Alvin Shapiro, vice president of the American 
Merchant Marine Institute, 1701 K Street NW., desires to file a 
statement. 

Mr. Layton. It is right before you, sir. 

The Crairman. I have the statement here, and it will be inserted 
in the record at this point. | 
(The statement referred to is as follows :) 










STATEMENT OF ALVIN SHAPIRO, VICE PRESIDENT, AMERICAN MERCHANT MARINE 
INSTITUTE, INC., IN CONNECTION WITH H. R. 2808, H. R. 3233, H. R. 5523, anp 
H. R. 5524 















My name is Alvin Shapiro. I am vice president of the American Merchant 
Marine Institute, Inc., a trade association composed of over 50 United States 
steamship companies operating approximately 6,500,000 gross tons of United 
States-flag oceangoing passenger, dry-cargo, tank, and collier vessels, both in the 
domestic and foreign trades of the United States. This legislation is of interest 
to certain of our member companies which are certificated by the ICC for the 
operation of vessels in the intercoastal service. Our comments are directed to 
3 of the subjects involved in these hearings—the long-and-short-haul prin- 
ciple (H. R. 2808); section 22 rates (H. R. 3233); and the 3 _ shall-nots 
(H. R. 5523 and H. R. 5524). We wish also to endorse the detailed statement 
submitted on these matters by Mr. Harry S. Brown on behalf of the Intercoastal 
Steamship Freight Association. 

H. R. 2808.—This bill would amend the ICC Act with respect to the long-and- 
short-haul principle. Water carriers have consistently and for many years 
objected to any amendments of the ICC Act which would relax existing prohibi- 
tions against noncempensatory charges of competing services. The bill which 
is currently before you contains certain safeguards in this respect which have 
not been included in proposals submitted in previous Congresses. These safe- 
guards are contained in the following clauses, found in lines 15 to 17 and line 
24, on page 2, and lines 1 to 4 on page 3: 

“the Commission shall not permit the establishment of any charge to or 
from the more distant. point that is not reasonably compensatory for the 
service performed ;” 

“of the same type” 

“provided that rates so established over circuitous routes shall not be 
evidence on the issue of the compensatory character of rates involved in 
other proceedings” 

We are pleased to advise this committee that these safeguards enable the 
water carriers we represent not to oppose this bill so long as they are retained, 
and subject to the important condition that H. R. 5523 and H. R. 5524, subse- 
quently discussed, be rejected. 

H. R. 3233.—The institute joins with other segments of the transportation 
industry in seeking amendment of section 22 of the ICC Act to eliminate pref- 
erential treatment authorized to the Government under that section. Section 22 
permits the Government to exercise complete freedom of rate competition, 
whereas all other users are subject to the rates, rules, and regulations found 
to be necessary in the public interest. The Federal Government, as the world’s 
largest shipper, is in a position to barter rates down to a nonremunerative 
level. Apart from reflecting unreasonable favoritism, this places an unfair 
burden on commercial shippers since nonremunerative Government rates can 
only be compensated for by higher commercial charges. 

We are in accord with this objective and have but a single comment directed 
toward the national-emergency aspect of this bill. The Government’s right to 
special treatment in times of national emergency is recognized. However, we 
feel that the term “national emergency” should be limited to those emergencies 
which are of such seriousness as to require declaration by Congress. We would 
urge that the words “or the President” be deleted as being to broad in scope, 
or some other language adopted which would restrict the character of emergency 
declarations. 

We are in accord with and urge adoption of that portion of the bill which 
would establish the finality of contracts on Government shipments. We find 
that portion consistent with the basic objective of placing the Government as a 
shipper in a status comparable to other users. 
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We strongly oppose bills H. R. 5523 and H. R. 5524. These bills would amend 
the present ratemaking rules of the Interstate Commerce Act by adding a new 
provision to section 15a which would prohibit the Interstate Commerce Commis- 
sion, in the exercise of its power to determine and prescribe just and reasonable 
rates, from considering the effect of such rates on (1) the traffic of any other 
mode of transportation, or (2) the relation of such rates to the rates of any 
other mode of transportation, or (3) whether such rates are lower than neces- 
sary to meet the competition of any other mode of transportation. 

This is a proposal of the railroad industry. The language is identical to that 
recommended by the railroads at the transportation policy hearings held by 
the 84th Congress. (See p. 545, pt. I, transportation policy hearings before 
subcommittee of the Committee on Interstate and Foreign Commerce, House of 
Representatives, 84th Cong.) The objective of the railroads is quite clear. In 
discussing how, under present law, the ICC undertakes to consider or review 
rate matters, the railroads complained that the Commission would act in the 
following manner: 

“How will the proposed [railroad] rate affect the competing motor or water 
earrier? If the proposed rate promises to affect it adversely by attracting more 
than the ICC regards as a proper share of the business, it will probably be found 
unlawful.” 

This protection of other forms of transportation by the present law, the rail- 
roads say, is bad. Actually, this proposal, commonly termed the “three shall 
nots,” appears in the Cabinet Committee recommendations (which are contained 
in other proposed legislation) in a somewhat different form. However, we find 
that even those who are sympathetic to the “shall not” approach cannot concur 
in this blatant favoritism in ratemaking policy sought by the railroads. Thus, 
we find the Honorable Louis Rothschild, Under Secretary of Commerce for 
Transportation, stating plainly: “The Department is opposed to the enactment 
of H. R. 5523 or H. R. 5524 * * *” When it is considered that the “shall not’ 
approach to the regulation of ratemaking has been found objectionable by the 
water carriers, even in the more modest form and with other protective measures 
proposed by the Cabinet Committee, their justifiable opposition to these prin- 
ciples in the bills now being considered can be readily appreciated. 

The water carriers, as a mode of transportation, are in a poor position to 
compete with railroads without the rate protection granted to them under the 
ICC Act. The effect of these two bills would be to remove such protection, not 
only to the detriment of the water carriers but, through their potential demise, 
to the detriment of the national security and the maintenance of balanced trans- 
portation services in the public interest. 


The Cuamman. I understand that Mr. Leonard Mongeon, of the 
National Retail Dry Goods Association, 100 West 31st Street, New 
York, desires to file a statement for the record, and he may have that 
permission. 

Is there anyone else here today who would like to file a statement ? 

Mr. Layton. There are two more on that list. 

The CHarrMan, Yes. 

Mr. Everett T. Winter, the executive vice president of the Missis- 
sippi Valley Association, with offices here in Washington, has per- 
mission to file a statement for the record. 

(The statements referred to are as follows:) 


STATEMENT OF Everett T. WINTER IN RE POSITION OF THE MISSISSIPPI VALLEY 
ASSOCIATION ON BILLS UNDER CONSIDERTAION 


Mr. Chairman and members of the committee, my name is Everett T. Winter. 
I am executive vice president of the Mississippi Valley Association. 

In February of this year more than 1,200 delegates from 29 States registered 
for the 38th annual meeting of our association in St. Louis. 

These delegates represented all types of business, professions, and agriculture. 
We believe that our membership consists of a very good cross-section of the 
leadership in the midcontinent area of the United States, and that their opinions 
are of interest to you. The majority of our people are shippers or receivers 
of freight. They are buyers of transportation. 
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The Mississjppi Valley Association opposes H. R. 5523 and H. R. 554 because 
we believe that the enactment of either of these bills could lead to serious eco- 
nomic consequences all over the country. 

In the midcontinent area of the United States, our gain in population in the 
last decade has not been as great as the national average. Our gain is actually 
only about a third, percentagewise, as compared to the entire Nation. 

There are counties in your own State, Mr. Chairman, that have shown as much 
as a 16 percent loss in population in the last decade. 

Generally speaking, all of the gains in population in the midcontinent area 
have been along the navigable waterways. 

Along the Ohio River $10 billion in new industries have been established 
since the close of the Second World War. A half billion dollars worth of new 
industries are giving jobs to people in the upper Mississippi River Valley. 

It is said that new industries are moving into the area of the lower Mississippi 
River between Baton Rouge and New Orleans at the rate of $1 million daily, 
and that this has been going on for more than 25 months. 

If these two bills are enacted, rate wars could follow that could stop naviga- 
tion on the Missouri River and preclude the possibility of ever bringing the 
services of inland water transportation to the people along the Arkansas. 

The millions of dollars that have been invested along our developed inland 
waterways were invested in the belief that all forms of transportation, includ- 
ing water transportation, would be available. Under the present system of 
regulated competition, all forms of transportation have prospered. We ask 
you to keep it that way, not only for the protection of the industries along the 
well-developed waterways but also for the protection of those industries along 
our inland waterways yet to be developed. 

The wording of our position transportation policy adopted without a single 
negative vote at our last convention reads as follows: 


“TRANSPORTATION PoOLIcy LEGISLATION 


“We advocate and support full development of the Mississippi Valley inland 
waterways system for commercial navigation to the fullest extent consistent 
with economic justification. Certain sections of the report of the President's 
Advisory Committee on Transportation Policy, if enacted into law, would 
weaken the Interstate Commerce Act to the point that certain carriers would 
be substantially free to engage in destructive cempetition against other carriers 
to the detriment of the public interest. We oppose such legislation. While 
acknowledging the merits of certain portions of the Committee report, we feel 
that the various recommendations should be introduced and considered sepa- 
rately by Congress. 

“We oppose H. R. 3424, 85th Congress, which would put the entire authority 
for transportation matters in the hands of the executive department of the 
Government by taking the authority for the appointment of certain boards 
away from Congress. The transportation needs of this country can better be 
served by existing bodies such as the Interstate Commerce Commission and 
others. 

“The fourth section of the Interstate Commerce Act, in prohibiting lower 
rates for a longer haul than for a shorter haul oyer the same route, has pro- 
vided effective protection for water transportation against destructive, selective 
rate cutting by the railroads. At the same time, the requirements of this sec- 
tion of the law have imposed an onerous burden of unnecessary paperwork on 
the railroads and on the Interstate Commerce Commission in processing rate- 
making between railroads where no water competition is involved. 

“H. R. 2808, 85th Congress, now pending before Congress, would amend the 
fourth section to relieve the railroads and the Commission of unnecessary paper- 
work without weakening the historic protection of water transportation co* 
tained in this section. We urge the passage of this bill.” 










STATEMENT OF LEONARD MONGEON, NATIONAL RETAIL Dry Goops ASSOCIATION, 
on H. R. 5523 ann 5524 








WHO 





WE REPRESENT 
The National Retail Dry Goods Association is a trade association for depart- 
ment stores and specialty stores. We have over 8,000 member stores located 
in every State in the Union and in the District of Columbia. I am manager 
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of the traffic group of this association, which is composed of the traffic managers 
of member stores. 

Our member stores embrace both chains and independents, with annual sales 
volumes of individual stores ranging from as little as $75,000 to as much as 
$200 million. The great majority of our members are classified as small busi- 
ness under any existing criteria. Approximately 52 percent have annual sales 
volumes under one half million dollars and employ less than 50 people. 


GENERAL COMMENTS ABOUT OUR OPPOSITION 


Our association voted to oppose some of the provisions of H. R. 6141, intro- 
duced in the last Congress, including the changes in section 15a, which were 
substantially the same as now contained in H. R. 5523 and 5524. These two 
pills would amend the present rule of ratemaking, by adding a new paragraph 
to section 15a, which would become paragraph 3 and would prohibit the Inter- 
state Commerce Commission in the exercise of its power to prescribe rates from 
considering “the effect of such rates on the traffic of any other mode of trans- 
portation; or the relation of such rates to the rates of any other mode of 
transportation; or whether such rates are lower than necessary to meet the 
competition of any other mode of transportation.” 

Robert H. Smith, John Wanamaker, Philadelphia, and chairman of the traffic 
group of our association, appeared before your committee in June, 1956 to 
present our opposition. 

In the hearings now underway before your committee, we are aware that 
much pertinent testimony by numerous organizations who are opposed to these 
2 bills has already been introduced. We will try to avoid repetitious argument 
against the bills to the greatest extent possible. 

At this point it seems desirable to say that all changes in the Interstate Com- 
merce Act, including the rule of ratemaking, should be approached with great 
caution. We say this because the Interstate Commerce Act, as presently written, 
must be fairly sound as we have developed our present transportation system 
to its world supremacy, which has, in turn, contributed to our dynamic and 
expanding economy which also has achieved world leadership. 


BASIS FOR OUR OPPOSITION 


Our members use all forms of transportation, including railroads, motor car- 
riers, freight forwarders, Railway Express Agency, Government parcel post, 
water lines and some air freight. These methods of transportation are used 
to transport merchandise from manufacturers, wholesalers and jobbers to our 
stores for re-sale to the American consuming public. 

The great majority of these shipments from manufacturers move in less- 
carload or less-truckload quantities. Obviously, small business, including small 
retail stores necessarily have to buy in small quantities and cannot avail them- 
selves of the lower carload or truckload rates. 

The merchandise less-carload service of the railroads has deteriorated from 
the standpoint of service, speed and tonnage at an alarming rate. Again we 
emphasize that this is the type of service a small business generally must rely 
upon. In the case of our members, both large and small stores are essentially 
receivers of rail less-carload service. The larger stores have some carloads but 
the majority of their shipments are less-carload. 

The rail less-carload service began deteriorating after World War II and it 
has gotten progressively worse from the standpoint of speedy transit time, 
which is extremely important to all our members. 

It would be unfair if we did not point out that some individual railroads, not 
too many, have made real efforts to improve their service, but collectively, the 
railroads have done little to the point where we are almost led to believe that 
some railroads may welcome the diversions that are taking place to other forms 
of transportation. A great deal of this high-rated traffic has left the railroads 
and gone to the freight forwarders and motor common carriers. 

High railroads less-carload rates and poor service have both contributed to 
these heavy diversions. We have a real need for good, reliable railroad less-car- 
load service at reasonable rates. We want the railroads to afford us the op- 
portunity of using their service under improved conditions. This is the only 
segment of railroad service, to our knowledge, that has deteriorated and not 
improved. 

To illustrate what has happened to raifroad less-carload tonnage and revenue, 
we draw the following information from the Interstate Commerce Commission 
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commodity statistics report. In 1946 the railroads originated 24,387,000 tons of 
less-carload ; in 1955, only 7 million tons, or a 70 percent reduction in tonnage 
handled. Their less-carload revenue dropped from $522 million in 1946 to $281 
million in 1955 or a 46 percent loss of revenue. This, despite the fact that during 
that time the average railroad revenue per ton of less-carload freight increased 
from $19.68 in 1946 to $40.15 in 1955, or an increase of 104 percent. During this 
time the industrial production index increased from 90 in 1946 to 138 in 1955. 

Briefly summarized, the industrial production increased tremendously, ton- 
nage tumbled by 70 percent, revenue tumbled by $240 million and all this in a 
time when the less-carload freight rates went up 104 percent. 

\ccording to the reports of the Association of American Railroads, less-car- 
loid freight for the first 6 weeks of this year continues to decrease over 1956. 
A dismal picture indeed. 

Because of the lackadaisical attitude of the rails toward less-carload service 
we do not see how our lot will be improved under any such change in the rule of 
ratemaking, as is contemplated in these bills. 

This is the question that is posed for our association: If selective rate-cutting 
is accomplished by the railroads for particular industries and if it should prove 
to be unsuccessful and should lose money for the railroads would our rail less- 
carload merchandise service be forced to bear an even greater load of trans- 
portation charges than are presently in effect and which have had such a devas- 
tating effect on railroad revenue? There are numerous proposals of the rail- 
roads now before us that would further increase the transportation charges on 
less-carload shipments, such as the proposal of the eastern railroads for an 
additional charge of 20 cents per 100 pounds to be added to all shipments with 
a weight of less than 5,000 pounds. 

Furthermore, we do not see how the Commission can close its eyes to the 
relation of such rates to the rates of any other mode of transportation. For 
example, one of the cases before the Commission for final decision is Docket 
32032, Increased Fares, Official Territory, 1956. In this proceeding, 6 eastern 
railroads are asking for a 45 percent increase in first-class passenger fares. 

The Commission in its consideration of this proposed increase took official 
notice that airlines’ first-class fares were, at present, in some instances, lower 
than the present railroad first-class fares. A 45 percent increase would place 
all such fares at a much higher level than the airlines. Many of the commer- 
cial organizations that participated in this proceeding, including our association, 
were of the opinion that a 45 percent increase might sweep away much of the 
pullman service, which we now enjoy. Where there is no airline service, this 
would be particularly injurious to smaller cities and towns. Where there is both 
air and rail first-class service some of our stores’ buyers prefer, for physical and 
other reasons, to travel by rail. 

We feel the railroads, under their certificates of public convenience and neces- 
sity, must furnish first-class passenger service at reasonable rates. If the Com- 
mission were to close its eyes on the relation of air fares to rail fares in a pro- 
ceeding such as this one, it would not be good for the economy of the country. 
We respectfully request that you do not report these bills to the floor of the 
House. 


The Cuatrman. Mr. McDonald? Is he here? 

Mr. Angus McDonald, the National Farmers Union, with offices here 
in Washington, requested permission, and it is granted, for the filing 
of a statement at this point in the record. 

(The statement referred to is as follows :) 


NATIONAL FARMERS UNION, 


Washington, D. C., April 9, 1957. 
Hon. OREN Harris, 


Chairman, House Interstate and Foreign Commerce Committee, 
House Office Building, Washington, D. C. 


DEAR CONGRESSMAN Harris: Attached is a statement of the National Farm- 
ers Union in regard to H. R. 5524. As you will see by the statement our organi- 
zation is emphatically opposed to the enactment of the legislation because it 
would seriously weaken and destroy a large part of the Interstate Commerce Com- 
mission’s authority to regulate transportation. 

We will appreciate it if this statement is made a part of the record. 

Sincerely yours, 
ANGusS McDONALD, 
Assistant Legislative Secretary. 
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STATEMENT OF ANGUS MCDONALD, REPRESENTATIVE OF THE NATIONAL FARMERS 
UNION, IN OPPOSITION TO H. R. 5524 aNnp IDENTICAL BILLS WHICH WoULD 
WEAKEN THE AUTHORITY OF THE INTERSTATE COMMERCE COMMISSION 


Mr. Chairman and members of the committee, I am appearing here in opposi- 
tion to H. R. 5524 and identical bills which would tie the hands of the Inter- 
state Commerce Commission in the exercise of its power to carry out the policy 
of the Congress as set forth in the policy declaration of the Interstate Commerce 
Act, as originally passed by the Congress as amended. It is important to take 
cognizance of the fact that Congress has, over a period of years, repeatedly re- 
vised and amended the ICC Act but has never tampered with the basic policy 
as set forth in this declaration. The policy declaration of the act is as follows: 


“NATIONAL TRANSPORTATION POLICY 
“* * * It is hereby declared to be the national transportation policy of the 
Congress to provide for fair and impartial regulation of all modes of transporta- 
tion subject to the provisions of this act, so administered as to recognize and 
preserve the inherent advantages of each; to promote safe, adequate, economical, 
and efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust discriminations, 
undue preference or advantages, or unfair or destructive competitive practices ; 
to cooperate with the several States and the duly authorized officials thereof; 
and to encourage fair wages and equitable working conditions; all to the end 
of developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs 
of the commerce of the United States, of the postal service, and of the national 
defense. All of the provisions of this act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” (From pp. 1 and 2 
of S. Doc. No. 72, 82d Cong., Ist sess., the Interstate Commerce Act.) 

Attention is called to the farmers’ interest in transportation legislation. The 
cost of transporting commodities from the farm to the point of consumption has 
never been as important in relation to the farmers’ net income as it is today. 
Repeated freight rate increases have added greatly to the prices which the con- 
sumer pays and lessened the prices which the farmer receives. Freight rate in- 
creases should be viewed in the light of their effect, not only on demand, but on 
the share the farmer receives of the consumer dollar. 

For example, an increase in the cost of transporting wheat of merely 5 cents 
a bushel will result in a price decrease to the farmer of exactly that amount. 
The price of wheat and numerous other commodities are determined in Chicago 
and other great trading centers. All costs of transporting a commodity to such 
trading centers must, therefore, be subtracted from the Chicago price. Prices 
of things which the farmer buys are determined in a reverse order. For example, 
if the price of transporting cement is increased, that increase is added to the 
cost of cement at the farm or at the point where the farmer picks up the cement 
in his own truck. 

Increased transportation charges have been an important factor in declining 
farm income. A brief submitted by the Secretary of Agriculture to the Inter- 
state Commerce Commission on July 2, 1953, states that total transportation 
charges for the intercity movement of farm food products in 1952 amounted to 
$2.4 billion. It was also stated in this document that successive increases have 
raised the rate level for 4 major farm commodities by 638 percent since 1946. 
There are no up-to-date figures which we have been able to find in regard to trans- 
portation costs since that time. However, we think it is safe to assume that since 
farm income has declined so drastically the proportion which the farmer and 
the consumer pay for transportation of food and other farm commodities has in- 
ereased. In 1947'farm net income was $16.8 billion. Since that time there has 
been a steady decline except for 1 year during the Korean war. 

Farm net income has continued to decline up to the present time. According 
to the Farm Income Situation, March 5, 1957, published by the Agricultural 
Marketing Service of the United States Department of Agriculture, farm net 
income for the year 1956 declined from $11.7 billion to $11.6 billion. States in 
which the Farmers Union has substantial membership have been hard-hit by 
the Benson-Fisenhower depression in agriculture. In South Dakota farm net 
income in 1956 was only 78 percent of what it was in 1955. Other States which 
show a substantial decline in farm income for the year of 1956 include Kansas, 
Texas, and Montana. 
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The purchasing power of the farmer’s dollar has also been shrinking. From 
1949 to 1955, the value of the farmer’s dollar declined to 87 cents, as compared 
to 1949. While we do not have up-to-date figures on the value of the dollar, it is 
a well known fact that farm costs and the cost of farm-family living is at an 
all-time high. It is also a well known fact that the farmer is confronted by rela- 
tively high interest rates. 

On December 2, 1955, this witness appeared before the Senate Select Commit- 
tee on Small Business and testified in regard to certain legislation and to pro- 
posals of the Presidential Advisory Committee on Transportation Policy and 
Organization. It is our understanding that the proposal embodied in this legis- 
lation is included in one of the proposals which the Advisory Committee made. 
Specifically, one of the effects of the recommendation of the Advisory Committee, 
if carried out, would accomplish the purposes of this bill. 

As we understand it, the bill would prevent the Interstate Commerce Com- 
mission in the exercise of its power to determine rates considering “* the 
effect of such rates on the traffic of any other mode of transportation; or the 
relation of such rates to the rates of any other mode of transportation: or 
whether such rates are lower than necessary to meet the competition of any 
other mode of transportation.” 

As pointed out in the Senate Small Business Committee Hearing referred to 
above, we are frankly amazed at such proposals. If this bill is enacted, more 
than half a century of experience in legislation to some extent will be discarded 
and our great transportation system will return to the law of the jungle. We 
think there is a fallacy running through the report. This fallacy is that cut- 
throat competition between the different types of transportation will strengthen 
our transportation system. Let us analyze briefly what cutthroat competition 
will mean. 

The railroads are the strongest segment of our transportation system. They 
are, therefore, in a better position to win a transportation rate war than the 
trucklines or those engaged in tansportation on our waterways. The railroads 
would be in a position to cut transportation costs in areas where trucks compete 
and put the trucklines out of business. 

In areas where the railroads did not experience competition they would, under 
the new rule of ratemaking suggested, be able to raise their rates sky high to 
make up for their losses in other areas and on other commodities. The funda- 
mental reason why it was necessary to pass the Interstate Commerce Act and 
to amend it was to insure that the public secured uniformity of rate treatment. 
Furthermore, the bill would weaken the water, truck, and possibly air transpor- 
tation segments of our economy in time of war. In the long run, we feel that the 
new rule of ratemaking would be adverse to the interest of the farmer and the 
public in peacetime. 

Finally, I would like to point out that our organization favors a strong trans- 
portation system and we believe that the railroads are one of the most important, 
if not the most important part of that system. We favor legislation which would 
strengthen the transportation system, including our great railway system. We 
believe, however, that those elements in the transportation industry who favor 
the passage of this legislation, are doing their industry a disservice in their 
efforts to weaken the authority of the Interstate Commerce Commission to 
regulate, foster, and develop a sound transportation system in the interest of the 
transportation industry, agriculture and the general public. 


The CuatrMan. We have a request from Mr. R. K. Bradford, vice 
president of the Denver & Rio Grande Western Railroad Co., which 
will be inserted in the record. 

(The letter referred to is as follows :) 




































THE DENVER AND Rio GRANDE WESTERN RAILROAD Co., 
DENVER, CoLo., April 9, 1957. 










In re H. R. 5384. 
Hon. OWEN HARRIS 
Chairman, Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 

DEAR Mr. CHAIRMAN: We are advised that in hearings in connection with the 
above bill, Vice President Kelley of the Association of American Railroads op- 
posed the bill stating that his organization represented 95 percent of the mileage 
and 98 percent of the revenue of the railroads in this country. 
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Please be advised that in opposing this particular bill, the Association of 
American Railroads does not speak for the Denver & Rio Grande Western Rail- 
road Co. Weare in favor of H. R. 5384 as written. 

Respectfully, 


R. K. BRADFORD. 


The CuarrmMan. Also a letter from Mr. Durward Seals for the 
United Fresh Fruit & Vegetable Association, which may be included 
in the record at this point. 

(The letter referred to is as follows:) 


UNITED FRESH FrRuItT & VEGETABLE ASSOCIATION, 
Washington, D. C., April 8, 1957. 
Hon. OREN HArRiIs, 
Chairman, Transportation and Communications Subcommittee, 
House of Representatives, Washington, D. C. 


DEAR CHAIRMAN Harris: In behalf of the United Fresh Fruit & Vegetable 
Association, I am writing in respect to H. R. 5523 and 5524, usually called the 
three “shall not” bills. 

It is our understanding that the subcommittee feels that extensive hearings 
on these bills would be unnecessary and inadvisable, and for that reason I simply 
ask, out of deference to the subcommittee’s wishes, that the following statement, 
which corresponds to that part of my statement of May 22, 1956, which bore on 
the proposed changes in the ratemaking rules incorporated in H. R. 6141 and 
H. R. 6142 (pp. 1117-1125 of pt. 2 of the record of hearings on H. R. 6141 and 
H. R. 6142), be made a part of the present record. 

“My name is Durward Seals, and I am traffic manager of the United Fresh 
Fruit & Vegetable Association, a national trade association, with headquarters 
in Washington, D. C., having some 3,000 members, residing in all of the States, 
who are engaged in growing, packing, shipping, and distributing fresh fruits and 
vegetables. The United States Department of Agriculture estimates the annual 
consumption of food in the United States in 1954 at about 1,526 pounds (retail 
weight) per person. Fresh fruits and vegetables accounted for 323.6 pounds, or 
21 percent of the total average diet. The fresh fruit and vegetable industry, there- 
fore, represents a large segment of the food industry of the United States. The 
equivalent of the retail value of all fresh fruits and vegetables marketed in 1954 
was about $7 billion. 

“Because of their nutritive value, their necessity in a balanced diet, and their 
importance as protective foods, there has been a rising trend for many years in 
the per capita consumption of these perishable commodities. Increased per 
capita consumption and the growing population have caused more production 
and have thus required more transportation service, a service with which the 
fresh fruit and vegetable industry is vitally concerned. 

“The United Fresh Fruit & Vegetable Association believes it essential to the 
welfare of the fresh fruit and vegetable industry, and to the public, that all 
effective transportation facilities be used to their greatest capacity in moving 
perishable food supplies from areas of production to consuming markets by 
the safest and most economical means. It is apprehensive, however, for reasons 
which I shall explain, that if certain of the provisions of these pending bills be 
enacted into law, interagency competition (between railroads and trucklines, for 
example) will be radically reduced or will vanish altogether, to the eventual 
detriment of the fresh fruit and vegetable industry. 

“Since it is our understanding that a number of other witnesses have gone 
at length into the subject of the proposed revised ratemaking rules, we shall 
speak of this only briefly, although we hope that it will not be concluded from 
this that we have no great interest in this feature of the pending bills. To the 
contrary, we are vitally interested in this, for the same reasons, substantially 
that actuated our expressed opposition to the proposed revised transportation 
policy. That is, we are immediately and deeply concerned with the proposed 
provision of section 15a that ‘In determining whether a rate, fare, or charge, 
or classification, regulation, or practice to be applied in connection therewith 
results in a charge which is less than a reasonable minimum charge, as used in 
this act, the Commission shall not consider the effect of such charge on the traffie 
of any other mode of transportation; or the relation of such charge to the charge 
of any other mode of transportation * * *. 

“Who can doubt that the effect of this provision would be to free the railroads 
and the motor carriers of all competitive restraints and thus actually, para- 
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phrasing the language of the present transportation policy, to encourage unfair or 
destructive competitive practices? And who can doubt, in recognition of the over- 
whelmingly greater financial resources of the railroads, that eventually these 
unfair and destructive competitive practices would drive the motor carriers 
to the wall and deprive the shippers and receivers of fresh fruits and vegetables 
of the healthful competition which they now have available to them? 

“We repeat that we hold no brief for any form of transportation. We do 
firmly believe, and here urge, however, that in the public interest we are en- 
titled to have all forms of transportation at our disposal. We are convinced 
that such will not be our privilege if these pending bills be enacted into law. 
Our best long-range interests cannot possibly be subserved by a railroad monop- 
oly. Doubtless our members would reap temporary benefits in the way of re- 
duced rates and charges, but inevitably they would suffer immeasurably in the 
long run. 

“We respectfully ask that the proposed amendments of section 15a be cate- 
gorically rejected.” 

In closing, we ask leave to reiterate that we are satisfied that the effect of 
passage of H. R. 5523 and H. R. 5524 would be to deprive our members of the 
lasting benefits of free competition between all forms of transportation in order 
that they might reap the most temporary of advantages. 

Very sincerely yours, 
DURWARD SEALS 
(For United Fresh Fruit & Vegetable Association ). 


The Cuarrman. The committee will adjourn until 10 o’clock in the 
morning. 

(Whereupon, at 4:25 p. m., the hearing was adjourned until 10 a. 
m., Thursday, April 11, 1957.) 
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(Ratemaking Legislation) 


THURSDAY, APRIL 11, 1957 


Hovusk or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met, at 10 a. m., pursuant to adjournment, in room 
1334, New House Office Building, Hon. Oren Harris (chairman) 
presiding. 

Mr. Harris. The committee will come to order. 

As the committee resumes hearings this morning, we are very glad to 
welcome back to the committee on this series of bills on ratemaking 
proposals to amend the Interstate Commerce Act, Mr. James F. Pink- 
ney, general counsel, American Trucking Associations. 


STATEMENTS OF JAMES F. PINKNEY, GENERAL COUNSEL, AND 
FRED FREUND, DIRECTOR OF TRAFFIC, AMERICAN TRUCKING 
ASSOCIATIONS 


Mr. Pinkney. Mr. Chairman and gentlemen of the subcommittee. 
My name is James F, Dp inkney. I am general counsel of the American 
Trucking Associations. On the matters which I shall discuss, I am 
authorized to speak for the organized trucking industry of Americ¢ 

I might say that I am the only spokesman for the trucking i industry 
on these particular bills. 

In view of the expressed desire of the chairman, I shall be brief—but 
I trust our brevity will not be considered as an indication of a lack 
of grave concern with the important issues before you. We ~ oravely 
concerned, particularly with H. R. 5523 and H. R. 5524, measures 
which, if adopted, would bring about a radical and we believe danger- 
ous change in our transportation regulatory processes. 

I propose to touch, as I said, briefly upon these issues and to call upon 
William J. Burns, the manager of our Munitions Carriers Conference, 
to deal in somewhat greater detail than I shall with H. R. 3233, which 
provides for amendment of section 22 of the Interstate Commerce Act. 


H. R. 2808 (SEC. 4 RECOMMENDATION ) 


First. let me discuss H. R. 2808, the bill which deals with circuitous 
routes. 

This bill grants cert: Lin relief from the application of the 4th section 
(so-called long- and short-haul clause) in the case of rail and water 
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carriers, It provides that such carriers may without further author- 
ization publish rates over circuitous routes “to meet the charges 
of * * carriers of the same type operating over a more direct line 
or route.” 

We are not directly affected by this proposal but we have partici- 
pated in Transportation Association of America meetings on the 
subject and subscribe to this agreed position on this matter. which 
evolved through the transportation association machinery, and which 
has been recommended by the Interstate Commerce Commission. 


















(SEC, 22 RECOMMENDATION ) 









The trucking industry favors the ICC recommendation for the re- 
peal of that part of section 22 of the Interstate Commerce Act which 
permits free or reduced rates to the United States, State and municipal 
governments. It also favors the Commission’s recommendation to 
make final and unassailable rates which may be negotiated under 
section 22. 

All of the natural divisions of the industry favor this position and 
all are affected adversely in greater or less degree by the present state 
of the law which enables the largest shipper in the world to obtain 
cut rates at the expense of private business, and to evade the principles 
of the national transportation policy. 

As I have previously mentioned, Mr. Burns of our Munitions Car- 
riers Conference will review for you our reasons for support of this 
measure. 
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R. 1066 (MOTOR THROUGHL ROUTES) 





We favor this proposal which empowers the ICC, after investigation 
and hearing, to require the establishment of through routes and joint 
rates between motor carriers where it finds that the public interest so 
requires, provided the principle be extended so as to give the Commis- 
sion this same power to require in proper cases the establishment of 
through routes and joint rates between rail, water and motor carriers 
as well. 

We recognize that the shipper community desires better coordinated 
service both within and between the several modes of transportation. 
While this bill as it now reads is intended only to correct the lack of 
coordination as between motor carriers it appears that in the interest 
of overall improvement in transportation and equality of treatment 
that its application to all of the great modes of surface transportation 
is indicated. We know of few instances at present where our estab- 
lished motor carriers refuse to coordinate their services (although 
there undoubtedly are such cases) but we also know that the railroads 
have consistently refused to enter into through route and joint rate 
arrangements with motor carriers. On this point Commissioner 
Arpaia of the Interstate Commerce Commission recently observed in 
a speech at Ann Arbor, Mich., on February 27, 1957—he was speaking 
on the future of railroads in that part icular speech and he had made 
several other points and came to this one: 

















The fourth step is to work out a complete combination of services with every 
existing form of transportation. Up until now the railroads have been squeam- 
ish about entering into through routes and joint rates with independent motor 
carriers. There is only one railroad in the entire country which has done so. 
Yet commonsense dictates that this is the one way that public transportation 
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can make substantial and impressive advances. It would permit a fluid, flexible 
service from any point to any point in the country. But of even greater value 
it would develop new sources of traffic at hundreds of points off line and open 
dozens of new gateways for rails. This may change the present pattern of 
traffic with its attendant problems but the ultimate pattern would be efficient, 
economical, and logical. 

A specific amendment that would accomplish the foregoing would 
be to change the sentence beginning in line 2 at the top of page 2 of 


H. R. 1066 to read: i 


If common carriers of property by rail, water, or motor vehicle fail to establish 
through routes and joint rates, fares, or charges with other such common car- 
riers of property, the (ommission, after hearing and investigation, shall have 
the power to require the establishment of such through routes and joint rates 
where it finds the public interest so requires. 

If this bill is considered in either its present or its amended form, 
consideration should be given to the extension of the provisions of 
section 15 (4) of part I to part II of the Interstate Commerce Act. 
That is the provision which protects the carrier against a Commission 
order which might require it to “short haul” itself. 


H. R. 5523 AND H. R 5524 (RULE OF RATEMAKING ) 


These are the so-called three shall-not bills. 

I should like to make the point that I speak here particularly for 
the regulated common carriers and for the for-hire carriers but motor 
vehicles. 

Much has been made of the fact that the railroads are up against 
competition only a part of which is regulated, but 1 want to make it 
clear that I speak here for that part which is regulated, and which in 
its relationship to private carriage and its exempt carr lage is in exactly 
the same position as the railways, because this commission regulation 
for the motor carriers is very similar, almost identical, with the Com- 
mission’s regulation by the Interstate Commerce Commission of the 
railroads. 

Now, these two identical bills are designed to prevent the ICC, in 
prescribing just and reasonable rates, from using a number of very 
important tests which it now applies in the exercise of its ratemaking 
powers. Those are set forth on page 839 of the record of last year. 
Among all of America’s great forms of transportation, all unequaled 
elsewhere in the world, only the railroads endorse it. As I read the 
record, the motor carriers, the water carriers, the freight forwardes, 
the small shippers, small businesses, and smaller communities, together 
with nearly all of the agricultural interests have opposed it. Specifi- 
cally it provides: 
the Commission shall not consider the effect of such rates on the traffic of any 
other mode of transportation; or the relation of such rates to the rates of any 
other mode of transportation; or whether such rates are lower than necessary 
to meet the competition of any other mode of transportation. 

This proposal first appeared in S. 1920 and H. R. 6141 and H. R. 
6142, bills introduced in the 84th Congress at the request of the so- 
called Weeks committee which had been appointed by the President 
in response to a plea by the railroads that they were in dire financial 
straits (and that, despite the fact that they have had their best years 
in their history both tonnage and incomewise in the past few years) ; 
that the constantly revised Interstate Commerce Act is obsolete; and 
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that the national transportation policy which they had proposed in 
1940 and praised highly as recently as 1954, is unfair to the railroads, 
Those bills were drafted by the Commerce Department to carry out the 
recommendations of the Weeks committee. The exact language quoted 
above appears in section 8 of H. R. 6141 and H. R. 6142. (See p. 5 of 
pt. 1 of the transcript of hearings. Also see p. 62 of the Staff Digest and 
Analysis. ) 

Of this language, the spokesman for the Association of American 
Railroads, Mr. Jervis Langdon, Jr., said (p. 1772 of transcript) : 

In its main presentation in connection with H. R. 6141 the ICC did not come 
to grips with the “shall nots’—although they clearly constituted the main thrust 
of the ratemaking recommendations in the Cabinet Committee report which this 
proposed legislation was designed to implement. 

In the lengthy hearings held last year very few witnesses directed 
their attention sole sly to this particularly significant provision. There 
was so much of H. R. 6141 which was so bitterly controversial that most 
of the initial opposition testimony, including that of the Interstate 
Commerce Commission, went to point out. the ill- conception and un- 
soundness of the regulatory philosophy expressed in the Weeks report 
those bills. 

Attention was first sharply focused upon the so-called three shall- 
nots (which is the bill before you) when a Commerce Department wit- 
ness, Mr. Rothschild, proposed an amendment to make the three shall- 
nots eee to intr esate as well as intermode transportation. (See 
pp. 237-238 and 1758 of transcript.) In other words, before the hear- 
ings concluded the Commerce Department witnesses recognized the 
lac k of logic in their position favoring so-called dynamic competition 
in transportation while at the same time limiting it to competition in 
transportation between carriers of different modes and changed their 
approach to one favoring unrestricted competition between carriers 
rather than unrestricted competition between modes of transportation. 
At this point the deadly nature of this new transportation ratemaking 
philosophy had to be admitted by the railroads but they still were, of 
course, perfectly willing to have it apply as between modes of trans- 
portation, knowing full well that with their enormously superior finan- 
cial resources they could wreck their individually weaker motor and 
water competitors through selective rate cutting. (See p. 550 of 
transcript.) At this point the railroads lost their taste for the Weeks’ 
proposals and cone entrated on the key provision which is before you 
today in H. R. 5523 and H. R. 5524. The railroads still want a referee 
to prevent them bees cutting each other’s throats—they want the law 
of the jungle to prevail when they seek to take after their other com- 
pet itors 

To put it in Mr. Culpepper’s words of yesterday, nicer words, they 
only want a fair advantage. 

In this same point, let me quote from an article in Traffic World for 
April 6, 1957 (p. 25) 

Alfred E. Perlman, president of the New York Central System, has confirmed 
unofficial reports that the railroads have misgivings about the 1957 version of 
the so-called “Cabinet” Committee bill. * * * 

“We think the terms of the new bill,” he said, “would likely permit too much 
competition.” 

He mentioned the language change that would declare the intent of Congress to 
promote greater competition among carriers of each mode as well as between 
carriers of different modes, and declared: 
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“In the case of railroads, for example, this might happen: A small railroad or 
several small railroads might come in with cut rates that would upset the opera- 
tions of the hundred or so major roads. We wouldn’t want that to happen.” 
“We need some sort of referee, some sort of umpire,” he added. 
Mr. Perlman said the possible rail rate competition he outlined would mean 
practically “a return to the conditions” which prevailed before Federal regula 
tion of the railroads, and added that he wouldn't want to see that occur. 









LEGISLATION 


Mr. Perlman answered, “Yes,” when asked these two questions: 

“Are you speaking as a railroad spokesman generally as well as president of 
the New York Central?’ 

“If called to testify on the new Cabinet Committee bill would you express 
the misgivings you have just stated?” 

Mr. Perlman said what the railroads wanted basically in the way of legisla- 
tion was contained in a bill (H. R. 5523) which would write into the Interstate 
Commerce Act the three ratemaking “shall-nots” in language proposed by railroad 
spokesmen in 1956 * * *. 


WANTED 




















However, he did answer questions when asked whether he wanted to 
see the three shall-nots applied to intermode, he was still in favor of 
that, but certainly he states exactly what we have stated would be the 
effect of these bills, if this philosophy were applied to interrail com- 
petition. 

Let me review briefly the reasons why the ICC, and so many inter- 
ests including the trucking industry, feel so strongly about this matter. 

We believe that the addition of this one paragraph— 

(1) would in practice nullify the present mandate of Congress 
in the national transportation policy that the Commission shall 
administer the Interstate Commerce Act so “as to recognize and 
preserve the inherent advantages of each” mode of transportation, 
and “to permit and foster sound economic conditions in transpor- 
tation and among the several carriers * * * without * * * un- 
fair or destructive competitive practices” ; 

(2) would restrict shippers of the choice of transportation 
services which they now have at rates which are consistent with 
sound management for efficient service ; 

(3) would deprive many carriers and modes of carriers of an 
opportunity to render competitive service which they can now do 
with a maximum of ratemaking freedom but with restraints 
against rates which are mutually destructive as between the modes 
of transportation; 

(4) would limit the ICC for all practical purposes to a single 
test in determining the reasonableness of a rate—whether the rate 
is compensatory—with the test of the compensatory character of a 
rate being whether it covers the out-of-pocket cost of the carrier; 

(5) would enable railroads to cripple or destroy other forms of 
transportation ; 

(6) would ultimately result in higher rates once competing 
forms of transportation were crippled or destroyed or absorbed 
into railroad ownership ; 

(7) would cause motor and water carrier service to deteriorate 
to the point that the public interest would be sacrificed in that 
both peace and wartime transportation needs could no longer ade- 
quately be met; 

(8) would jeopardize rate relations which have been worked 
out with extreme care over the years and which are the foundation 
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of our marketing and distribution system—to the damage of ship- 
pers, communities, and carriers ; and 

(9) would deprive the ICC of its power effectively to strike 
down rates which are unjustly discriminatory or unduly preferen- 
tial and prejudicial. 

Gentlemen, that is a statement of the Commission’s points made in 
the letter of July 20, which is part of the record in this case. 

Now, the above are the readily discernible almost immediate effects 
which the adoption of the three prohibitions would have upon our 
economy. More ominous long range effects would come later if, as we 
believe, the Nation’s present balanced, efficient and progressive trans- 
portation system and the national economy were subjected—to quote 
the statement of the ICC (p. 1771 of transcript) : 
to the disturbance and ultimate damage which would result from enactment of 
certain provisions of H. R. 6141 or the substitute proposal in the form of the 
three ‘“‘shall-nots” as suggested by the Association of American Railroads. 

Let me reemphasize at this point that these three prohibitions can- 
not be considered apart from the regulatory philosophy advanced in 
the Weeks Committee report. If they are inserted into the Inter- 
state Commerce Act, then the principal objective of that report and 
of the railroads has been accomplished. Simply stated, that objective 
is to achieve, through legislation, an unassailable right to engage in 
selective rate cutting against motor and water carriers. 

[ might add that I think by motor carriers I can include both the 
property and the passenger carriers. The passenger carriers would 
be particularly vulnerable to this, as I think they will state to you. 

By selective rate cutting I mean the competitive practice by a car- 
rier of sharply reducing rates on a single commodity or selected group 
of commodities, usu: ally a commodity or group of commodities upon 
which a competing carrier is depe ndent for the success of his business. 
Usually the item or items involved are manufactured goods presently 
making a relatively high contribution to the carriers’ revenues, and 
usually it is traffic moving in volume between principal points. 
Seldom does a small shipper or a small community or a commodity 
moving in comparatively small quantities to or from small points enjoy 
even the temporary advantage flowing from such rate warfare. 
Seldom if ever are farm products or items presently moving at com- 
paratively low rates the items on which rail rates are cut. 

The effect of such selective rate cutting, which the regulatory agency 
would be unable to scrutinize, would include the following: 

(a) The motor or water carrier whose traffic was taken aw: ay, and 
whose oper: aiden were largely dependent upon the traffic involved, 
would fight to retain it up to the point where he feared insolvency 
or became insolvent. During the course of the battle his service 
would deteriorate unless he could, like the railroads, recoup his losses 
from other traffic. However, seldom can even a well-organized motor 

carrier do this, as his line-haul traffic is almost all competitive with 
the rails. 

(6) Competition between shippers and between communities and 
between commodities would become chaotic as the freight rates fluctu- 
ated widely as a result of sporadic rate wars which are dictated by 

‘arrier competition alone. 

(¢) The shipper of noncompetitive traffic would continue to be sub- 

ject to the perennial general revenue rate increases such as those pres- 
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ently being sought by the railroads, while certain shippers were enjoy- 
ing the temporary benefits of rates depressed by rate wars. In this 
latter regard, is it not interesting that the rails claim, on the one hand, 
that their revenues are inadequate while, on the other, that they can 
save shippers great amounts of money if they are permitted to cut 
their rates on traftic presently being carried by their motor and water 
carrier competitors. The rails argue that this is possible because of 
the great added volume of traffic they will secure from their competi- 
tors by dropping down to out-of-pocket costs. By out-of-pocket costs 
I refer to costs which do not include constant or overhead costs or 
contributions to profit—or very, very little thereof. I refer to costs 
which, in the case of the railroads, are far below the full cost of per- 
forming the service. It must also be noted that the railroads nearly 
always have far lower out-of-pocket costs than do the motor or water 
carriers, so that even in cases when the fully allocated cost of the 
rails is the same or even higher than that of the motor and water 
carriers the rails can without restriction underprice their competitors, 
if this bill were to be passed. 

The late great Commissioner Joseph B. Eastman had this to say in 
1936 about the problem of out-of-pocket expense and the added-traflic 
theory and we submit that it is equally true today—as it will be 
tomorrow. 

I will not take the time to read Commissioner Eastman’s full 
expression about this problem, but let me attempt to summarize it as 
follows: 

The added-traffic theory which the railroads espouse to support their 
claim that they can make more money by cutting rates and taking a 
very small profit on a greatly increased volume of traffic is deceptively 
appealing. The catch in it lies in the fact that it will work only if it 
results in a greatly increased volume of traffic, and if the movement of 
this added traffic does not operate to drive the carrier’s out-of-pocket 
costs up to the point where the reduced rates—made to obtain the in- 
creased traffic—become below-cost rates. 

The added traffic must come either from competitors’ traffic or by 
increased movement of traffic now moving in small quantities. It is 
the former that the railroads are after. They will get it only after a 
bitter and destructive fight—for both the motor and water carriers 
will have and exercise the right to seek added traffic on the same 
theory. 

The traffic which is carried at a margin over out-of-pocket expense 
under the added-traffic theory does not, of course, pay its share of 
the full costs of operation, to say nothing of taxes, fixed charges, and 
profit. The burden must be borne by other traffic. It follows that the 
added-traffic theory can be sustained as in the public interest only in 
one conceivable way, namely, by proof that through its application the 
traffic which must provide for the full costs, taxes, fixed charges, and 
whatever profit is earned will have a lesser rather than a greater 
burden to bear. 

While it seems a simple proposition that, if added traffic pays a 
margin over the out-of-pocket expense which it occasions, that margin 
will reduce the burden which other traffic would otherwise have to 
bear, thoughtful students of the problem have seen that its simplicity 
is only apparent and that it is full of elements of doubt. 


( Amone other 
things these matters must be considered : 
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(a) In any particular case, will the reduced rates be confined to 
the added traflic, or must they also be applied to other traffic which 
has moved, and would continue to move, on the higher rates thereto- 
fore prevailing? In the latter event, the losses on this other traffic 
must clearly be taken into account. 

(6) The out-of-pocket expense which the added traflic occasions 
is a very uncertain and variable quantity. 

To emphasize «nly one factor in the uncertainties of the problem, 
it is quite clear that if the reduced rates actually succeed in materially 
increasing the volume of traffic carried, the added expense may take 
on a character very different from what it would take if the increase 
were inconsequential. This is particularly true if the volume is ma- 
terially increased in the direction of predominant loaded movement of 
cars. 

(c) In locating out-of-pocket expense, the total amount of traffic 
which is being carried at reduced rates on the added-traffic theory 
must be taken into account. The instances of such carriage plainly 
have an aggregate effect. To illustrate, if the traflic which is being 
carried on this theory, virtually as a byproduct, is 2 percent of the 
total, the out-of-pocket expense is one thing, but if the aggregate of 
such byproduct traffic is 50 percent, or even 25 percent of the total, 
then clearly the out-of-pocket expense is a very different thing, not 
only in quantity but in composition. 

(7d) What will be the ultimate results, if competitors also apply 
the added-traffic theory and reduce their rates accordingly, as they will 
have a clear right to do? 

(e) Will the net and ultimate results be better in the public inter- 
est, in the case of a disappearing traffic, if it is revived and sustained 
through reduced rates made on the added-traffic theory. or if it is al- 
lowed to go to a competing form of transportation which is inher- 
ently and economically better fitted to handle it? 

If it were proposed to apply this (added traffic) theory of making 
rates to a comparatively small percentage of the tri affic, the threat 
would be less disturbing, but this is far from the situation. For a long 
time railroad passenger traffic has been regarded as a byproduct, not 
able to sustain its fair share of the burden of meeting full costs, taxes, 
and fixed charges, to say nothing of profit, and in freight-rate cases 
of broad scope we have frequently been asked by the carriers to treat 
the passenger defic it as one of the costs which freight traffic must 
bear. The situation is much the same as to less-than-carload freight 
traffic. It is the same as to much freight traffic which is competitive 
with water lines or carried over circuitous routes, and the railroads 
are now engaged in a powerful drive to emasculate the fourth section 
of the Interstate Commerce Act for the stated purpose of greatly 
increasing the volume of freight traffic which is thus carried on an 
out-of-pocket basis. The same tendency is manifest as to the con- 
stantly increasing volume of freight which is affected by motortruck 
competition. 

If this tendency continues and is encouraged, it will not be long 
before the byproduct will be bigger than the product, and pl: ainly it 
has already assumed alarming proportions. Even as matters now 
stand, I am quite unable to believe that the so-called out-of- pocket cost 
of this great volume of assumed byproduct traffic is anything like as 
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low as the railroads contend. Not only that, but it presages, and will 
inevitably result in, the carriage of a large volume of traflic by the 

other forms of transportation on low rates made on the same theory. 
The probable results of rate warfare conducted on this basis are not 

pleasant to anticipate (Pich-up and Delivery in Official Territory 
(218 I. C. C. 441, 490-493). 

Mr. Prnxney. Let me add at this point that I do not see the motor 
and water carriers of this country sitting quietly by and letting the 
rails take their traffic away from them if this proposal i is adopted. As 

pointed out by Commissioner Eastman, the competing forms of trans- 
portation will have the same right to cut rates that their economically 
more powerful rail competitors will have, and they undoubtedly will 
fight with the same weapons used by the railroads. There will be no 
referee in this game because of the inability as a practical matter of 
one type of carrier to even so much as object to rate reductions of an- 
other type. The fight may not be long because of the imbalance of 
economic strength between the railroads, on the one hand, and their 
financially weaker individual motor and water carrier competitors, 
on the other, but it will be bloody, and the wreckage, in terms of lost 
service, improperly maintained equipment and the destruction of 
true competition may be great and devastating. 

And, we are strongly supported by the ICC. I think Commissioner 
Freas’ statement last Tuesday and those of the railroads’ spokesmen 
present a rather sharp conflict as to what the ICC is actually doing. 

There is also the inference in the railroad argument that the ICC 
does not now permit the rails to reduce their rates in cases where other 
forms of transportation will be injured. This simply is not so as we 
pointed out in our testimony hotins the House committee last yea 
We think the Commission has :lready gone too far in sammie 
selective rail rate reductions on high-rated commodities during very 
recent years. 

We urge you to examine the list of important commodities on which 
the railroads have been permitted drastically to reduce their rates dur- 
ing the past few years. 

And let me just digress for a moment at that point to refer to the 
Friendship case, sided by both the railroads’ spokesmen, and by Mr. 
Ott of the National Industrial Traffic League. They cited that as a 
horrible example of it. They called that a fair share ratemaking last 
year. 

That case was decided by the Commission on January 3, 1950. I 
read that case and find the facts in it quite interesting. 

In 1941, the Plantation Pipeline—— 

Mr. Hater. Is that a decision of the Interstate Commerce Commis- 
sion ¢ 

Mr. Pinkney. Of the Interstate Commerce Commission, sir, on 
January 3, 1957. It is INS docket No. 6318, not yet reported in the 
Commission’s bound volume. 

In 1942 the Plantation Pipeline extended up to a small point be- 
tween Greensboro and Winston-Salem, N. C., known as Friendship and 
at that time, the rails during the wartime, were restricted and were not 
permitted to use their transportation facilities for transporting those 
commodities, for less than 200 miles. Consequently, for a number of 
years the motor carriers moved all of the oil moving from Friendship 
te a number of small towns—some not so small—in southwest Virginia 
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and into central Virginia, and extending up into the southern part of 
West Virginia, and the motor carriers had that traffic initially. 
When the restrictions were off in 1945, the rails moved in to ¢ apture 
some of the traffic which the motor carriers had been handling alone, 
and they were successful. 
A long period of rate reductions then took place. Rates went down 
from, oh, roughly 40 cents per hundred to down to around 25 cents per 


indred. There were a large number of reductions, and they were 
hundred g ) 


permitted by the Commission. 

Finally, in about 1953, or a little later—about 1953—the Commis- 
sion stepped into the case on the complaint of the carriers. The rail 
rates at one point were suspended and the motor carrier rates were 
suspended. ‘Those suspensions ev entually were lifted and the dispute 
finally was decided by the Commission’s decision of January 3, 1957. 

And now, the Commission on cost figures filed by the motor carriers 
and the rails found that the railroads on hauls over 75 miles had a lower 
cost, fully distributed cost, than did the motor carriers. Up to 75 miles, 
the motor carriers had lower costs. 

And what the Commission did in this decision was to recognize the 
railroads’ inherent advantages costwise on their movements, where 
the railroads had lower costs. The railroads inferred that they lost 
that case. We think that we lost that case. They did not give us any 
differential at all to give us a chance to exercise our lowest cost ability 
on the hauls below 75 miles. But, that is beside the point. 

What the Comission finally did in that case was to step in, in order 
to preserve for the shippers, many of whom did not. have rail service 
into their territory—about half of the points served were not served 
by the rails—and to preserve for all those shippers the two modes of 
transportation, the rates of which were compensatory in both instances. 

Now, those rates have not been permitted to go down to out-of- 
pocket cost, and for a very good reason. We are here dealing with 
petroleum, a commodity that can well afford to pay its way. It can 
pay fully distributed cost to any carrier. It can pay them that traffic 
will move. 

There are many commodities, as we know, such as ore, that must 
move at lower rates, if it is to move at all, and there are many farm 
products in that class. 

So here we are dealing with a commodity that should pay its full 
cost. 

The Commission merely stepped in in a downward swirl of rate 
cutting and stopped it, recognizing the rails inherent advantage of 
lower costs, and giving them this advantage, by giving them a 1-cent 
differential in price in doing so. 

We urge you to examine ‘the list of important commodities on which 
the railroads have been permitted drastically to reduce their rates dur- 
ing the past 2 years. By one of their own exhibits in 1955 filed in a 
wage proc eeding (see pp. 668-669 of .transcript), they pointed out 
that they had reduced rates in the East on alcohol 7% percent, on 
alcoholic ayes 29 percent, on aluminum articles 2714 percent, on 

candy 2714 percent, on canned goods 13 percent, and so forth. In- 
eideatalty, did farmers and miners and small shippers, or many of the 
people who furnish them with the goods they require, benefit from 
those reductions? Recall that the expenses of the carriers and the 
general level of their rates were going up during that period as indi- 
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cated by the many general rate increase proceedings the carriers have 
brought before the ‘Commission during the past 10-year per iod. 

On this same point, let me again quote from Commissioner Arpaia’s 
February 27 Ann Arbor, Mich., speech : 


Railroads alone file with the Interstate Commerce Commission an average 
of over 3,000 rate changes every working day of the year. During the year 
1956, how many rates out of the million or more rate changes filed by railroads 
were adjudged to be unlawful by the Commission after protest by competing 
forms of transportation? Ten thousand? Two thousand? One thousand? One 
hundred? No. Just exactly 12. Now how much traffic was involved in these 
12 cases? In other words, how badly hurt were the railroads by our finding 
that these rate changes were unlawful? If they had been able to obtain every 
single pound of the traffic involved, from competing forms of transportation, 
which of course is hardly likely, they could have added only $1,228,879 to their 
gross revenue ; $1,109,359 of this amount from water carriers and a mere $119,520 
from motor competitors. This represents only eleven thousandths of 1 percent 
of the total revenue of railroads for the year 1956. 


The actual loss of net railway operating revenues, making the violent assump- 
tion that the rates were compensatory and as profitable as the average of all 
freight, and again anne that the shippers gave them every pound of freight 
involved, would amount to $299,846. Now these are all liberal, maximum com- 
putations. Now, I ask you, is this strangulation? Is this gross interference 
with managerial discretion? Does this constitute arbitrary allocation of traf- 
fice? Is this holding a “wide and benign umbrella” over other carriers? Is this 
what Fortune magazine can describe as ‘‘a heavily regulated industry,” “a kind 
of state-run cartel”? 

Despite the fact that we have strongly contested and regret many 
of the selective rate reductions the Commission has permitted during 
recent years, we do not now advocate any change in the other direc- 
tion in the present rule of ratemaking. We recognize that the regula- 
tory bodies must be allowed the exercise of discretion in dealing with 
the highly complex problems of far-reaching economic importance 
which shippers and the carriers bring to their attention in rate cases. 
However, we do have grave doubts about the wisdom of wiping out the 
rules that now exist. If the three “shall nots” are adopted, the situa- 
tion will be immeasurably worsened. Bear in mind that a great many 
of the proposed reductions just referred to were sharply fought by 
competing modes of transportation and to the extent that reductions 
on high rated commodities were held down or prevented, these com- 
modities continue to bear their appropriate share of the transporta- 
tion burden which otherwise would have been shifted to many of the 
small shippers’, the rail-bound shippers’, and the farmers’ products. 
Had the three “shall nots” been in effect, no other type of carrier 
could have effectively participated in the proceedings before the Com- 
mission and the Commission would have had to seal its eyes and mind 
to facts concerning their rates and rate relationships which it has in 
its files. The favored shippers benefiting from the reductions would 
certainly not have appeared and I doubt very much whether the small 
shippers and the rail-bound shippers who in such circumstances are 
destined to have even more of the transportation burden shifted to 
their products, or become the victims of unjust discrimination, would 
have appeared in opposition—or, if they had appeared, would have 
been able to establish at the time of the hearing that the proposed 
reductions were unlawful. We assert that if the Interstate Commerce 
Commission has not the right to consider competitors or the effects 
on competition in selective rate reductions, rate wars between the 
different modes of transportation can, in both theory and fact, be 
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fought through to their logical conclusion, which is the wiping out of 
competition between them. 

We believe that instances of unjust discrimination and undue preju- 
dice and preference most certainly will occur if this proposal is 
adopted. It is the opinion of many rate experts including those of 
the Interstate Commerce Commission, that shippers will not be pro- 
tected by sections 2 and 3 of the act, as they are not self-executing; 
they merely declare unlawful, unjust discrimination and undue preju- 
dice and preference. The experts state that those sections are given 
force and effect only through section 15 (1) of the act, and that the 
Commission’s powers under section 15 (1) would become ineffectual 
if the three shall-nots are adopted. It would seem to us that the 
Commission must be required or must continue to consider the effect 
of rates on other carriers, the relationship of the rates of two or more 
modes of transportation, and whether or not proposed reduced rates 
are lower than necessary to meet the competition of another mode if 
our present freight rate structure is to be preserved. We assert that 
uncontrolled competitive rate cutting will lead inevitably to unjust 
discrimination and undue preference and prejudice and under this 
proposal the Commission will be powerless to prevent most of it. 

Next, let me pose the question, What happens to the fourth section, 
the so-called long- and short-haul clause? How can the Commission 
permit departures from the prohibition against charging more for 
a Shorter than a longer haul, as they do for the railroads in thousands 
of cases each year, if it cannot consider the rates of competing modes? 
The lower rates of other modes constitute the justification for the 
departures presently permitted. It is puzzling to see how the rail- 
roads can live with both the fourth section and their child, the three 
shall-nots. Perhaps the answer is that they will gain an added reason 
for seeking the repeal of the long- and short-haul clause. Now at 
that point they would really have their water competitors by the 
throat. 

Along this same line we must also consider why the ICC won’t be 
able to enforce the act so as to prevent rate wars, unjust discrimina- 
tions, and undue preferences. The three prohibitions will prevent 
the Commission from even knowing that there is competition, let alone 
how potent it is, measured in terms of price, and the ability of the 
competitors to get traffic in a determinable volume. 

Let me quote from a statement of former Commissioner Aitchison, 
who spent 50 years of his life as a public servant, on transportation 
regulatory bodies, State and Federal, and who must be recognized, 
along with Commissioner Eastman, as one of the great transportation 
and transportation rate authorities: 

When the Commission is forbidden even to know or to consider what com- 
petitors are charging, the effect which is intended to follow is that the Com- 
mission would completely ignore—because it had no information on the sub- 
ject—the value of a particular service to the fellow who is buying it. What 
employer would hire an employee without knowing what other employers were 
paying, or what the going wage rate was in nearby industries? The Commission 
makes mistakes, of course, but more of them are made by it because it does not 
have all the facts before it than from other reasons. The three shall-nots 
would make ignorance of the whole facts mandatory. The Commission is more 


liable to be misled by half-truths about a competitive situation than if it knows 
the whole story. 
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I think it can be said that the objective of H. R. 5523 and H. R. 5524, 
as it was of the Weeks report, is to prevent the ICC from exercising 
the regulatory powers which Congresses have been perfecting during 
the past half century. This is now to be accomplished by preventing 
the Commission from gaining or using the knowledge without which 
the regulatory process cannot be exercised. 

We stand for competition and we will fight to preserve it. But we 
know that competition is not furthered by rate wars in business any 
more than in transportation and we submit that they are far more dan- 
gerous in transportation than in other areas of our economy. If one 
chain store were to put another out of business the loser would be hurt 
but the damage to the public generally would be slight compared 
to that which would result if the service being rendered by common 
carrier trucklines to interior regions and points not served by rail- 
roads were sharply curtailed by being cut-priced out of their traffic 
which is competitive with rail traffic, and thus the ability of those 
trucklines to maintain their equipment, maintain terminals and give 
safe and responsible service were materially lessened. We believe that 
those things will h: appen if a regulatory system is devised which is 
designed to make of our trucklines mere feeder lines or captured 
“fighting ships” for the railroads. To make them so would be to set 
back by many years the progress we have made in transportation in 
the United States. 

We believe that the ICC should continue to be permitted to insure 
that there be equality of opportunity in the transportation field, as 
well as insure that we have reasonable rates and sound conditions in 
that field. Put another way, we believe that the present national 
transportation policy, which this proposal in question would substan- 
tially nullify, is a sound policy under which we have developed by far 
the greatest transportation system in the world, and it should be 
retained. 

Mr. Chairman, that concludes my statement. 

The CuatrmMan. Thank you very much, Mr. Pinkney. 

Mr. Roberts, any questions ? 

Mr. Roperts. Mr. Pinkney, moneywise, how does the truck industry 
compare with rails in capital structure? Or is that too broad a 
question ¢ 

Mr. Pinkney. I cannot give you exact figures. I would say, gen- 
erally, moneywise, the rail capital investment far, far exceeds “the 

capite al investment in the truc king industry, which is primarily a serv- 
ice industry, and which does not rely upon—does not require—huge 
financing, capital assets, as do the r ailroads. 

Mr. Rorerrs. Could you give us any figures as to the tonnage han- 
dled by the motors, and the rails, such a comparison as that ? 

Mr. Pinkney. Mr. Roberts, might I submit that later for the rec- 
ord? I could guess. The rail tonnage, I would say, exceeds that of 
the motor carriers. 

Mr. Rosertrs. Could you also supply some figures as to the mileage 
of certain indicated trucklines, leaving out the contract ¢ arriers, as 
compared with the rail lines? 

Mr. Prnxney. The mileage of the regulated, common carriers by 
motor vehicles, as compared with the rail lines. 

Mr. Roserts. Yes. 
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Mr. Pinkney. Yes, sir. 

The Cuairman. Will the gentleman yield ? 

Mr. Roperrs. Yes. 

The Cuatrman. You recall, Mr. Pinkney, that information, as of 
last year, was provided during the course ‘of the hearings. I mean, 
with reference to the tonnage, in comparison with rails, trucking i in- 
dustry with the rails, and I believe the water transporters, too. 

Mr. Pinkney. Yes, sir. 

The CHarrMan. That was all very well outlined in the hearings 


last year, and I think after that time it related up until or through 
1955 or 1954. 

Now, since we have that information up to that time, I am wonder- 
ing if in response to Mr. Roberts’ question, you could take that and 
in agreement with it, which I believe is recognized as factual infor- 
mation, then build that up to date; that is, just as near to this year 
as you can. 

Can youdothat? I think it would be helpful if you can. 

Mr. Pinkney. Ican. I will be very happy to doso, sir. 

(The following information was later supplied by Mr. Pinkney :) 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
Washington, D. C., May 10, 1957 
Hon. OREN HARRIS, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR Mr. Harris: Pursuant to the request of Mr. Roberts and yourself made 
during the course of my testimony on H. R. 5523 and H. R. 5524, you will find at- 
tached hereto for the record current data on ton-miles, mileage, tonnage, and the 
capital structures of the several modes of transportation in the United States. 

May I also touch upon the question raised by you at the conclusion of my ap- 
pearance before you regarding the need for the national transportation policy 
and its relationship to the specific provisions of the Interstate Commerce Act. 

The national transportation poNcy was and is a necessary declaration of 
Congress. When rail regulation was initially passed the primary purpose was 
to protect the public from the carriers. When the Transportation Act of 1920 
was passed, the public interest shifted and the Congress was attempting to pre- 
Serve rail transportation. When the Motor Carrier Act was passed, it was nec- 
essary for Congress to state that the regulation of motor carriers was not for 
the purpose of stopping that service for the benefit of the railroads. When the 
Transportation Act of 1940 brought the water carriers under regulation, Con- 
gress took the declaration of policy from part II of the act and made it apply to 
the entire act. It was separated from the act to emphasize the neutrality as far 
as any mode was concerned and to establish the fact that the public interest was 
in all modes of transportation. In effect it says that no section of parts I, II, 
ILI, or IV shall be administered to deprive the public of the inherent advantages 
of every type of transportation. In the absence of such an overall policy the 
Commission might well become the champion of one mode even to the destruc- 
tion of another. It is an affirmative requirement against any such favoritism, 
and it is a deterrent to approving acts that are contrary to the public interest 
because they tend toward the destruction of some important transportation 
facility. 

The national transportation policy is a clear statement of the public interest. 
It in effect says there are considerations other than the lowest cost and the 
well-being of a particular mode of carriage which must be considered. 

Our transportation system, the best in the world, was built on the basis of a 
related rate structure. There are many times that pure cost could justify de- 
creases that would be injurious to other shippers not enjoying such low costs. 
Among the other factors which must be considered is a strong transportation 
system utilizing all forms. 

If the national transportation policy was repealed or radically changed it 
would be construed as a reversal of the public policy of preserving all transpor- 
tation agencies and allow cutthroat competition, not only interagency but intra- 
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agency. It might well mean the ultimate breakdown of any reasonably stable 
rate structure. The survival of the fittest would be the only criterion. 

It should be remembered that the national transportation policy is not a self- 
executing section of any statute. No decision of the Commission can be based 
upon it alone. For a rate to be condemned it must be found to violate section 1 
or some other rate-standard section of the law. The Commission could have 
reached every decision it has handed down without applying that policy section. 
Congress was not Satisfied to rely upon the discretion of the Commission in this 
regard. It stated its policy to govern the Commission in its legislative (rate- 
making) functions. A repeal of this policy would mean that some radical change 
was contemplated, and might be taken as a mandate to allow unrestrained com- 
petition. 

Respectfully. submitted. 

JAMES F.. PINKNEY. 


Comparison of miles operated and tons transported for class I motor carriers 
and railroads, 1956 


MOTOR CARRIERS OF PROPERTY 


All types of Intercity 
carriers common 
carriers only 


Number of carriers reported 2, 494 1, 767 


Intercity power-unit miles 7, 296, 699, 812 6, 405, 001, 
Tons transported in intercity service 322, 027, 987 264, 332, 


RAILROADS 


Both types of | Freight service 
service only 





Number of carriers reported _ - 126 126 


Car-m Ss 
Train-miles 
Revenue tons transported 


34, 459, 564, 245 


765, 426, 225 | 


31, 580, 259, 000 
475, 560, 402 


(@) 2, 716, 476, 507 


Same as freight service; passenger service not measured in tonnage. 


Source: Financial and Operating Statistics of Class I Motor Carriers of Property, 1955-56, research depart- 
ient, American Trucking Associations, Inc.; Yearbook of Railroad Information, 1947, Eastern Railroad 
Presidents Conference 
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Comparison of capital structure of class I railroads and common motor carriers 
of general freight,’ 1955 


Railroads | Motor 
| carriers 


Number of carriers reported 


aie 126 | 1, 143 
Current assets: cash, receivables, supplies, etc. ---millions of dollars $3,791 | $371. 4 
Operating property, investment after depreciation 2 millions of dollars $24, 883 | $526. 2 
Total assets millions of dollars $31, 964 $971.7 
Current ratio | 1.76 | 1.27 
Current assets per carrier thousands of dollars__| $30, 000 | $325 
Net investment in operating property per carrier thousands of dollars $197, 000 | $460 
Total assets per carrier thousands of dollars $254, 000 $850 


| 


1 Data not readily available for motor carriers other than class I common carriers of general freight. 


Inclusion of other class I and class II and III motor carriers would undoubte dly sharpen the contrasts shown 
on a per carrier basis. 


Incidence of leased operating property, differences in nature 
items limit comparability for some purposes. 
here intended. 


of the property, and authorized adjustment 
Items as shown are believed comparable for the purpose 


Sources: Rail data, Transport Statistics of the United States, 1955, Interstate Commerce Commission; 
motor carrier data, Financial and Credit Aspects of the Motor Carrier Industry, 1955 Henry Bowen, F irst 
National Bank of Boston. 


Mr. Roserts. Mr. Pinkney, over on the last page of your testimony, 
page 18, you make this statement: 


We believe that those things will happen if a regulatory system is devised 
which is designed to make of our truck lines mere feeder lines or captured 
“fighting ships” for the railroads. To make them so would be to set back by 
many years the progress we have made in transportation in the United States. 

I would like to ask this question : What has been the effect of piggy- 
back operation’ Or is that what you had in mind when you were 
talking about making the trunklines mere feeder lines? 

Mr. Pinkney. That is not what I had in mind, Mr. Roberts. I had 
in mind, by die mere feeder lines, that under the regulatory system, 
the rails, carrying this thing to its logical conclusion, would take over 
the traffic, the line haul traffic, which is now handled by the motor 
carriers, and the motor carriers would be left with merely bringing 
traffic into the 7 head for further movement by rail. I had that 
more in mind. I did not have in mind the piggy-back development 
which has developed in the past few years and in which our truck 
lmes are presently participating where the railroads will do business 
with them. 

Mr. Rorerts. Now, as I gather from your statement, it is your feel- 
ing that the adoption of H. R. 5523 and H. R. 5524, would practically 
reverse our present national transportation policy. 

Mr. Pinkney. That is correct. 

Mr. Roperts. I believe that is all I have to say, Mr. Chairman. 

The Camman. Mr. Hale. 

Mr. Hare. Mr. Pinkney, I well remember your statement of last 
year which was a very able one—and this is no less so—of course, the 
very essence of your statement is as to this “shall not” legislation. 

I was impressed very much, as I think Mr. Roberts was, by your 
saying, for example, on page 6 of your statement, “The enormously 
superior financial resources” of the railroads. 

Now, if you refer to the huge capital investment in trackage and 
so on, possibly that statement is justified, but do you think that it is 
a lot easier for the railroads to raise money today than it is for the 
competing forms of transportation ? 
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Mr. Pinkney. I mean this, Mr. Hale: The average class I railroad 
has, as an individual railroad, has net revenues that exceed the gross 
revenues of the average motor carrier. The average motor carrier is 
a small man operating on a fairly close operating ratio and he is not 
in a position, financially, to stand a rate war for any extended period 
of time. 

The railroads, on the other hand, with their vast diversification of 
traffic, in singling out some particular commodity which is vital to 
some particular truckline, with its limited resources, they can go 
down to out-of-pocket costs, let us say, on that item until they kill 
him, without jeopardizing their own financial structure. 

I am speaking of the individual railroad which would attack the 


individual motor carrier. And, that is what I meant by “enormously 
superior financi: al resources.” 
There is no motor carrier in America that could stand up 5 minutes 


in a rate war with, let us say, rll Pennsylvania Railroad. 

Mr. Hare. It depends upon what you mean by a “rate war.” Don't 
you have sufficient protection against what you call a “rate war,” by 
the requirement that rates shall be ¢ ompensatory y? 

Mr. Pinkney. No, sir; because the Commission finds many out-of- 
pocket rates to be in that ¢ ‘lass; or just barely above out-of-pocket rates, 
as they point out, where the railroads because of their heavy capital 
investment, and for other reasons, can transport trafic at out-of- 
pocket rates at figures which are below that of any motor carrier, 
though their tote al cost may be the same or even greater than that of 
the motor carrier. 

As the Commission sees it, and as we see it, this device would permit 
any rail rate, or nearly every rail rate, to drop down before the 
investment, and for other reasons, can transport traffic at out-of- 
pocket cost or in that neighborhood and at that point the motor car- 
rier could not stand the competition. 

Mr. Hate. Suppose I were considering the investment, we will say, 
of $10,000. Do you think the common stock of a railroad is a better 
investment than the common stock of a motor carrier, or spending 
$10,000 in buying some trucks 4 

Mr. Prnxney. That is a hard one to answer, Mr. Hale. It would 
depend on what you wanted to do with those trucks. I just do not 
have enough information to answer that. 

I might say that the common stocks of railroads have done fairly 
well in the p ist 5 or 6 years and the return on the investment has been 
pretty good in the past 5 or 6 years. 

I would say, by and large, the common stocks of railroads, as com- 
pared with the common stocks of those of the motor carriers could be 
found on the market, would be perhaps a better investment in recent 
years. 

Mr. Hare. I have had some trusteeships, and have invested quite a 
lot of money for other people—not my own.’ It has been a long time 
since I bought any common stocks of a railroad. I do not think that 
a trustee of an estate would buy common stocks ofa railroad. He 
would be very severely criticized if he did. 

Mr. Pinkney. Our great insurance companies, of course, have in- 
vested heavily, I understand, in railroad stocks, as do a great many 
private investors 
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I do not foresee, personally, the end of our great railroad system in 
this country for a long time to come. 

And, I think the evidence of their place is the fact that they have 
been doing so well in recent years. They find new forms of transporta- 
tion which come in and supplement and complement that of the rail- 
road service, which in turn has added to the railroads’ profits, by de- 
veloping areas not reached by the railroads, and by creating new 
demands which have vastly increased the tonnage of this country. 
Then, there is a great amount of steel and concrete and things like 
that the rails move asa result of the highway program. 

Mr. Hate. Now, you discussed that Friends ship case very interest- 
ingly. Of course, | have not read the full opinion, and I do not know 
all the facts, but certainly there is language, in that opinion cited to 
us in the statements of some witnesses, which does seem to me to show 
that the Interstate Commerce Commission is telling shippers how 
they have got to move their shipments. 

Mr. Pinkney. Let me read two paragraphs, that I do not believe 
have yet been cited to you in that case. 

I believe the part that Mr. Langdon referred to was that : 

The evidence before us, including the foregoing cost scales, is convincing that 
for hauls below about 75 miles, the tank-truck costs are lower than those of 
the rail carriers, and that for the longer hauls the reverse is true. It thus 
appears that for the rail hauls here concerned, the rail carriers have an inherent 
advantage in cost over the motor carriers for distances of about 75 miles or 
more. 

And, the Commission then went on and gave the rails a 1-cent advan- 
tage over the trucks, so as to reflect that inherent advantage that they 
had in costs. And yet, they did not permit that reduction to go so low 
as to kill off the truck movements in the area involved, on which about 
half of the communities in that area were dependent, for truck service 
only—not served by rail. On that point the Commission said : 

This experience indicates that a spread of as much as 1.5 cents, rail under 
motor, has the effect of diverting the volume traffic to the rails, and of jeopard- 
izing continued efficient service to the small receivers, who are not in 


a position 
to handle tank-car quantities. 


And then the Commission goes on and says that: 


The evidence before us is persuasive that under an equal basis of rates in this 
area that tank trucks would carry most of this traffic, and also that under a 
spread of 1.5 cents, rail under motor, the great bulk of the traffic would be carried 
by the railroads. It indicates, in addition, that a spread of about 1 cent, rail 
under motor, for distances of 75 miles or more for margin would give full recog- 
nition to the inherent advantages of each mode of transportation and afford 
both modes a fair opportunity to compete for the traffic. 


Mr. Harr. I will not take any more time. I just want to say in clos- 
ing that I think your coment on the Rothschild testimony has a great 
deal of force. 

It seems to me that the original recommendations of the Cabinet 
committee are very sharply qualified by the attitude taken in these 


hearings by the Department of Commerce, which was surprising to 
me. 


Mr. Rornerts. Mr. Friedel. 
Mr. Friepe.. Mr. Pinkney, in reference to 5523 and 5524, the “shall 
not” bills, do you feel that the railroads are entitled to any relief 


because the old rate has been in effect for such a long time. 
Mr. Pinkney. No, sit 
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Mr. Frrepet. In other words, you would not even suggest any 
amendments to the bill. You feel that the railroads are not entitled 
to any relief and that they should stay on the books as of today ? 

Mr. Pinkney. I think ‘the law should stay on the books as it is to- 
day, and, of course, I refer just to the rule of ratemaking and the 
national transportation policy which supplements it. 

Yes, we think those are sound rules. We think the concept of rate- 
making, which, incidentally, the railroads themselves were the authors 
of back in 1940, the present national transportation policy came from 
the old committee of six made up of railroad management and labor— 
we went along with it. 

The present rule of ratemaking has evolved down through many 
years, there have been changes in them down through the years. 

We think it is sound. We think you must leave the Commission in a 
position to consider all the facts in fixing freight rates. 

There are just too many other factors to consider other than cost in 
fixing freight rates. We feel it would be a deadly mistake to tie the 
hands of the Commission, to force it to put blinders on with respect 
to facts of life, that every businessman must consider in pricing, by 
changes such as this bill would make. 

There may be refinements in the law that are required, but I think 
of none at the moment in this respect. 

Mr. Frrepen. You are opposed to 5523? 

Mr. Pinkney. Yes, sir. 

Mr. Frrevet. And for any amendments thereto that would give 
them some relief ? 

Mr. Pinxney. I will have to say “Yes” to that question. I would 
have to consider what other amendments might be brought up. 

It is certainly conceivable that there might be amendments. But 
I don’t see that the railroads are in a position where they need relief, 
as you put it. 

Mr. Friepex. That is all, Mr. Chairman. 

Mr. Roserts. Mr. Younger? 

Mr. Youncer. Mr. Pinkney, would you be in favor of intramode 
competition ? 

Mr. Prnxney. No, sir. That would merely compound the chaos cre- 
ated by the intermode competition. 

Of course, if you are going to go to intermode competition, you 
might just as well go on to the other and have this thing really wide 
open, but we are not in favor of it. We think it would make for just 
complete chaos. 

We agree with the railroads and I agree with Mr. Perlman, as to 
what the effect would be if you made it intramode on the railroads, 
the same thing would happen, of course, in the trucking field except 
possibly in greater degree because our boys know something about this 
rate cutting game, too. 

We would go back, as Mr. Perlman, president of the New York Cen- 
tral put it, back where we started in 1877. 

Mr. Youncer. Are we to understand from your testimony that the 
motor truck industries have a competitive advantage up to 75 miles? 

Mr. Pryxney. No, sir; that is in this particular case, Mr. Younger. 
I think each ease has to be considered on its own inerits. If we go out 
in your own country, sir, the distance would be probably consider: ably 
creater than 75 miles even in the movement of petroleum. 
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[ think the facts would differ almost with every commodity handled 
and certainly would differ with the different geographical sections of 
the country. 

Mr. Youncrr. Well, you bring up the case of the petroleum. Now, 
we have a case out West where the hands of the ICC were tied and 
both the truck and rail lost the traffic. The shipper put in a pipeline. 
That is from Los Angeles to the area over around Phoenix. 

Mr. Pinkney. What we were confronted with there, both the rails 
and the trucks, was a new form of transportation with which we can- 
not match service or dollars. The pipeline is the cheap way to move 
bulk petroleum. It would not have done the rails to go down or the 
motor carriers to the point where they would have underpriced that 
pipeline because they would have gone broke doing it. 

Mr. Youncer. Not that they would have underpriced it, but they 
might have gone down to a price where the oil companies would not 
have put in a pipeline, but would rather have used the rail or trucks. 

There are two angles on this to where you can tie the hands of the 
ICC to the point where you may by maintaining your rates but both of 
you lose the traffic. 

I say that is one example. 

Mr. Pinkney. There is no use maintaining rates, though, if you 
are going to kill yourselves doing it. 

Actually, in that case, if you are referring to the pipeline, that 
extends over into Arizona, that was put in by the Southern Pacific 
Railroad, not by the oil company. 

Mr. Youncer. As competition with the trucks or to give a rate which 
they would prefer to tank car ? 


Mr. Prnxnery. Well, they put it in presumably to make money and 
I presume they are making money with that os They could 


not compete w ith their tank trucks with a private 

I just presume they got there first. 

Mr. Youncer. You think you have a competitive rate for long 
hauls? Is there any distance at which you think the truck carrier has 
a competitive advantage ¢ 

Mr. Pinkney. Mr. Younger, let me illustrate my point about com- 
modities, 

In the movement, for example, of household goods, the truck there 
ean beat railroads on hauls clear across the United States. It is a 
cheaper service when you consider all the factors that go into moving 
household goods. 

So there is a case where the truck advantage extends up to 5,000 
miles. 

Undoubtedly that is true in your case of Florida agricultural com- 
modities and the citrus industry and so forth. The economic factors 
change from commodity to commodity, so you cannot generalize where 
the rail advantage stops and where the truck advantage ends. 

In this particular case, down in that rugged mountainous section 
of southwest Virginia, southern West Virginia and so forth, the cost 
figures brought out the fact that the rail service was cheaper beyond 
75 miles. 

It does not follow that that same thing would be true on the move- 
ment of petroleum, let us say, Los Angeles and El Paso. 


built pipeline. 
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Mr. Youncer. You make quite an item out of the rails selecting 
one commodity which might be the lifeblood of the truckers. 

Would it satisfy you if the law were amended to provide that if 
they did reduce a price on one commodity they must reduce the price 
on all commodities. 

Mr. Pinkney. Mr. Younger, we urged that before the Interstate 
Commerce Commission in Ex parte 175 and told the Commission in 
effect we thought that is what the railroads would do. 

In that case it would not be a reduction. It would be called a hold- 
down, but it would have the same economic effect. 

This particular thing came up at a time when everybody’s cost was 
skyrocketing. All that would be necessary for the railroads to do 
would be to hold down, not take the increase on some competitive com- 
modity. 

The specialized carrier that handles that commodity, the costs going 
up as they were, could not live under the old rate, therefore, they could 
bring about the same effect. 

We urged that the Commission in that case put on the increases 
across the board. So my answer to your question, I think, is yes, but 
let me qualify it. 

We all must recognize, I think, that when a general rate increase 
comes up there are going to have to be, not for competitive purposes, 
but for marketing purposes, and so our traffic will continue to move, 
some holddowns. 

You gentlemen in the Hock-Smith resolution enjoined the Commis- 
sion to hold down the prices, the rates on agricultural commodities, 
get them as low as they could. 

There are exceptional circumstances where exceptions of course must 
be made in a general rate increase. That is aside from the competitive 
anole on this thing, sir. 

Mr. Youncer. The financial experts for the railroads have testified 
that if it were not for the depreciation they would not be able to main- 
tain working capial. Will that same rule apply to the trucking 
industry ? 

Mr. Prnxney. You have me in a field I don’t know much about, sir 
I cannot answer that question. I don’t think it would, but that is a 
guess. 

Mr. Youncer. Do you know what the average earnings have been 
on the capitalization of the various long-haul trucklines? 

Mr. Prxxney. No. We have always ‘had diffic ‘ulty, we can’t equate 
earnings on capital investment as between trucklines and rail lines. 
The latter require high capital investment. 

The average trucklines capital investments are relatively small. So 
the Commission itself in trying to estimate how you measure the health 
of a truckline has never, and has definitely rejected, the return on 
capital investment theory. 

So, therefore, we have gone to an operating ratio way of measuring 
the financial health of a motor carrier. 

Mr. Youncer. How do you measure the financial health of a motor 
carrier ? 

Mr. Pinkney. May I consult with my expert for just a moment? 

Mr. Fred Freund is the director of traffic of the American Trucking 
Association. I would like to have him answer that question. 
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Mr. Freunp. Because of the basic difference in the structure, the 
financial structure of the two types of transportation, the Commission 
has been arriving at a figure which will indicate the motor carrier, on 
the basis of what they call the operating ratio. That is dividing the 
expenses into the receipts, total. That gives them what they call an 
operating ratio. 

Now, a lot of these carriers, their operating ratio will vary. Very 
few carriers operating ratio on the whole and generally speaking, go 
below 93 percent. It is 93, 94, 95, 96, 97. Ninety- -three is generally 
considered a fair operation r ratio for motor carriers which reflects 
their measure of earnings. 

Mr. Youncer. What do you provide as operating expenses ? 

Mr. Freunp. All the normal expenses of the business, gasoline, oil, 
maintenance. 

Of course, you have the depreciation and so forth. 

Like Mr. Pinkney, that is a little bit outside of my field on arriving 
at these figures. I am not a cost man. That is a very technical field. 

The Cuatrman. Mr. Flynt? 

Mr. Fiynv. Mr. Pinkney, I want to associate myself with compli- 
mentary remarks made by my colleagues on the committee with refer- 
ence to your statement. It was forthright and unlike some witnesses 
who occasionally appear before us who get through and have not said 
a thing. Certainly there is no doubt w here you ‘stand on H. R. 5523 
and H. R. 5524. 

There is a question I would like to ask you: Do you care to state 
categorically whether there are certain commodities for which the 
various modes of transportation no longer compete? 

Mr. Prnxney. Yes, but I can’t make it a question of a “Yes” or 
“No” answer. 

I would say in the movement of coal from West Virginia, let us 
say, and Pennsylvania to the seacoast, there is no competition, the 
rails have no competition there. 

Such coal as is moved by truck is relatively short haul. Moving 
in the other direction, of course, there would be the water competi- 
tion from some points, but I think coal is possibly an example. 

Some movement of iron ores and other ores would appear not to be 
competitive. Of course, that is not true where there is water trans- 
portation. 

In some areas there is competition. The grain, I think, is competi- 
tive now. I think the unregulated trucks are moving some grain. 

I have heard of rather extensive movements from the South into the 
North, Southwest into the North, by truck. But by and large I be- 
lieve the great grain-producing areas of the West are dependent al- 
most solely on rail tr ansportation. 

Mr. Friyntr. Of course, the truck carriers, motor carriers, have 
gotten into the field of transportation, what we have referred to as 
wet bulk, particularly in regard to petroleum products, particularly 
over selected routes. 

Dry bulk is a field which has not yet been entered into in any 
large degree by motor carriers. Am I correct in that? 

Mr. Pinxnny. Yes, sir; you are correct. There are exceptions. 

Mr. Fiynv. Now, in which field is the greatest competition existing 
today ? 
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Mr. Pinxnery. I think the great field of competition is in the area 
which might generally be described as manufactured products. 

Mr. Fiynt. The high-rated products? 

Mr. Pinkney. The high-rated products. 

Mr. Fiynt. Would you care to break those down? Would there 
be any in which the motor carriers would have an inherent advantage?! 

Of course, in the high-rated products, the great advantage would 
accrue to the motor carriers. I am correct in ‘that, am I not? 

Mr. Prnxney. The motor carriers have very great inherent advan- 
tage in connection with many of those high- rated commodities. Their 
service is faster. It is a store-to-store ~ delivery. They reduce the 
wend at ef tying up inventory of very expensive items by the speed 
of their transmission. 

That, incidentally, might extend over many, many hundreds of 
miles where the motor carrier would have the inherent advantage. 

But, generally speaking, your commodities—well, I was about to 
say all manufactured products, Mr. Flynt. 

Mr. Fiynt. Am I correct in my supposition that the water carriers 
enjoy a decided advantage so far as transportation of bulk is con- 
cerned ? 

Mr. Pinkney. It would seem so to me; yes. 

Mr. Fiynr. An advantage over both rails and trucks? 

Mr. Pinkney. Yes. 

Mr. Fiynr. The primary advantage as I understand it that the 
rails have is in transportation of commodities where a great distance 
is involved and also in the matter of volume. 

You are aware of the fact that the railroads can send out over 1 
track 1 train a day or 1 every 10 minutes, depending on the necessity. 
They have the ability to increase their volume more or less at will 
within the limits of their rolling stock. 

What would be the primary advantages that motor carriers have 
over both other competing modes of transportation ? 

Mr. Pinxney. I would say the inherent advantage of motor car- 
riage is speed and flexibility of service. 

Mr. Frynv. Is that to some extent limited to distance under 1,000 
miles, or would you say to any distance? 

Mr. Pinkney. Generally speaking, I think in many commodities, 
it would certainly be distance under 1,000 miles. 

Although, as I pointed out a while ago, there are exceptions to that 
one as in the case of household goods. 

Mr. Frynvr. I think in other phases of these hearings on a particu- 
lar piece of legislation that on any distances over 1,000 miles, with 
very, very few exceptions as you referred to, that the rails enjoy an 
inherent advantage. 

Mr. Pinkney. Yes. 

Mr. Fiynr. Has that been generally true? 

Mr. cr I think that has been generally true; yes, sir. 

Mr. Frynv. On the high rated commodities, taking the manufac- 
turers for instance, finished products, the inherent advantage now 
rests with the motor carriers? 

Mr. Pinkney. Generally speaking; yes. 

Mr. Fiynt. Now, I want to ask you a question which I asked a 
witness by the name of Mr. Ott yesterday. 
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What, in your opinion, in the order of their priority, are the factors 
which should determine rates of transportation ? 

Mr. Pinkney. Mr. Flynt, may I refer for one moment here to my 
listing of these elements? 

If you want the order of priority I would like to look them over 
before I answer the question. It will just take a second here. 

Mr. Fiynvr. Yes. 

Mr. Pinkney. May I first state, Mr. Flynt, that it is not possible, I 
believe, to give a categorical listing of the importance of the several 
elements of ratemaking used by the Commission because I think they 
will vary from case to case. 

In some instances one factor may be the all-important factor. In 
another instance it may be a comparatively minor factor. 

Mr. Fiynr. Would you say that remunerative costs should be the 
primary factor in all cases? 

Mr. Pinxney. I think that costs in nearly all cases certainly should 
be an important factor. Where cost can be determined. That is a 
will-o’-the-wisp at times, this matter of cost and what is meant by com- 
pensatory and so forth, but I think the cost is a very important ‘factor 
and as in the Friendship case, the Commission, as in nearly all cases I 
know of, has considered cost as a very important factor. 

But we can’t lose sight of the test No. 2, listed in the list. 

For example, comparison on the rates of the same commodities with 
those of the other carriers. We have marketing problems involved in 
this freightmaking business. So it is necessary in fixing rates, freight 
rates, let us say on coal, for the Commission sometimes to put what 
would appear to be a lower per mileage cost rate in one area as com- 
pared with some other area, in order to prevent the destruction of huge 
areas that have been developed in the coal mining regions of this 
country. 

The same thing is true of many of the commodities that are produced, 
essential commodities such as coal or salt produced in different areas of 
the country, but to let them all reach common markets it requires a 
comparison of rates that way which I think is an important factor to 
prevent us from doing as they have done in many other countries, 
becoming merely an insular economy means development of the places 
which have the cheap cost transportation, such as the seaports and the 
river ports or those on rail lines at the expense of other parts of the 
country that may, for example, only be reached by motor carrier. 

So there are many intangibles in this ratemaking business that must 
be taken into consideration there. 

I think, personally, and I think I have already given my reasons, that 
the three tests of comparison with the traffic of other modes, the com- 
parison of the freight rates—whether or not the rates are lower than 
necessary to meet competition, is an important test, it prevents rates 
from degenerating down to rockbottom level and shifting the trans- 
portation burden to their own commodities. 

The Commission has used that test from time to time. 

The undue burden on other traffic is a very important test, related to 
the one I have just mentioned. 

The conformity with the national transportation policy is an im- 
portant test. 

The value of the commodity and of the service has been one of the 
basic tests in ratemaking employed by the Commission and I consider 
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it still important despite the fact that, as Mr. Ott pointed out yesterday, 
there has been some lessening of that factor in recent years as private 
carriage for example, has developed, but, nevertheless, it is still a very 
important factor. 

Looking back on them, I would say that your cost of service, the 
preventing of an undue burden on other traffic, value of the commodity 
and of the service, are three of the top tests. 

Then I have not mentioned disruption of the rate structure. These 
things are all sort of interrelated. 

I think that is something that the Commission must at all times watch 
to prevent these marketing dislocations that I referred to a few mo- 
ments ago. 

Mr. Fryntr. How does the spread ratio between value of the com- 
modity transported, and the cost of transportation compare as between 
motor carriers and rails? Is it sybstantially the same, or is the spread 
greater for one than the other? 

Mr. Prnxney. The spread is greater in the case of rails, I would 
say, because the rails handle—where there is no water competition— 
most of the very low-rated commodities. There are some ores, for 
example, that move right down at out-of-pocket cost. In some in- 
stances I think they move at below out-of-pocket costs. 

Mr. Fiynt. Is that where there is, or where there is not, water 
transportation ? 

Mr. Prnxney. Well, in that case on the low side it’ would be in either 
case. Sand and gravel, for example, a ton of sand and gravel can’t 
stand the same rate and cannot be expected to stand the same rate 
as a ton of finished steel. So you get quite a spread there. 

On the low side, competition, of course, would make a difference, 
whether on the high side. The movement of steel for example, where 
there is water transportation with rail, there the rates would be lower 
than where there is no competition. 

Mr. Fiynt. Let us get away from sand and gravel because that is 
not a commodity that can be economically transported over long dis- 
tances with motor carriers. Let us get a comparison of two that can 
be carried by either rail or motor carriers. 

Let us say the spread between the value of unfinished steel and the 
manufactured finished product, say electrical appliances. Would 
the spread between the ratio of freight, between the value and the 
shipping charges, be more or less in rail as compared with motor trans- 
portation ? 

Mr. Prnxney. May I ask Mr. Freund on that point? Iam not sure 
of the answer on that. 

Mr. Freunp. Of course, you generally have a spread between your 
manufactured products and your so-called raw products. Take, for 
example, the one you gave on unfinished steel and the product manu- 
factured from the steel. 

Speaking from a classification standpoint, and that is considered the 
bible for both the railroads and for the motor carriers, that in other 
words is the highest basis—in that classification your unfinished steel 
will generally run about 35 percent of first class. 

Your finished product may run 75 percent, depending on the type 
of finished product you have. 

Mr. Fiynt. Will that be substantially the same on both modes? 
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Mr. Frevunp. Substantially it might be the same. There might be 
a greater spread on the rails because they go below 35 in their classifica- 
tion. 

Now, when you come to whether this is competition and you have this 
intense competition between the rails and the motors, that gap will be 
closed considerably because of the competition by the establishment of 
(1) exception rates, or (2) commodity ratings to move the traffic where 
there is a large volume. 

Mr. Frynr. Thank you. 

The CuHatrman. Are there any further questions ? 

Mr. Younger? 

Mr. Youncer. I have one question that occurs to me. 

On the question of trucks and picking out a special commodity, is 
there any danger of a contract carrier coming in on a special com- 
modity which is not regulated and moving that commodity with the 
loss to both the rail and the common carrier ? 

Mr. Prnxney. Yes. Let me say that the contract carriers are regu- 
lated although their rates are not regulated in the same fashion as are 
the common carriers. 

There is that danger that the contract carriers can in some instances 
take traflic away from the common carriers, but generally speaking, 
the contract carrier is one who is performing a service that is not 
quite the same as that of the common carrier. 

It is more like substitution for private carriage. 

I think that private carriage is here to stay. We would like, of 
course, in the for-hire industry to see less of it and more of that traffic 
on the public vehicles, but we recognize it has a place in the picture, 
of course, and always will and the contract carrier stands between 
the private carrier and the common carrier and this theory at least 
occupies a place that is not destructive necessarily of common carriage. 

Of course, we have had a lot of trouble with the fact that we have a 
sort of gray area between the two types of carriage and there is a good 
bit of squabbling going on there. 

Mr. Youncer. Would you advocate more regulation in regard to 
the rates of the contract carriers? 

Mr. Pinkney. Mr. Younger, I represent both the contract and the 
common carriers in ATA and we have elected to let them give their 
individual views on that subject. 

I would prefer not to answer that question. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Rogers. Mr. Pinkney, I am sorry I was not here before. I was 
holding another hearing. There is one thing that has been disturb- 
ing me, the great controversies over the question of compensatory rates. 

‘What is, and what is not, compensatory? Would your group think 
the problem could be resolved if you determined the question of com- 
pensation or no compensation by using the same set of books as is used 
for income-tax purposes ? 

Mr. Prnxney. I just can’t quite relate that, sir, to the problem of 
what is a compensatory freight rate. I do not believe I get your ques- 
tion, Mr. Rogers. 

Mr. Rogers. It is not so much the rate; it is the question of the com- 
yensatory part of it. The fact is that in many instances two sets of 
Soiiie are employed, are they not? One on the question of what is com- 
pensatory insofar as operation is concerned, and the other in deter- 
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mining the income-tax liability of the concern as an overall propo- 
sition. 


Mr. Prnxney. I am not too familiar with that area. I couldn’t say 
whether that is a fact, or not, sir. 

Mr. Rogers. You mean about the two sets of books ? 

Mr. Pinkney. Thetwo sets of books. 

Mr. Rogers. If you know who could answer the question, please 
let me know. 

That isall I have, Mr. Chairman. 

The Cuarrman. Are there any further questions. 

Mr. Pinkney, do you believe that the Interstate Commerce Act 
should be so administered that the actions, of the regulatory agency 
would actually mean a division or dividing of traffic among the various 
modes of carriers ? 

Mr. Prnxney. No, sir; I do not believe the act should be either in- 
terpreted or written to provide that the Commission shall divide trattic 
between the different modes of transportation. 

The Cuarrman. In other words, you do not want the commission to 
tell the trucking industry what they can carry and what they 
carry ¢ 

Mr. Pinkney. No, sir; we don’t want them to do it and we don’t 
think they should do it. 

The CuarrmMan. From that point of view I was interested in 
statement on page 13: 


cannot 


your 


There is also the inference in the railroad argument that the ICC does not 
now permit the rails to reduce their rates in cases where other forms of trans- 
portation will be injured. 

It does not now permit the rails to reduce their rates in cases where 
other forms of transportation will be injured: 


This simply is not so 


Now, if that is a fact, what is all this shouting and argument over 
about the so-called three shall-nots ¢ 

Mr. Pinney. That is a very interesting question, Mr. Harris. I 
personally can ’t see what it could possibly be about other than an effort 
on the part of our rail friends to get a ratemaking advantage over their 
competitors through the use of this device 

The Cnarrman. If this statement of yours is true, as I have just 
quoted, then in what manner would there be any advantage if regula- 
tory agencies would require whatever mode of transportation to issue 
a tariff or rate that would be fully compensatory ? 

Mr. Prnxney. As I pointed out a while ago, Mr. Harris, certainly 
we think that rates should be fully compensatory. As a general thing 
there are bound to be some instances, however, where rates that don’t 
cover fully distributed costs will be permitted by the Commission and 
properly so, as in the case, for example, of the sand and gravel we 
mentioned a while ago. 

I do not think, sir, that you can legislatively draw a line to guide 
the Interstate Commerce Commission in fixing rates, or draw a line 
over which they cannot go in examining all of the seed of facts 
th: oe ‘upon the propriety of a given freight rate. 

The CHamman. Does not the Interstate Commerce Commission 
take into consideration the economic condition of another mode of 
transportation in establishing a rate ? 
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Mr, Pinkney. Yes, sir; at times I would say certainly they do. 

The Cuarrman. By what authority ? 

Mr. Pinkney. Well, let me go on, Mr. Harris, with my other state- 
ment. 

They consider along with many other factors that must be considered 
whether or not a particular rate, for example, is going to destroy 
another mode of transportation and they will step in to stop that, 
by authority of the national transportation policy which enjoins them 
to preserve the inherent advantage of each mode of tr ansportation 
and to prevent unfair and destructive competitive practices and to 
promote a sound transportation system in the United States. 

The Cuamman. Then that gets right to the point that I thought was 
going to develop, and that is an allegation that has been made here- 
tofore that the Interstate Commerce Commission, notwithstanding 
what they told Mr. Wolverton a few d: LYS ago, does consider the trans- 
port ition policy of 1940, and at times is influenced by that policy on 
its decisions on a given application pending before it. 

Mr. Pryxney. Yes, but I agree with the statement made by the 
Commissioner the other day, that he knew of no instances where they 
had leaned solely on the transportation policy in arriving at their 
decision. 

The Cuatrman. Where else in the act, then, is the Commission 
authorized to say to another mode of transportation, and I am trying 
to get information here, where else in the act is there any statement 
or authorization at all that requires the Commission to require a 
higher rate toa given mode of transportation because it would econom- 
ically affect another mode of tr ansportation ¢ 

Mr. Pinkney. We will find it in a number of places, I think. You 
will find the authority for the C ee to do what it has done, 
I think you will find it in section 1, of course, for reasonable rates, 
the sections having to do with a rence and prejudice, in 15 (a), the 
rule of ratemaking, which is virtually the same in each part of the act. 

The Cuatrman. The rulemaking is 15 (a) on page 61 in the Inter- 
state Commerce Act. 

Will you point out any language in those two paragraphs? I would 
like to have it. 

Mr. Pinkney (reading) : 


In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall give due consideration, among other factors, to the effect of rates 
on movement of traffic by the carrier or carriers for which the rates are pre- 
scribed, to the need and public interest in adequate and efficient railways trans- 
portation service at the lowest cost commensurate with the furnishing of such 
service and with the need of revenues to enable the carriers on an honest, eco- 
nomic and efficient manner to provide such services, 

Part 2, section 216 (11)- 

The CHarrmMan. Be hike you turn to the other section, can you inter- 
pret any language or can you interpret this language as giving the 
authori ity to the Commission to require a rate that would insure the 
economic stability of another mode of transport: ition ? 

Mr. Prnxney. No, and the Commission, Mr. Harris, as in this 
Friendship case, did not step in there solely to protect some other 
mode of transportation. It stepped in there to insure that the rates 
were proper on the commodity carried, to insure that the people in 
that whole area were served and had a choice of transportation. 
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In one sense it can be said there was an allocation of traffic, but that 
was in effect what the Commission did and not the reason for it. 

The CHatrman. The Commission gave as the reason for it the full 
recognition of inherent advantages of each mode of transportation. 

Now, does inherent advantages mean, and so interpreted, to be 
equality of movement of traffic? Is that what inherent advantage 
means ? 

I thought inherent advantage meant that a particular mode, the 
trucks as an instance, can provide an advantage over the movement of 
certain traffic over water carriers or railroads ? 

Mr. Prnxney. For example, speed. 

The Cuatrman. If that be true, then that mode of transportation, 
the way I see it—and if I am wrong I want to be corrected—that mode 
of transportation should be protected and preserved in order to pro- 
vide this inherent advantage for the truckers that it has over others to 
give this particular service. 

Now, am I wrong about that ? 

Mr. Prnxney. Well, let me put it this way: that what the Commis- 
sion did in the Friendship case there was to preserve for the people 
down in that area served availability of motor carrier service with its 
flexibility and its added speed and preserve the insurance of service of 
some kind of those points not served by rails, thereby preserving for 
that area the advantages of having the different types of transportation 
each with its own inherent adv antages. 

The Cuatmman. In other words, if the railroads in that particular 
instance could serve point B, as an example, a half cent under the 
movement by truck, and if the railroad got authority to serve point B, 
it would reduce that movement to such an extent that the truckers 
could not meet it and, therefore, point A which would have to depend 
on the truck movement, would have to pay more to the trucks to carry 
the commodity to point A, and, therefore, the people who live in the 
area of point B would have to then pay this one-half cent higher rate 
to assure the people in point A that they could obtain service. 

Now, is that a fair statement ? 

Mr. Prnxney. I believe it is, Mr. Harris, if I followed you cor- 
rectly. 

The Carman. In other words, then, the transportation policy of 
1940 and the Interstate Commerce Act is then being administered, ac- 
cording to this theory whereby if one community is in a more favored 
area for reduced rates, the people in that area are entitled to that 
rate on a sound basis, economic basis, fully compensatory to the trans- 
portation company, that they are going to have to pay a higher rate 
because to obtain this sound economic rate some community over on 
the other side is going to have to pay a higher rate or not get it at all. 

Now, do you inter pret the Transportation Act as an intent by Con- 
gress to be administered in that way? 

Mr. Pinney. I don’t think it works out quite that way, Mr. Harris. 
There are elements of that in it. I think there are elements of that 
possibly in this Friendship case. 

The Cuatrman. That is the way I sort of look at this thing. 

Now, we hear so much about the Transportation Act of 1940, what a 
fine, outstanding job it is, with the advice of great men like Joe East- 
man you refer to, and others, including Dr. Splawn, one of the all-time 
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greats in my opinion, to go with either of the other Commissioners 
you mentioned, or any of the other Commissioners we have had, who 
did understand the transportation problems of this country and the 
extent of it as much as any other man. 

I just cannot see from the way the Commission has interpreted the 
transportation policy and moved in on it and the way it has admin- 
istered the act, I cannot see anything else but that there is a conflict 
between and within the Transportation Act itself. 

I know you are going to maintain, and appropriately so, and your 
board should take some action if you don’t uphold the viewpoint of 
your organization. 

The same thing is true in the railroad industry, the airline industry, 
and the water industry. 

Our responsibility is to try to help all the modes of transportation 
because it is important service to all the people of the country. 

If I understand what it means, “preserve the inherent advantage,” 
that means one thing. 

In other words, this trucking industry has to be preserved because 
it has an advantage, a service that has an advantage to the people 
over what some other mode can provide. 


To promote safety, adequate and efficient service, and foster sound and eco- 
nomic conditions in transportation among the surface carriers. 


I certainly can understand what that is. 


To encourage the establishment and maintenance of reasonable charges for 
transportation services— 


and a very fine statement of policy— 


without unjust discrimination, undue preferences or advantages, or unfair or 
destructive competitive practices. 

Now, here you have an industry, in one statement you are assured 
that the advantages that that industry can give are preserved. In the 
very same paragraph you have, “to prevent unfair and destructive 
practices.” 

What does that mean? Does that mean within each other, or is it 
interpreted to mean between modes? 

If it is, how are you going to keep that and then preserve the ad- 
vantages that that mode can provide without in some instances having 
destructive competitive practices? It just seems to me that there is 
conflict there. 

That is the reason, as you have heard me say here before, that I 
think the transportation policy ought to have another look in view 
of what has happened in the last 15 to 17 years in this entire, very 
competitive industry and as it affects the people of the United States. 

I think it is important. I am going to make this one statement 
and then we have to go to the House, because we have an important 
resolution over there; we have to recognize that this transportation 
policy is directed to the preservation of our transportation system; 
that 1s, parts 1, 2, 3, 4, if carried out, are directed to a sound transpor- 
tation program. 

Railroads, trucks, waterways, are all important, the service has to 
be provided because of public demand. 

But I do not interpret that to mean that it was intended for this 
to be so administered to the benefit of a particular mode of transpor- 
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tation or all modes of transportation without considering the stake 
that the general public has in it. 

After all, you have all forms existing because of service to the gen- 
eral public and that is the people, I should think sometime we over- 
look that fact in our desire to work out something on a fair basis be- 
tween these modes of transportation as competitive : as they are. Some- 
times we forget about the fact that what we are doing here reflects 
on the service to the public. 

Now, I have been thinking pretty strongly about that fact. It is 
as Mr. Staggers said yesterday, certainly you cannot go back to the 
days of 1890 and 1880 and prior to that time where we had destructive 
practices that would prevent people from obtaining the services. That 
is the reason I asked that question sometime ago as to the effect of 
this Friendship case that brought on the Interstate Commerce Act 
as you know as wellas I. 

So it seems to me in our deep desire to do justice and equity to vari- 
ous modes of transportation, we should be careful not to overlook 
the very purpose of our transportation policy and that is the benefit 
to the general public. 

Now, I do not think you would disagree with that statement at all. 

Mr. Pinkney. I certainly would not, and I think that is exactly what 
the Interstate Commerce Commission is doing. 

Finally, may I point out again to Mr. Arpaia’s statement in which 
he pointed out that 12 out of these millions of rate changes during the 
past year were suspended by the Commission. 

In other words, in my opinion, the Interstate Commerce Commis- 
sion is endeavoring to the best of its ability to recognize the public 
interest. 

We believe that the present law that you have gives them the latitude 
and the ability to get at the facts needed to protect the public interest 
and by and large that is their aim and that is what they are accom- 
plishing. 

Mr. Sraaccers. I believe that the act was first created to protect the 
public interest; is that not right? 

Mr. Pinney. Yes, it was put in to protect the public interest and 
the specific evil at that time was discrimination and prejudice be- 
tween shipper and communities brought on by rather heavy competi- 
tion between railroads. ‘That is what started it. 

The CHarrman. I know some will not agree with that, but I believe 
if you read the history that is right. 

The sole purpose of the commission is to protect the public interest. 

Mr. Prnxney. It is to protect the public interest. 

A new element entered into the act, I think, in 1920, when for the 
first time they charged that in protecting the public interest the idea 
of promoting sound transportation systems comes into being. 

In other words, the ‘y were given an additional job then of promoting 
a sound transportation system. 

The Cuatrman. Would that not be in the public interest ? 

Mr. Prnxney. Definitely. 

The Cuairman. If we ever make a discrimination and get down to 
where we have one mode of transportation again, we will not be a 

strong country; is that right? 
’ Mr. Prvxney. That is correct. We need all the transportation we 
have. 
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The Cuarrman. The committee will adjourn until 2:30. We are 
going to finish these hearings today, if we have to stay tonight with 
you. 

We have only so much time that we can devote to any particular 
problem. 

Someone posed the question recently why was [in a hurry. I am 
pot ina hurry. [ can stay here just as long as you want to tonight. 
We have many other bills in these other categories here, as well as 
other bills affecting other jurisdictions before ‘this committee. 

The committee will adjourn now until 2: 30. 

(Thereupon, at 12:10 p. m., the committee was recessed, to recon- 
vene at 2: 30 p.m., same day.) 


AFTERNOON SESSION 


The hearing was resumed at 2:30 p. m., pursuant to the recess. 

The Cuarrman. The committee will come to order. 

The next witness we have will be Mr. W. J. Burns, the managing 
director of the Munitions Carriers Conference. 

Mr. Burns, you may proceed. 


STATEMENT OF W. J. BURNS, MANAGING DIRECTOR, MUNITIONS 
CARRIERS CONFERENCE, INC., WASHINGTON, D. C. 


Mr. Burns. Thank you, sir. 

My name is William J. Burns. Iam managing director and secre- 
tary of the Munitions Carriers Conference, Inc., of the American 
Trucking Associations, Inc., with offices at 1424 16th Street NW.., 


Washington 6, D. C. The conference is a national organization in- 
cluding in its membership motor carriers transporting more than 80 
percent of the ammunition and explosive shipped by truck for the 
military establishments of the Federal Government. My transporta- 
tion experience has spanned a period of approximately 17 years in in- 
dustrial traflic, Government transportation, and commercial motor 
carrier organizations, both in this country and abroad. I have writ- 
ten several articles on transportation and presently teach the subject 
at American University. Prior to becoming the first managing direc- 
tor of the conference, [ was associated for 3 years with the Military 
Traffic Service (now the Office of Transportation and Petroleum 
Logistics), Office of the Secretary of Defense. I appear here today 
for the Munitions Carriers Conference, Inc., and for and on behalf of 
the American Trucking Associations, Inc., in support of H. R. 3233. 

Mr. Chairman, I would like to make this statement, which is not 
included in my written statement here. 

As Commissioner Freas said on Tuesday, Mr. Chairman, the finality 
of contracts proposal is not dependent on the enactment of a bill to 
repeal the free or reduced rate provisions. We support this thinking. 
If your committee deemed it wise to report out favorably the free or 
reduced rate provisions, we would suggest, Mr. Chairman, that para- 
graphs (a) and (b) of H. R. 3233 be made the subject of a clean bill. 

Now, in deference to your admonition to keep testimony as short as 
possible, I do not plan to read this whole statement, but I would like, 
with your permission, Mr, © hairman, to highlight some of the more 
important aspects of the section 22 provision. 
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The Cuarrman. You may do so. And you may have your entire 
statement included in the record. 

Mr. Burns. Thank you, sir. 

During the 84th session of Congress, in hearings before this sub- 
committee on H. R. 525, I attached to my statement a comprehensive 
study on the history of section 22. This study represents, to the best 
of my knowledge, the most exhaustive analysis of the background and 
intent of section 22 on record. Although it seems to me to be im- 
portant in considering a bill to repeal the “free or reduced rate” pro- 
visions of section 22 to know something about the legislative history 
of the section, I am also aware of the need to conserve time during 
these hearings. I would like, then, with your permission, Mr. Chair- 
man, to only highlight the contents of my study. The complete 
study, however, is contained in my testimony given before this sub- 
committee during the last session of Congress. 

When section 22 was included in the Act to Regulate Commerce of 
1887 (now the Interstate Commerce Act), the Congress never envis- 
aged the type of ratemaking practices that are now being practiced. 

The origin of the “rate concession to the Government philosophy” 
may be traced to the early land grants and grant-in-aid to the States. 
Some of these early acts and arrangements contained provisions where- 
by, in exchange for the grants of land and other aid, the carriers were 
to allow property belonging to the United States of America or persons 
in its service to be transported free from any toll or charge. 

During the period 1850-71 the Federal and State governments both 
granted large acreages of land to the railroads to aid in railroad con- 
struction. These land donations, commonly known as the land-grant 
acts, continued to promote rate concessions to the Government but 
varied as to the magnitude of these concessions. 

The acts, for example, contained such phrases as “free from toll or 
other charge”; “subject to such regulations as Congress may impose 
restricting the charge for such governmental transportation”; “the 
same shall be transported over said road, at the cost, charge, and ex- 
pense of the corporation or company owning or operating the same”; 
and “free from all cost or charge therefor to the Government.” 

The wording “free or at reduced rates,” which is now contained in 
section 22, seems to have first appeared in a bill to regulate commerce 
introduced by Congressman Reagan of Texas in 1877. Reagan’s bill 
passed the House in 1878 but died in the Senate. 

The beginning of the final stage in the evolution of section 22 arrived 
in December 1884 when the House passed Reagan’s bill, H. R. 5461. 
About the same time the Senate was considering a similar bill by 
Senator Cullom of Illinois, and when the Reagan bill came up from 
the House the Cullom bill was passed by the Senate as a substitute 
for it on January 30, 1885. The differences in the two bills basically 
revolved around the long- and short-haul provision, an antipooling 
clause, and enforcement procedures. It should be noted, however, that 
differences in wording existed with relation to the transportation of 
Government freight at reduced rates. Since the land-grant acts had 
placed reduced rates to the Government on a fait accompli basis, the 
differences in the two bills turned on wording which would make the 
reduced rates to the Government lawful in an act which was otherwise 
designed to prevent the very thing reduced rates to the Government 
imply—discrimination. 
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The Reagan bill provided “that nothing herein shall apply to prop- 
erty carried for the United States at lower rates of freight and charges 
than for the general public,” while the Cullom bill stated “that noth- 
ing shall apply to the carriage, storage, or handling of property free 
or at reduced rates for the United States, State, or municipal govern- 
ments.” 

Early in 1887 a committee of conferees reported a bill which was 
passed by the Senate on January 14 and by the House on January 21, 
1887. ‘This bill, which was a compromise insofar as the free trans- 
portation provisions of the Reagan and Cullom bills were concerned, 
was signed by President Cleveland on February 4, 1887, and became 
the Act to Regulate Commerce. Thus, section 22 was born. 

Section 22, then, was intended only to provide a lawful method of 
extending the rate concessions which had been given to the Govern- 
ment by the land-grant railroads for many years prior to the inception 
of the Interstate Commerce Act, and which were destined to continue 
through the land-grant acts for many years subsequent to the passage 
of the act. 

From 1887 to 1946 the Government moved much of its traffic under 
the land grant rate concessions, and as was pointed out by Mr. Earl 
B. Smith, Director of Transportation and Petroleum Logistics for 
the Department of Defense, in his testimony before your subcommittee 
in connection with hearings on H. R. 525, 

It was not until the repeal of the land grant rate concessions to the military 
on October 1, 1946, that section 22 came into full use. 

With the repeal of the land grant acts in 1946, much of the early 
Government rate concession philosophy was vitiated. The foundation 
on which section 22 rested was removed. Certainly, the Congress never 
foresaw the growth of our Military Establishment from the 27,791 men 
we had in the Army in 1887 to the 3 million we have in our Armed 
Forces today. So far as my research shows, there was never contem- 
plated a situation where the Government as the largest single shipper 
in the United States could without reference to land grants encourage 
and receive lower rates than are available to commercial shippers as 
a habitual practice. It was never envisaged that section 22 should be 
used as a cover for destructive ratemaking practices. 

Part III. Why should the free or reduced rate provisions of section 
22 be repealed ? 

The very foundation of our American way of life rests on equality. 
As Mr. Lincoln said, “Ours is a government of the people, by the peo- 
ple, and for the people.” Discrimination, we tell the world, has no 
place in our way of life. President Eisenhower, himself, in his veto 
message appended to S. 906, during the 83d session of Congress, indi- 
cated that he saw “no reasons why the Government should not be sub- 
ject to the same limitations on retroactive review of its freight charges 
as the commercial shipper.” The late Joseph B. Eastman, considered 
by many as one of our country’s foremost transportation minds, stated 
when testifying in 1942 in support of repeal of the land grant rate 
concessions to the Government : 

* * * Tt seems to me that the Government ought to pay the same rates for 
carriage of traffic as are paid by its own citizens, who really make up the 
Government. * * * 
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That discrimination does take place, however, under section 22 of 


the Interstate Commerce Act is much in evidence. Government ship- 
ping agencies feel constrained to seek and accept the lowest rate they 

can get. They feel they are not bound by the same limitations that 
apply to commercial shippers. They feel that they do not have to 
adhere to the provisions of the National Transportation Policy of 
the Congress. They feel that the constitutional rights of due proc- 
ess and redress of grievances should not = sssarily be applic bite to 
Government shipments. Yet, ironically, Government shipping agen- 
cies would be the first to admit that they cannot control the downward 
spiral of rates which they have requested or which are tendered volun- 
tarily to them by carriers under section 22. They would be the first 
to admit that they cannot prevent carriers from destroying themselves 
through destructive rate cutting. Yet, while these admittedly uncon- 
trolled, destructive section 22 practices can only be corrected through 
legislation, Government shipping agencies strongly resist any attempts 
at correction. 

Part 1V. Who favors section 22 modification / 

If selfish interests were supporting the passage of H. R. 3283 or if 
the free or reduced rate provisions of section 22 were economically 
sound, your subcommittee, Mr. Chairman, would have reason to be 
skeptical concerning the wisdom of favorably reporting out the bill 
being considered here. The provisions of this bill, however, which 
would repeal that portion of section 22 which allows free or reduced 
rate privileges to Government shipping agencies is substantially the 
same as the provisions of H. R. 525, which your subcommittee, and sub- 
sequently the full committee, reported out favorably during the - 
session of Congress. The following organizations have indicated : 
desire to see the free or reduced rate provisions repealed. 

I won’t read those organizations, Mr. Chairman. Suffice it to say 
it represents a wholesome segment of our entire national economy. 

Those who support the repeal of the free or reduced rate provisions 
of section 22 are not confined solely to the transportation industry, nor 
are the Government shipping agencies of one mind concerning repeal. 
Mr. Kenneth L. Vore, former Director of the Military Traffic Service 
(now the Office of Transportation and Petroleum Logistics, Office, 
Secretary of Defense), stated, while he was still with the cvovernmelt 
before the Movers Conference of America in August 1953: 


I do not believe in having in existence a system that permits section 22 rates. 


Commissioner Richard F. Mitchell of the Interstate Commerce 
Commission also stated before the Movers Conference meeting Just 
mentioned: 

I am opposed to granting special rates to anyone, and that includes the 
Government. 

Herbert K. Hyde, former Commissioner of Transportation and 
Public Utilities, General Services Administration, said before your 
subcommittee during hearings on H. R. 525: 

I do not think that any government has the right to say to other shippers of 
America or to the American taxpayers or people who do shipping that our traffic, 
the government’s traffic should be moved at a smaller or lesser charge than that 
imposed upon comparable size. 

Now, Mr. Chairman, I would like to deviate here for 1 minute from 
my written statement to say this: 
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Mr. Hale expressed some surprise last week when he heard that the 
Association of American Railroads was opposed to the repeal of the 
free or reduced rate provisions. I would like to draw your attention, 
Mr. Chairman, to a little booklet that was put out in 1943, during the 
time when the land-grant rates were being heard before this very 
committee. That booklet was entitled “End Government Discrimi- 
nation Against and Among Shippers. Repeal the Land-Grant Rates.” 

Now, the land-grant rates, as the late Mr. Hinshaw said last year, 
is substantially the same in principle as what we are considering today 
in section 22. That booklet was published by the Association of 
American Railroads. 

On page &, I would like to quote a very interesting paragraph, which 
was extracted from Ex parte 192 and Ex parte MC-47, which was 
concurred in by most of the class I railroads of the United States, and 
I quote: 


The situation which has activated consideration by the Commission of the 
proposed rule governing the tendering of section 22 quotations by motor common 
earriers and the railroads is free competition among the common carriers for 
Government traffic without the safeguards established by the act for other types 
of traffic. This unfettered competition for such highly desirable freight has 
resulted in the revenues received by the carriers for Government traffic being 
below what they otherwise might be, and below corresponding revenues received 
from commercial shippers. That such a situation exists is evidenced by the fact 
that the Senate has recently admonished the Government agencies for utilizing 
their shipper strength to drive down rates, stating that such action does violence 
to the National Transportation Policy. 


Now, Mr. Chairman, that Senate admonition was in S. 2034, I be- 
lieve it was. As I say, that statement was concurred in by most of the 
class I railroads. 


The United States Court of Claims, within the past year, has made 
the following statement : 


It would seem unthinkable, in our opinion, that the Federal Government 
which is responsible for the enactment and enforcement of such regulatory 
statutes as the Interstate Commerce Act * * * and which endorses and en- 
courages similar regulatory acts on the part of the States in the exercise of 
the States’ powers in the same field, should not be bound by the same statutory 
limitations on its right of contracts as other shippers and users when it acts 
by contract in its nonsovereign capacity, as it did here as a shipper in intra- 
state commerce. 

I would like to call to your attention, Mr. Chairman, that the 
National Association of Railroad and Public Utililities Commission- 
ers, representing all of the public utilities commissions in the United 
States, supports the repeal of the free or reduced rate provisions. — 

Now, passing over to part V on page 9: What justification exists 
to warrant discrimination between commercial and Government 
shippers? What reasons can be cited for granting special privileges 
to Government shipping ager.cies? Are there any compelling reasons 
why the Interstate Commerce Commission is not presently equipped 
under the provisions of the Interstate Commerce Act to grant special 
consideration to Government agencies where security or national de- 
fense justifies such consideration ¢ 

Mr. Chairman, on pages 10 through 14 of my statement, I have at- 
tempted to call to the attent ion of this committee some of the answers to 
allocations made by Government shipping agencies ostensibly to 
substantiate their position that section 22 rates should be retained. 
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I won’t take the time to read those four pages, but I would like to 
summarize it in this fashion. 

Government rates may today be established expeditiously under 
present provisions of the Interstate Commerce Act, which is section 
6 (3), if the Government agencies so choose. This is exactly the 


manner in which commercial shippers secure expedited rate action 
where justified. 


Allegation that— 


Section 4 of the Interstate Commerce Act does not apply to inhibit the military 

departments using rates over circuitous routes more advantageous to departments 
for security and other purposes. 
As Commissioner Freas pointed out on Tuesday of last week, for the 
months of October, November, and December of 1956, a total of 431 
fourth section applications was filed with the Interstate Commerce 
Commission. Of this number 127, or 29.4 percent, sought relief over 
circuitous routes only. Only 5 of these were opposed, and only 7 
denied, of 431. 

It should be pointed out that the Government theory that rates, 
fares, charges, and rules and regulations are not subject to suspension 
by the ICC raises a question as to whether section 22 even today grants 
the Government the right to seek changed rules or regulations. Section 
22 refers only to rates. 

There is very little doubt that section 22 rates place a burden on com- 
mercial shippers. Section 22 rates are always reductions below estab- 
lished tariff rates, as the Interstate Commerce Commission has pointed 
out, and it is the commercial shipping public, you might even say the 
taxpayers in this room, who must in part pay for these reductions 
through Government shipping agencies. 

The Comptroller General of the United States has stated that the 
Interstate Commerce Commission and not Government shipping agen- 
cies is the body to judge the reasonableness or compensatory aspect of 
rates. 

He also made the following observation, and I quote from this state- 
ment of the Comptroller General’s: 


It is difficult to understand how shipping and procuring officers of the Gov- 
ernment not having available to them the detailed facts available to the regu- 
latory bodies or aduced at open hearings held by them, and not enjoying or- 
dinarily the broad perspective which those bodies acquire through their compre- 
hensive and continuing study of transportation facilities and economics, can be 
expected adequately to balance and apply the factors inherent in ratemaking or 
rate adjustment problems and give due consideration to the provisions of the 
act relative to the establishment of just and reasonable rates * * *” 


Mr. Chairman, I would like to skip over to page 14, then, of part V. 
Will the repeal of the free or reduced rate provisions incur additional 
expenses for Government agencies? Will it result in savings for the 
American taxpayer ? 

Does anyone really know whether the passage of a bill repealing 
the free or reduced rate provisions to Government shipping agencies 
would result in additional costs to government shipping agencies? 
Does it really make any difference as long as the provisions of section 
22 are inherently unsound and promote discrimination and destruc- 
tive rate practices ? 

During the last session of Congress, two top officials from the De- 
partment of Defense differed by more than $170 million in their esti- 
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mates of how much the repeal of the free or reduced rate provisions 
of section 22 would cost the Department of Defense. Mr. Earl B. 
Smith, representing the Department of Defense, stated in his supple- 
mentary statement, dated June 20, 1956, in connection with H. R. 525, 
that it would cost the military departments an additional $200 million 
for freight traffic. Yet, Secretary of the Army, Wilber M. Brucker, 
in a letter to Senator Warren G. Magnuson concerning 5S. 2114, a com- 

anion bill of H. R. 525, stated for and on behalf of the Department 
of Defense that repeal of section 22 would cost the military depart- 
ments $29 million for freight traffic. The difference in these two esti- 
mates amounted to $171 million. 

Now, during his hearing, Mr. Smith stated that that $200 million 
figure was not presented before this subcommittee during the last ses- 
sion of Congress, and he thought he had said it was closer to $130 
million. Yet when the question was asked of Mr. Smith how the De- 
partment of Defense would save, he estimated $128 million. 

Now, I ask the question, Mr. Chairman: What difference does it 
really make what it costs if section 22 is inherently unsound and does 
promote wasteful and destructive practices ? 

In my own supplemental statement last year, in response to a ques- 
tion from Congressman Dolliver, I estimated that repeal would cost 
the Department of Defense approximately $21 million, adding, how- 
ever, that much if not all of this figure could be decreased by the sav- 
ings in the enormous administrative costs the Department of Defense 
incurs in handling section 22 rates. 

I woud like to just deviate a second at that point, Mr. Chairman, to 
say this: There have been some differences of opinion here regarding 
the cost that would be incurred by Government shipping agencies 
should section 22 be repealed. It has generally been stated before 
this subecommitee that the Department of Defense would incur addi- 
tional costs based primarily on the fact that they would have to ship 
their traflic on existing class rates, rather than the section 22 rates 
that exist today. And that certainly, Mr. Chairman, is not a fair 
representation of the facts as they exist. Because the Department of 
Defense could very easily receive, just as commercial shippers do, 
commodity rates to replace the section 22 rates that cover a very large 
percentage of their traffic today. 

Now, Mr. Earl B. Smith stated that 36 percent of the Army’s 
traffic moved on section 22 traflic. The Army today moves about half 
of the total transportation cost incurred by all of the military depart- 
ments. So if we take 36 percent of half of their total transportation 
bill of $650 million, we can very easily arrive at a figure representing 
the total amount of traffic that 1s moved under section 22 by the Army, 
and it approximates $100 million. 

If we use that same percentage for the Departments of the Air 
Force, the Navy, and the United States Marine Corps, we can see 
that today about $200 million of the total Department of Defense 
transportation bill in freight traffic is moving under section 22, a 
rather sizable figure. And yet, during the past 3 years, that ques- 
tion has been asked repeatedly, and there was no evidence, to my 
knowledge, in the record, which until just recently indicated what per- 
—— of the Department of Defense traffic moved under section 
22 rates. 
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Now, at the bottom of page 15: Every section 22 quotation that is 
received by a Goverment agency results in a duplication of work in 
that the Government employee must check both the tariff and the 
quotation. Commercial traffic men need only check the tariff to de- 
termine the applicable rate. 

The repeal of the free or reduced-rate provisions would remove the 
enormous administrative burden now connected with handling section 
22 rates—there were 13,166 quotations received by the Department 
of Defense during the fiscal year 1955, I believe it was—and could 
conceivably reduce transportation costs for Government shipping 
agencies. For the sake of argument, however, if we assume that 
repeal would increase transportation costs to Government shipping 
agencies, does this in any way alter the fact that the free or reduced- 
rate provisions of section 22 contravene the spirit and intent of the 
national transportation policy of the Congress ? 

Now, Mr. Chairman, you mentioned the other day, or I believe you 
did, that you had received no facts for the record to indicate what 
abuses have taken place under section 22 of the Interstate Commerce 
Act. 

I would like to refer to just one shipment, of which there are many. 
On a shipment which recently took place between Dana, Ind., and 
Milan, Tenn., on February 15, 1956—this is on ammunition and ex- 
plosives—class A and class B explosives—the rate was $1.24 per 
hundred pounds, with a truckload minimum weight of 19,500 pounds. 
It was $1.10 a pound when the truckload minimum weight was 28,000 
pounds. 

\s a result of the railroad’s rather drastic reduction on classes A 
and B explosives, on April 10, 1956, just 2 months later, that rate was 
reduced to 90 cents, with a truckload minimum of 30,000 pounds and 
72 cents in excess—for that freight in excess of 30,000 pounds loaded 
in the same vehicle. 

On October 4, 1956, due to an additional reduction by the railroads, 
the rate was dropped to 70 cents per hundred pounds, with a minimum 
truckload of 30,000 pounds. 

On November 21—this is all the same year now—1956, the railroads 
amended their basic tender, reducing the rate to 60 cents per hundred 
pounds for the first 50,000 pounds and 48 cents per hundred for that 
portion of the weight loaded in excess of 50,000 pounds in the same 
rail car. 

Now, at this point the motor carriers were unable to meet that rate. 
It isa prime example of destructive rate-cutting, with no holds barred. 

[ would like to point out that that last rate reduction worked out to 
an average of about 54 cents per hundred pounds, representing a class 
rate of 2434 percent of the motor 28.300 scale of rates, class 30 rates, 
The lowest applicable class rate in that territory today for any com- 
modity moved by motorcar is class 35. 

So here we have a rate of 24 cents of first class on classes A and B 
explosives loaded in quantities of about 80,000 pounds per car. 

There are many examples like that, but I did want to call that one 
to your atfention. 

Mr. McGuire, speaking for the Association of American Railroads a 
few days ago, stated, and I quote: 

So far as this cutrate proposition is concerned, I think that it is a mistake, 
almost fantasy, that has arisen in certain people’s minds. 
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Now, Mr. Chairman and members of the committee, I would like to 
say that there is no fantasy about section 22. Rate cutting very 
definite ly exists, as most of the people who will appear before this sub- 
committee will testify. 

Mr. Earl Smith said last year, in his testimony before this com- 
mittee : 

It is certainly true that the present wording of section 22 contains the seeds 
for destructive rate wars. 


The Hoover Commission subcommittee stated : 


Regardless of intentions, the effect of the procedure in many departments is 
to foster destructive competitive practices. 

The provisions of section 22 which allow “free or at reduced rates 
to the Government” inherently invite rate abuses of the worst type. 
It allows discrimination as between commercial and military ship- 
ments to take place on the same commodity, between the same two 
points, and over the same route. It provokes distrust between carriers 
in different modes of transportation, as well as carriers within the same 
mode of transportation. It has an upsetting effect on the financial 
stability of carriers since the Government can and does seek over- 
charges from carriers many years after the movement has taken place. 
It permits rates to spiral downward unchecked. 

It promotes the substitution of judgment on the part of Govern- 
ment traffic management agencies in matters relating to the reasonable- 
ness of rates for that of the Commission. It i imposes a burden on com- 
mercial shippers who must necessarily pay higher rates to offset the 
effects of unrestrained rate reductions to the Government. It pro- 
motes discrepancies in matters relating to the handling of rates on the 
part of Government agencies. And it places an enormous administra- 
tive burden on the Government transportation agencies. 

The Presidential Advisory Committee on Transport Policy and 
Organization recognized the evils of section 22 when they said in their 
report: 


The use by carriers of that portion of section 22 of the Interstate Commerce 
Act granting free or reduced rate transportation to Government traffic has given 
rise to abuses and evils which are not in the public interest. 

The statement was given substance by Mr. Earl B. Smith, in his 
supplementary statement filed during the hearings on H. R. 525, when 
he said: 

It is certainly true that the present wording of section 22 contains the seeds 

for destructive rate wars * * *. 

The evils just cited would be removed by repeal of the free or re- 
duced-rate provisions of section 22. 


EXAMPLES OF SECTION 22 ABUSES 


Members of the conference I represent have been transporting ex- 
plosives for many years—some since 1920. Because of the inherently 
hazardous nature of this commodity, the rate has been jus stifiably 
higher than other commodities moving freely in commerce a cone ‘lusion 
reached by the Interstate Commerce Commission in the War Materials 
Reparation cases. With the rate, then, at a reasonable and stable level, 
the emphasis in competition was placed on service, and the motor 

carriers of munitions more than held their own. 
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In October of 1955, however, the railroads in Official territory just 
prior to their asking the Commission for a 7 percent increase in freight 
rates for commercial shippers slashed the rate of section 22 movements 
of ammunition and explosives. These reductions were soon duplicated 
by the southern and western railroads. I would like now to cite just a 
few examples of what happened. 

(a) On movements of ammunition and explosives between Indiana 
Arsenal, Charlestown, Ind. and Milan Arsenal, Milan, Tenn., the rate 
on April 4, 1956, was $1.74 per hundredweight. By November 28, 1956, 
through the medium of section 22, this rate has deteriorated to 73 cents 
per hundredweight, a reduction of 58 percent. 

(6) On movements of ammunition and explosives between Dana, 
Ind. and Milan, Tenn., the rate on February 15, 1956, was $1.10 per 
hundredweight. By November 21, 1956, this rate had been slashed 
to 60 cents per hundredweight, a reduction of 45 percent. 

(c) On movements of ammunition and explosives from Volunteer 
Ordnance, Chattanooga, Tenn. to Louisiana Ordnance Plant, Doyline, 
La., the rate before April 1, 1956, was $2.45 per hundredweight. 
After April 1, 1956, this rate had been slashed to $1.46 per hundred- 
weight, a reduction of 40 percent. 

(d) On movements of ammunition and explosives from Ravenna 
Arsenal, Atlas, Ohio to Milan Arsenal, Milan, Tenn., the rate on 
March 27, 1956, was $2.07 per hundredweight. By October 30, 1956, 
this rate had been cut to $1.20 per hundredweight, a reduction of 42 
percent. 

(e) On movements of ammunition and explosives from Holston 
Ordnance Works, Kingsport, Tenn. to Louisiana Ordnance Plant, 
Doyline, La., the rate before April 1, 1956, was $3.25 per hundred- 
weight. After April 1, 1956, this rate was dropped to $1.50 per 
hundredweight, a reduction of 54 percent. 

(f) On movements of ammunition and explosives from Naval Ord- 
nance Plant, Macon, Ga., to NAD, Hastings, Nebr., the rate before 
April 1, 1956, was $3.71 per hundredweight. After April 1, 1956, this 
rate had been slashed to $1.94 per hundredweight, a reduction of 48 
percent. 

(7) On movements of ammunition and explosives from Redstone 
Arsenal, Huntsville, Ala. to NAD, McAlester, Okla., the rate before 
April 1, 1956, was $2.69 per hundredweight. After April 1, 1956, this 
rate was lowered to $1.26 per hundredweight, a reduction of 53 percent. 


DEPARTMENT OF DEFENSE TESTIMONY 


One of the questions which has evinced considerable interest before 
this subcommittee, Mr. Chairman, is how much the repeal of the free 
or reduced rate provisions of section 22 would cost the Government. 
Since we, as taxpayers, must pay these bills, however, it might have 
been more appropriately asked how much would it cost the taxpayer? 

It would appear from testimony given by Department of Defense 
witnesses over a 2-year period, that the answer to this question is not 
actually known. In part VI of my statement, I have referred to the 
statement made by Mr. Earl B. Smith in June of last year before 
this subcommittee wherein he estimated it would cost the military 
departments an additional $200 million for freight traffic. I also 
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mentioned that at approximately the same time Secretary of the Army 
Wilber M. Brucker, in answering the same question for ‘and on behalf 
of the Department of Defense, estimated it would cost $29 million. 
On Wednesday of this week, Mr. Earl B. Smith, estimated it would 
now cost $128 million per year. There is a difference of $171 million 
in the extremes of these estimates. 

If, however, as Mr. Smith agreed, the public must pay higher rates 
to offset these so-called savings to the military, and if as Mr. 
Smith said, too, section 22 “contains the seeds for destructive rate 
wars * * *,” is there any real justification for retention of the free 
or reduced-rate provisions? 

The Department of Defense witness on Wednesday chose to place 
in this record a Department of Defense reply to a verified statement 
the Munitions Carriers Conference filed in the Ex Parte 206 proceed- 
ing—a matter, incidentally, still pending before the Interstate Com- 
merce Commission. 

I suppose, Mr. Chairman, that I would be justified to place in this 
record our statement to which the Department of Defense replied. 
But I have no desire to fill the record with extraneous data. Suffice 
it to say that the figures contained in appendix A of the Department 
of Defense reply to our verified statement, in no way justify the con- 
tention that section 22 rates are higher than the commodity rates 
shown therein. Rather, the converse is true. 

In all but 10 of the 187 movements contained in appendix A of the 
Department of Defense reply, section 22 rates were lower than the 
commodity rates shown therein. Furthermore, if identical weights 
had been used instead of the unrealistic figures shown by the Depart- 
ment of Defense, all but 10 of the 187 movements shown would have 
returned less revenue to the carriers under section 22. In other words, 
as the Commission has pointed out on several occasions, 

Section 22 quotations are always reductions below established rates and pro- 
vide for lower freight charges to the Government than would otherwise be 
the case. 

With regard to the newly created Military Traffic Management 
Agency, to which Mr. Smith referred, it is our feeling, too, Mr. ‘Chair- 
man, that the Department of Defense is to be commended for the 
development of this new Agency. 

I had the pleasure of working for 3 years with the Military Traffic 
Service (now the Office of Transportation and Petroleum Logistics, 
headed by Mr. Earl B. Smith), and I know it has always been the 
desire of that Office to establish a single agency for traflic management 
for the military departments. 

We feel, too, that the Department of Defense is to be commended for 
the choice that has been made to head up the new Agency, Maj. Gen. 
E. C. R. Lasher. However, Mr. Chairman, it should be strongly em- 
phasized that the creation of this new Agency in no way changes or 
improves the existing situation with respect to section 22. Military 
personnel still feel that they are constrained to accept the lowest rate 
offered, and until this situation is resolved the seeds for destructive 
rate wars will not only exist but continue to sprout. The only proper 
cure to the ills inherent in section 22 is to remove the cause, repeal 
the free or reduced-rate provisions. 
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CONCLUDING 





REMARKS 


In summing up the remarks I have made with regard to section 22, 
[ can think of no better words to express the views of the conference 
[ represent than the following statement made by one of our great 
transportation minds, the late Joseph B. Eastman, in testifying in 
support of repeal of the land-grant rate concessions to the Govern- 
ment: 





* * * It seems to me that the Government ought to pay the same rates for 
carriage of traffic as are paid by its own citizens, who really make up the 
Government * * *. 

Mr. Chairman, on behalf of the members of the Munitions Carriers 
Conference, I respectfully urge that H. R. 3233 be favorably con- 
sidered by the members of this subcommittee, so that this important 
piece of constructive transportation legislation can be acted on favor- 
ably at this session of Congress. 

Now, turning to page 17, Mr. Chairman, I am getting very close 
to the end here now. I do not wish to read that part VIII. TI would 
like to skip over now to part IX, entitled “The Department of Defense 
Testimony.” One of the questions which has evinced considerable 
interest before this subcommittee, Mr. Chairman, is how much the 
repeal of the free or reduced-rate provisions of section 22 would cost 
the Government. Since we, as taxpayers, must pay these bills, how- 
ever, it might have been more appropriately asked: How much would 
it cost the taxpayer? It would appear from the testimony by the 
Department of Defense witnesses over a 2-year period that the answer 
to this question is not actually known. 

In part VI of my statement, I have referred to Mr. Smith’s comment, 
in June of last year, before this subcommittee, wherein he estimated 
that it would cost the military departments an additional $200 million 
for freight traffic. 

I also pointed out that Secret: iry of the Army Brucker, in testifying 
on the same bill, stated that it would cost only $29 million. And now, 
in Mr. Smith’s testimony last week, he stated it would cost $128 million. 
There is a difference of $171 million in the extremes of these two 
figures. 

If, however, as Mr. Smith agreed, the public must pay higher rates 
to offset these so-called savings to the military, and if, as Mr. Smith 
said too, section 22 contains the seeds for destructive rate wars, is 
there any real justification for retention of the free or reduced-rate 
provisions ? 

The Department of Defense witness on Wednesday chose to place in 
this record a Department of Defense reply to a verified statement the 
munitions conference filed in the Ex Parte 206 proceeding, a matter 
now pending before the Interstate Commerce Commission. I suppose, 
Mr. Chairman, that I would be justified to place in this record our 
statement to which the Department of Defense replied. I have no de- 
sire to fill the record with extraneous data. Suffice it to say that the 
figures contained in appendix A of the Department of Defense reply 
to our verified statement in no way justifies the contention that sec- 
tion 22 rates are higher than the commodity rates shown therein. 
Rather, the reverse is true. In all but 10 of the 187 movements con- 
tained in appendix A of the Department of Defense reply, section 
2% rates were lower than the commodity rates shown therein. 
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Furthermore, if identical weights had been used instead of the un- 
realistic figure shown by the Department of Defense, all but 10 of the 
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Now, in my concluding remarks, Mr. Chairman, I would like to 
t, say that in summing up the remarks I have made with regard to sec- 
d tion 22, I can think of no better words to express the views of the con- 
mn ference I represent than the following statement made by one of our 
ereat transportation minds, the late Joseph B. Eastman, in testifying 
ig in support of repeal of the land-grant rate concessions of the Govern- 
vy ment: 
ct It seems to me that the Government ought to pay the same rates for carriage 
0 of traffic as are paid by its own citizens, who really make up the Government. 
si Mr. Chairman, on behalf of the members of the Munitions Carriers 
h Conference and the American Trucking Association, Inc., I respect- 
a fully urge that H. R. 3233 be favorably considered by the members of 
te this subcommittee so that this important piece of constructive trans- 
portation legislation can be acted on favorably at this session of 
in Congress. a 
i The Cuairman. Thank you very much, Mr. Burns. 
ne his statement carries with it the appendixes you have here. You 
- would like that to go in the record, too 
a Mr. Burns. Yes, sir, I would. 
Pat The CHatrman. Very well. 
ad (The document referred to follows:) 
ly APPENDIx A 
C- 
n. TWENTY-TWO VIEWS ON THE SECTION 
n- 1. Presidential Advisory Committee on Transport Policy and Organization: 


“The use of that portion of section 22 * * * granting free or reduced rate trans- 
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portation to government traffic has given rise to abuses and evils which are not 
in the public interest.’ 

2. Former Director of the Military Traffic Service, Kenneth L. Vore: “I do not 
believe in having in existence a system that permits section 22 rates.” ? 

3. Commissioner Richard F. Mitchell: “I am opposed to granting special rates 
to anyone, and that includes the Government.” ® 

4. Former Commissioner James K. Knudson: “My interest in section 22 rates 
remains unabated, and may I express the hope that the second session of the 
83d Congress will provide the relief in this respect to which common carriers in 
this country are, in my opinion, entitled.” * 

5. The subcommittee report on transportation of the Hoover Task Force on 
page 99 of its report recommended that: “Section 22 of the Interstate Commerce 
Act be amended by eliminating the provisions which authorize the movement of 
yovernment passengers and property at free or reduced rates.” ° 

6. Transportation Association of America: Clearly the provision quoted im- 
mediately above (section 22) is contrary to the principles of transport regulation. 
The only solution is to have it repeated.° 

7. Gordon C. Locke, executive secretary, Committee for Pipe Line Companies: 
“TI favor outright repeal of that part of section 22 of the Interstate Commerce Act, 
which allows the carriage, storage, or handling of property free or at reduced 
rates for the United States, or municipal governments.” ‘ 

8. Jack Garrett Scott, general counsel, National Association of Motor Bus Op- 
erators: “In any event, if there is justification for reduced Government rates, we 
feel that the justification should be made to the Interstate Commerce Commis- 
sion and not pulled out of a hat.” ® 

9. J. P. Harrington, chairman, Freight Traffic Committee, New England terri- 
tory railroads: “Certainly, when traffic is taken away from the rail carriers 
because of some savings that can be made by the use of such a competing car- 
rier, we are forced to conclude that the Government has lost its long-range 
view and is giving over entirely to the short-range view and when we see this 
thing repeated we do think that the Government by accepting such bids is lead- 
ing into a field of cut rates and against any long-range transportation policy of 
value to this country.” ° 

10. Stuart G. Tipton, general counsel, Air Transport Association: “Based 
upon airline experience in selling transportation to the Government, it is clear 
that Government traffic managers are paying far too much attention to the im- 
mediate cost of a particular move and far too little attention to longer-range 
governmental economy and the requirements of the national transportation 
policy.” 

11. Harry S. Brown, chairman, Intercoastal Steamship Freight Association: 
“We do not believe that cut rates to the Government are fair to the transporta- 
tion industry or to commercial shippers. I will go further than that—it is my 
personal belief and I do not say this facetiously, that the United States Govern- 
ment should pay higher freight charges than commercial shippers.” ™ 

12. Frederick G. Freund, director of traffic department, American Trucking 
Associations, Inc.: “To summarize, section 22 of the Interstate Commerce Act 
is outdated when viewed in the light of present day conditions, as the horse 
and buggy is in present day traffic. The granting of cut rates to the Govern- 
ment in effect subsidizes the world’s largest shipper, encourages destructive prac- 
tices between and among the various methods of transportation and through 
the encouragement of destructive practices jeopardizes the financial stability 
of our transportation system.” * 


1 Report of the Presidential Advisory Committee on Transport Policy and Organization 
submitted to the President on July 12, 1954. 

2 Before the 1953 assembly of the Movers’ Conference of America as reported in the 
August 15, 1953, issue of In the Van, a publication of the movers’ conference. 

* Before the 1953 assembly of the Movers’ Conference of America as reported in the 
August 15, 1953, issue of In the Van, a publication of the movers’ conference. 

*In a letter sent to the 1953 assembly of the Movers’ Conference of America as reported 
in the August 15, 1953, issue of In the Van, a publication of the movers’ conference. 

5From p. 99 of the recommended report of the Hoover Task Force Subcommittee on 
Transportation, dated March 1955. 

¢P. 3 of information memorandum published by the Transportation Association of 
America entitled “‘Cut-Rate Government Transportation and Why Section 22 of the Inter- 
state Commerce Act Should Be Amended.” 

7 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 
5, 1954. 

8 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn. 

#1011 Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., Novem- 
ber 5, 1954. 
. . Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 

, 1954. 
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18. Herbert K. Hyde, Commissioner of Transportation and Public Utilities 
Service, General Services Administration: “I do not think that any government 
has the right to say to other shippers of America or to the American taxpayers or 
people who do shipping that our traffic, the Government’s traffic, should be moved 
at a smaller or lesser charge than that imposed upon others of comparable 
size.’ 

14. Warren B. Shepherd, general traffic manager, Aluminum Company of 
America: “The so-called law of the jungle is kept in abeyance as to private 
traflic but it is allowed to run rampant as to Government traffic.” “ 

15. Interstate Commerce Commission: “We recommend that section 22 be 
amended so as to make the provisions thereof permitting the performance of 
transportation services for Federal, State and municipal governments free or at 
reduced rates applicable only during the time of war, or threatened war, or 
other national emergency.” * 

16. National Council of Farmer Cooperatives: “The council supports legisla- 
tive revision of the Interstate Commerce Act to provide for the movement of 
governmental traffic on the basis of commercial rates, charges, rules and regula- 
tions, published in tariffs open to the public inspection (waiver of provisions 
where emergency or national security is involved).” * 

17. National Industrial Traffic League recommended that section 22 of the 
Act be amended to conform with the principles stated by Congress when it re- 
pealed provisions under which the Government could demand special reduced 
rates for traffic moving over land-grant railroads.” 

18. The Tennessee Products and Chemical Corp. and the Tennessee Consoli- 
dated Coal Co.: “A downward spiral of section 22 rates and charges is detri- 
mental to the country’s welfare and the public interest.” * 

19. Senate Appropriations Committee (S. Rept. 2034): “It has long been recog- 
nized that transportation charges may be unreasonable because of being too low, 
and any policy of bargaining for rates or playing one carrier off against another 
with the primary objective of getting the lowest possible transportation rate 
without regard to the consequences for the carrier is promotive of destructive 
competitive practices and fosters unsound economic conditions in transportation 
contrary to the national transportation policy * * *. Accordingly all Govern- 
ment agencies * * * are admonished to pay full heed to the national transporta- 
tion policy in their dealings with carriers.” ” 

20. Dr. John Frederick, head, department of business organization and pro- 
fessor of Transportation, University of Maryland: “I would also favor the 
repeal of section 22, which gives the Government special rates over the ordinary 
shipper.” ” 

21. Walter M. W. Splawn, former chairman, Legislative Committee, Inter- 
state Commerce Commission. “In the light of our experience, we believe the 
United States Government should pay the full tariff rates on property trans- 
ported for it, the same as any other shipper.” ™ 

22. Brief of the Railroads filed with the Interstate Commerce Commission in 
the matters of docket Ex parte No. 192 and docket Ex parte No. MC-47: The 
situation which has activated consideration by the Commission of the proposed 
rule governing the tendering of section 22 quotations by motor common carriers 
and the railroads is free competition among the common carriers for Government 
traffic without the safeguards established by the act for other types of traffic. 
This unfettered competition for such highly desirable freight has resulted in 
the revenues received by the carriers for Government traffic being below what 
they otherwise might be, and below corresponding revenues received from com- 
mercial shippers. That such a situation exists is evidenced by the fact that the 
Senate has recently admonished the Government agencies (referred to herein as 





13 From court transcript of testimony presented before the Subcommittee on Transporta- 
tion and Communications, Committee on Interstate and Foreign Commerce, in connection 
with H. R. 525, on April 26, 1956. 

1% Panel discussion on Are Cut Rates to Government Fair? Hartford, Conn., November 
5, 1954. 

1% 69th Annual Report of the ICC dated November 1, 1955, p. 126. 

16 P, 3 of memorandum published by Transportation Association of America on March 8, 
1956, entitled “Background Material on Section 22 of the ICC Act.” 

17 Transport Topics, November 30, 1953, p. 1. 

18 Sheet 23 of the proposed report of Examiner R. Edwin Brady on docket ex parte 
No. 192. 

1 Transport Topics, August 9, 1954, p. 1. 

2 From court transcript of testimony presented before the Subcommittee on Transporta- 
tion and Communication, Committee on Interstate and Foreign Commerce in connection 
with H. R. 525. on May 10, 1956. 

21 Letter to Hon. Edwin C. Johnson, U. 8S. Senate, dated March 28, 1952. 
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view No. 19) for utilizing their shipper strength to drive down rates, stating that 
such action does violence to the national transportation policy.” * 

The Cuatrman. Any questions? 

Thank you very much. 

I believe that concludes the witnesses for the truc ‘king industry and 
conference. 

You may come around, Mr. McBride. 

You are Robert J. McBride, executive director of the regular com- 
mon carrier conference of the American Trucking Associations ? 


STATEMENT OF ROBERT J. McBRIDE, EXECUTIVE DIRECTOR, 
REGULAR COMMON CARRIER CONFERENCE, AMERICAN TRUCK- 
ING ASSOCIATIONS, INC. 


Mr. McBripe. That is correct, sir. 

The CrHarrmMan. I believe that you have a statement here for Mr. 
J. D. Lawson. 

Mr. McBripe. Yes, we have that too. Mr. Chairman. I thought 
perhaps at the conclusion of my remarks I would request that that be 
made part of the record. 

The CHarrMan. Very well. 

Mr. McBrine. Mr. Chairman and gentlemen, it is a pleasure for me 
to meet with you on this occasion. This is the first time I have had 
this pleasure since the 81st or the 82d Congress, and so it is nice to be 
down here today. And I would like to observe, sir, that I am author- 
ized to state that the common carrier conference irregular route of 
ATA joins in this statement. 

My appearance here today is limited to H. R. 3774. This bill would 

‘arry out the intents and purposes set forth in the Interstate Com- 
merce Commission’s Legislative Recommendation No. 15. Simply 
stated the single purpose of this bill is merely to require motor con- 
tract carriers to file their “actual rates and charges” with the Inter- 
state Commerce Commission in the same manner and fashion required 
of common carriers by all modes of regulated transportation, including 
rail or highway, and we favor enactment of this bill. 

Our conference consists of common carriers of general commodities. 
Our members are those embraced within the term “common carrier by 
motor vehicle” as defined in section 203 (a) (14) of the Interstate Com- 
merce Act. They hold common carrier certificates issued by the Inter- 
state Commerce Commission and, of course, are subject to complete 
economic regulation by the Interstate Commerce Commission. 

All common carriers subject to regulation under the provisions of 
the Interstate Commerce Act are required to file, publish, and make 
available to the public, tariffs containing the actual rates and charges 
relating to each and every service rendered. This embraces, in addi- 
tion to the actual transportation charges, the specific rates and charges 
for every accessorial service they render. Any departures from pub- 
lished tariff provisions constitute unlawful practices. Strict adher- 
ence to the collection of these publicly known charges therefore is a 
must for common carriers. Changes can be made only on statutory 
notice. 


2 P. 20 of the brief of the railroads filed with the Interstate Commerce Commission in 
the matters of docket ex parte No. 192 and docket ex parte No. MC-47. 
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The act does not impose comparable requirements on contract car- 
riers; only the filing of schedules “containing the minimum rates or 
charges” is presently required. 

Holders of contract carrier permits select their clientele and enter 
into individual transportation contracts or agreements with such per- 
sons and file copies of the contracts with the Interstate Commerce Com- 
mission. ‘These contracts are not open for public inspection, conse- 
quently the agreed rates and charges contained in the contracts are 
not available to competitors of the ‘employing shipper or competitors 
of the contract carrier. 

The enactment of H. R. 3774 would merely require contract carriers 
to file their actual rates. The charges of all regulated carriers would 
then be public property. We do not think this can be termed prej- 
udicial to an industry the Congress has found necessary to place under 
regulation. 

It is generally recognized in transportation circles that common car- 
riage is the backbone of the Nation’s transportation system. Common 
carriers are placed at distinct competitive disadvantage when unable 
to determine whether the so-called “minimum rate” is the rate actually 
charged all <hippers for the same service. The whole idea of regula- 
tion of the t:ansportation industry and equality of treatment is frus- 
trated when contract carriers’ actual rates are permitted to be concealed 
while rates of competing common carriers are open to the public. 

The requirement relating to filing of contract carriers’ rates was 
modified in 1940, but the intent of the act has not been accomplished. 
A review of Commission decisions since that date indicates that the 
minimum rates and charges published in the minimum schedules are 
more in the nature of paper rates and are not truly representative of 
the rates actually collected. 

When discussing this matter the Commission has said : 

* * * A contract carrier’s minimum rates, unlike common-carrier rates, do not 
represent a stated price for which a shipper can demand service. The minimum 
rates of contract carriers are, in fact, not rates at all in the common carrier 
sense of the term. They are simply a floor for the charges actually to be 
made * * * 

Examination of minimum schedules on file with the Interstate Com- 
merce Commission show there are many instances where the most re- 

cent filings of some carriers date back 5 or even 8 years. With the 
well-known increase in trucking operating costs in general, main- 
tenance of such filings are unconvincing as to their accuracy. But 
nothing can be done about the situation. 

There are many shippers, particularly small manufacturers, to 
whom contract carrier service is not available. These shippers use 
public common carrier service by rail or highway. Not infrequently 
we are informed by such shippers that they find themselves at an ex- 
treme disadvantage, marketwise, because the transportation costs 
borne by their competitors are unascertainable. 

The hearings which this committee is presently conducting will, 
we believe, demonstrate the intense competition existing among the 
various regulated carriers. In order to afford equal opportunity to all 
types of carriers, it is essential that equality of treatment be estab- 
lished particularly in the matter of publicity of transportation charges. 

We do not believe that the purpose of this bill requiring motor 
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contract carriers to publish and file their actual rates would create 
any additional burden whatsoever upon such carriers. 

The common carrier industry advocates enactment of this bill. 

Now, Mr. Chairman, I would like to add a short note there: that in 
discussions with our contract carrier brethren, they have urged that 
special treatment might well be given to a contract carrier serving 
but one shipper; that is, a contract carrier having but a single con- 
tract. 

They suggest that an exception be provided permitting a contract 
carrier, so long as he serves but a single shipper, to file reasonable 
minimum rates and charges, unless the Commission, in any individual 
case, after hearing, finds it in the public interest to require the filing 
of the actual rates and charges. 

Our conferences see no objection to the inclusion of such an excep- 
tion. 

That completes my statement, sir. 

The Cuatrman. Thank you very much, Mr. McBride. 

Any questions? Mr Younger? Mr. Hale? 

We are very glad to have your statement, and you have permission 
to include Mr. Lawson’s statement if you so desire. 

Mr. McBriwz. We would like to have that so arranged, Mr. Chair- 
man, 

And the conference wants to thank you, gentlemen, for the oppor- 
tunity to appear before you. 

(The statement referred to is as follows :) 


STATEMENT BeErForE House INTERSTATE AND FOREIGN COMMERCE COMMITTEE 
SuprporTiInc House Britt H. R. 3374 


My name is J. D. Lawson. I am general manager of Middlewest Motor Freight 
Bureau of 2539 Broadway, Kansas City, Mo., a nonprofit corporation organized 
under the laws of the State of Missouri, as a research and trade association, the 
members of which, numbering approximately 1,300, are individuals, partnerships, 
and corporations engaged as motor common carriers in the transportation of 
property in interstate and foreign commerce. Part of our functions are to 
analyze the operating costs of our members; the traffic within the scope of our 
territory which is bounded on the east by Buffalo, N. Y., and Pittsburgh, Pa., 
on the south by the Ohio River, along the Mississippi River to the Gulf of 
Mexico; on the west by El Paso, Tex., and Denver, Colo., and on the north by 
the Canadian border; compare transportation rate structures of competing car- 
riers; develop and recommend rate structures for our members; defend such 
structures as may be adopted by our members, and so forth. In this activity, our 
organization, under my supervision, analyzes hundreds of freight rate tariffs 
of competitive carriers, including minimum rate schedules of motor contract 
carriers, each month. 

We support H. R. 3774 wherein it is proposed to amend section 218 (a) of the 
Interstate Commerce Act, as amended, to require contract carriers by motor 
vehicle to file with the Interstate Commerce Commission, and keep open for 
public inspection, schedules showing the actual rates and charges of such carriers 
instead of minimum rates and charges for their services. Our reasons for sup- 
porting the desired change in the law fit squarely into three general categories, 
namely (1) preservation of the national common carrier transportation system, 
(2) protection of a service-pricing plan by common carriers which would embrace 
to the greatest degree possible the principles of justness and reasonableness for 
all, and (3) fair and equitable treatment of ali modes of regulated transporta- 
tion, all of which, I respectfully submit, are in the interest of the public. 

A contract carrier is a semiprivate operator of motor vehicles. At the outset 
of Federal regulation of such carriers it was generally accepted that a contract 
carrier was one which performed a specialized type of service under conditions 
that did not readily lend themselves to adaptation by the common carrier systems. 
Probably the most precise representation of a contract carrier is the carrier that 
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provides a distribution service for the large chain store grocery companies from a 
warehouse to individual stores located at points throughout a large area 
embracing, in some instances, two or more States. 

Gradually, for one reason or another, the original conception of contract car- 
riage has eroded away until today we have many carriers operating under the 
guise while actually performing a service no different from that of common car- 
riage. They pick up shipments of the most lucrative quantities and move them 
through to destination. No unusual conditions are imposed upon them by the 
shipper nor are any specialized services required of them. The common carrier 
operates in exactly the same manner. But the so-called contract carrier has 
certain advantages over the common carrier under the Interstate Commerce Act. 
First, the contract carrier may and does choose his customers, swimming the lu- 
erative traffic from large shippers and, thusly, depriving the common carrier 
transportation system of business which it sorely needs for support. Secondly, the 
contract carrier operates his business under relative secrecy so far a his 
competitors are concerned. 

Section 218(a) of the Interstate Commerce Act requires contract carriers to 
file with the Commission schedules of minimum rates or charges actually main- 
tained and charged. Section 220 (a) authorizes the Commission to require the 
contract carrier to file with it a true copy of any contract the carrier may have 
with any person relating to traffic affected by part II of the act. These provi- 
sions seem to have been conceived as safeguards for the common earrier. But 
such safeguards were destroyed by providing further in the latter section that 
the Commission must not make publie the terms and conditions of any contract 
between a contract carrier and a shipper, except under certain conditions, the 
existence of which the Commission alone may determine, and such disclosure is 
further circumscribed by the proviso at the end of the section as to render it 
practically useless to the competitor. 

Therefore, it will be found that in the large portion of the country in which 
our association functions, a great number of so-called regulated contract carriers 
has developed and flourish, performing, for the most part, exactly the same kind 
of service as would be required of the common carrier, with little more regula- 
tion than applies to the private carrier in interstate and foreign commerce. 
Domiciled in the States of Missouri, Kansas, Nebraska, and Iowa alone, at the 
end of March 1956, according to the field office records of the commission, there 
were 196 contract carriers. At the same time our association, which represents 
practically all of the motor common carriers, had approximately 393 members 
domiciled in those States. In the States of Minnesota, North Dakota, South 
Dakota, and Wisconsin there were approximately 50 contract carriers and our 
membership numbered approximately 164. With such a disproportionate num- 
ber of carriers in the field allegedly performing specialized services for shippers 
of large quantities of merchandise, one’s mind is not taxed in visualizing the 
great amount of traffic that is lost to the carriers who operate as and are a part 
of the common carrier transportation system. 

Serious damage is done to the common carrier by concealment by the contract 
carrier of its actual rates and charges. It is true the contract carrier is required 
to file a schedule of rates and charges—but only the minimum rates and charges 
actually maintained and charged. Many contract carriers have on file a multi- 
plicity of schedules. They contain point-to-point rates, group-to-group rates, 
milage rates, and every other type that has ever come to man’s mind. Com- 
modities are grouped into such categories as foodstuffs; peanuts and peanut 
products; building materials; soap, soap powder, cleaning and washing com- 
pounds, lard substitute, vegetable oil shortening, and advertising matter and 
premiums used in connection with the sale of such commodities; merchandise 
sold in drugstores or used in the operation of the business; manufactured iron 
and steel articles, representative of which are the following (then follows a list 
of 69 general descriptions, ranging from anchors to Z’s) ; such commodities as 
are dealt in by mail order houses and department stores, the business of which 
is the sale of general merchandise; packing house products, which is understood 
to mean any products manufactured, processed, or merchandised, shipped, or re- 
ceived, also supplies used, by plants, branches, or other places of business, 
owned and/or operated by shipper (then follows a general list of 110 descrip- 
tions ranging from abrasives through antifreeze; belting; cellophane; cement: 
chemicals; cylinders; fasteners; felt; forms, dress fitting; glycerine; grind- 
Stones ; iron, steel and brass articles; ice cream freezers; machinery; minerals; 
office supplies; paints; printed matter; signs of all kinds; stationery and office 
Supplies ; sugar; sulfur; tin plate; trucks; woodenware; and zinc) ; equipment 
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and supplies used in a canning or pickle factory or condensary, and so forth, 
The long established principles of freight classification and packing require- 
ments are completely ignored. To make a comparison of such rates in an ordi- 
nary publication with the common carrier rates would require an untold num- 
ber of man-hours—*far too many, we have learned, to permit the filing of a peti- 
tion for suspension within the statutory period of 30 days. Even if such a 
comparison were made of one publication, in most instances it can be defeated 
by the respondent contract carrier through reference to another of its mini- 
mum schedules in which will be found a lower scale of rates and charges for 
the same service. Or it may contend that its actual rates named in the contract 
are higher and the protesting party is defeated. 

On the other hand, a minimum schedule may provide accessorial-service 
charges and allowances, such as for loading or unloading, which, when consid- 
ered with the line-haul rate, produce rates that appear to be reasonable per se. 
In the case of Crouch Bros. of St. Joseph, Mo., a loading and an unloading allow- 
ance was applicable only when reference was made to it in the contract between 
the carrier and the shipper. We are not permitted to examine the contract, so 
we could not know exactly what charges were being collected. That same e¢ar- 
rier had on file a contract with 1 meatpacker for the transportation of fresh 
meats and packinghouse products, at 62 cents per hundred pounds, from Kansas 
City and St. Joseph, Mo., to Chicago, Il, and a contract with another packer 
for the same service at 63 cents. When our association attempted to meet the 
published minimum rate of 62 cents, not including the allowance for loading or 
unloading, a motor common carrier, Wagner Freight Lines, also of St. Joseph, 
Mo., operating in the same general territory and closely associated with Crouch 
because the lines were owned by brothers, protested our rate which was then 
suspended by the Commission, presumably because it was lower than the 63 cents 
rate named in the higher of the 2 contracts. At the hearing in the resulting 
proceeding, Investigation and Suspension Docket No. M—7821, Mr. Ovid Crouch, 
president of Crouch Bros., Inc., stated that his company is not a common carrier 
and does not operate as a common carrier (R-71). However, at the time of this 
hearing, Crouch Bros., Ine. had pending before the Interstate Commerce Com- 
mission on application for authority to convert to common carriage. On cross- 
examination, Mr. Crouch admitted that representatives of certain meat packing 
companies had appeared in support of his company in the application proceeding 
and testified that if the conversion was granted by the Commission they expected 
to get exactly the same service from Crouch Bros., Inc., as they were getting from 
Crouch the contract carrier (R-79-80). This supports our contention that con- 
tract carriers, generally speaking, are performing services identical to those of 
common carriers, rather than the specialized services originally contemplated by 
the act. 

Ascertainment of the competitive rates and charges being assessed by contract 
carriers, virtually impossible in view of the fact that such carriers are required 
to publish minimum rates only rather than actual rates, is further complicated 
by the fact that contract carriers maintain duplicating and conflicting schedules. 
We recently petitioned the Interstate Commerce Commission to suspend certain 
reduced rates published by L. C. L. Transit Co., a contract carrier, in its schedule 
No. 205, MF-ICC No. 205. In reply to our petition, the carrier sumitted a 1- 
page letter stating there was no basis for suspension under the law since it al- 
ready maintained and charged lower rates on the same commodities, from and 
to the same points, in its schedule MF-ICC No. 204. Such a situation could not 
exist with respect to common-carrier rates, since common carriers are required 
by rule 4 (g) of the Commission’s tariff circular MF No. 3 to publish all rates 
on a single commodity, or a group of related commodities, applying between 
points in a given territory, in one tariff, a very good rule. The Commission re- 
quires all carriers to assign to tariffs or schedules filed with it an MF—-ICC num- 
ber, beginning with the No. 1, and running consecutively. Since the protested 
schedule of L. C. L. Transit Co., referred to above, bore MF—-ICC No. 205, it is 
apparent that this contract carrier has issued no less than 205 separate schedules 
of minimum rates. Since we are located some 1,200 miles from the Commission's 
tariff files in Washington, determination of how many, and which, of these 
schedules are currently effective involves considerable difficulty. The magni- 
tude of our task in attempting to keep abreast of this competitor, therefore, 
should be readily apparent. 

Determination of the prices actually charged by contract carriers for their 
services is further complicated by the fact that such prices often depend upon 
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factors regarding which information is not readily available to anyone other than 
the particular contract carrier. For example, Zuzich Truck Line, in item 55 of its 
schedule MF-ICC No. 14, provides that the minimum weight applicable in con- 
nection with its minimum truckload rates shall be 20,000 pounds when a single- 
axle truck is furnished, or when a tandem-axle truck is furnished at the carrier’s 
option. However, if a tandem-axle truck is furnished at request of the shipper, 
the minimum weight shall be 26,000 pounds. Pellham Transportation Co., Inc., 
has virtually the same provision in rule 2 of its schedule MF—-ICC No. 4, except 
that the minimum weight is 25,000 pounds when a tandem-axle truck is requested 
by the shipper. Since the contract carrier alone knows what it possesses in the 
way of motor vehicle equipment, or what equipment it can furnish a shipper at 
any given moment, it is impossible for common carrier competitors to determine 
the minimum weight applicable to a given shipment moving via one of these 
contract carriers. Rule 4 (d) of tariff circular MF No. 3 requires common 
motor carriers to state specifically the minimum quantities on which their rates 
apply. 

Another illustration of the depressing effect the hidden rates of a contract 
earrier can have upon those of common carriers involves Park Transportation 
Co. of St. Louis, Mo., a contract carrier of iron and steel articles from the St. 
Louis area to points in Arkansas, Iowa, Kansas, Missouri, and Oklahoma, and 
to Shreveport, La. Apparently this carrier had been permitted by its customers 
to increase its rates. Presumably the contracts were amended at intervals over 
a period of time, but no change was made in the minimum schedule. The 2 
documents reflected differences as high as 12 cents per hundred pounds. The 
information I have is that another contract carrier, Steel Transportation Co. be- 
came interested in the iron and steel traflic from St. Louis, apparently examined 
the minimum schedule of Park, and tendered at least to one of the shippers a 
contract naming the low rates in Park’s schedule. Of course, the shipper did not 
decline the new contract, so Park, threatened with the loss of all the traffic, re- 
duced its rates, which, in turn, adversely affected rates of the common carriers. 
Had Park and Steel Transportation both been required to have on file their actual 
rates, this unnecessary reduction in rates and loss of revenue badly needed by 
the carriers could have been avoided without any repercussions from the shipper 
against any carrier. 

Proposals come before us frequently to reduce rates to meet contract carriers’ 
rates. It is virtually impossible to determine whether or not these proposed rates 
actually meet the rates of the contract carriers or whether they go below the rate 
that is actually being charged by the contract carrier. If we approve rates on a 
level below the actual contract carrier contract, there is a great danger that the 
rate will be suspended and we will have no way of knowing what rate is actually 
necessary. 

This situation is made even more acute by the recent widespread establishment 
of piggy-back service by the rail carriers. During recent months, the rail lines 
have published thousands of commodity rates applicable for piggy-back service 
within the territory covered by our tariffs. In some instances these rates have 
been based upon minimum rate schedules of contract carriers which have been 
considerably below the rates of the motor common carriers. While it is impos- 
sible to determine what the actual contract rates were, we do know that in many 
instances traffic was moving via common carriers and the common carriers were 
forced to reduce their rates to meet the rates of the piggy-back operations. We 
expect this problem to become more acute in the future as the rails become more 
active in seeking out these low contract rates and making publication for piggy- 
back service. Unless all carriers are in a position to know the actual rate that is 
being charged by the contract carriers, it will be extremely difficult to stop this 
erosion of the common-carrier rate structures. 

It seems to me the provision of section 218 (a) is now ambiguous or impossible 
of administration. The term minimum rates or charges implies that something 
less than the actual rate may be published. Reading further, we find the term 
actually maintained and charged which apparently intended to modify the former 
term. I am aware that this section has been interpreted to mean that a contract 
carrier may publish its minimum rates or charges so long as it has on file at least 
one contract naming such rates or charges which, in turn, would be those 
actually maintained and charged. I further understand that such a carrier may 


have additional contracts for the same transportation service at higher rates or 
charges. 
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In our daily consideration of these matters, many facts have come before 
us which indicate that many contract carriers seem to interpret section 218 
(a) to mean that they are in compliance with the law so long as their contracts 
are no lower than their schedule of minimum rates that is on file. The Park 
Transportation Co. situation, to which I made reference earlier, tends to con- 
firm this impression. As I was drafting these comments, I was handed a letter 
from one of our members complaining about another member proposing through 
our independent-action procedure to reduce our present rate on fresh meats and 
packinghouse products from Kansas City, Mo. to Chicago, Ill., to meet the mini- 
mum rate published in the schedule of Zuzich Truck Line of Kansas City, Mo., 
a contract carrier. The complainant contents that while the contract carrier may 
have the stated rate published in its minimum rate schedule, he is quite certain 
that the rate actually assessed is considerably higher. Upon examining the 
minimum rate schedule, in this instance I am inclined to agree with the com- 
plainant for the schedule has not been changed since 1952. Obviously, of course, 
we could not ascertain the actual rates of the contract carrier because we do 
not have access to its contracts. Therefore, it is entirely possible that one of 
our members will unwittingly force the common carrier rate down even below 
competition merely because the rate he seeks is in a competitive contract carrier’s 
minimum rate schedule. The only action that could possibly prevent the estab- 
lishment of an unnecessarily low common-carrier rate, under these circumstances, 
is through the vigilance of a competitive carrier who, at best, can only guess 
the level of the rate actually being charged by the contract carrier. Certainly 
the meatpacker will not object to the reduction nor make any disclosure to the 
common carrier about the measure of the rate actually being paid to the contract 
sarrier, any more than would the iron and steel producer in St. Louis in the case 
of the Park Transportation Co., which I related earlier. This situation further 
points up the weakness in the present law which can be used to play one carrier 
against another and thereby destroy the rate structure of the common carriers. 

I sincerely believe that fair and equitable regulation of all modes of trans- 
portation is in the public interest and is necessary for the -development and 
preservation of a sound and efficient transportation system. The present regula- 
tion is not fair and equitable in view of the wide latitude afforded contract car- 
riers in the conduct of their businesses, and the more rigid restrictions imposed 
upon their common-carrier competitors. Since sections 217 (a) and 217 (b) 
of the Interstate Commerce Act require common carriers to file tariffs showing 
all the rates, fares and charges for transportation, and all services in connec- 
tion therewith, and prohibit such carriers from assessing a rate or charge differ- 
ent from that maintained in their filed tariffs, section 218 (a) should be amended 
as proposed, to require publication of all rates and charges of contract carriers, 
and adherence to the published rates and charges. Contract carriers should 
also be required to publish all rates applicable to a particular commodity, or 
group of related commodities, in a single schedule, as are motor common carriers. 

These conditions, which I support and urge wholeheartedly, are reasonable and 
would impose no burden upon the contract carrier or the shipping public. They 
would more nearly equalize regulation, be helpful toward the preservation of the 
common carriers’ rate structures and, I am confident, would prove to be beneficial 
to the contract carrier. 

Mr. Chairman and gentlemen, it is a privilege to appear before you today to 
discuss a matter about which I feel very strongly, after having observed the 
condition for 20 years, and I thank you kindly for your courtesy in permitting me 
to do so. I hope my remarks may be helpful to you. Thank you, sir. 


The Cuarrman. Thank you very much. We are very glad to have 
your presentation. 

Mr. Ralph B. Dewey. 

Mr. Dewey is vice president of the Pacific American Steamship 
Association. 

Mr. Dewey, you may identify yourself for the record and proceed. 


STATEMENT OF RALPH B. DEWEY, VICE PRESIDENT, PACIFIC 
AMERICAN STEAMSHIP ASSOCIATION 


Mr. Dewey. Thank you, Mr. Chairman. 
My name is Ralph B. Dewey, vice president of Pacific American 
. . . . . ¥ | . XY . 
Steamship Association, whose headquarters are San Francisco, Calif., 
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a trade organization consisting of American-flag ship operators on the 
Pacific coast. 

As the committee is undoubtedly aware, rate regulation in the ship- 
ing trades is supervised by various agenctes. Rates in our trade with 
a countries and with our Territories are under the Maritime 
Commission pursuant to the 1916 Shipping Act and the 1933 Inter- 
coastal Act. 

All rates in the dry cargo Intercoastal and coastwise segments, how- 
ever, come under the jurisdiction of the ICC pursuant to the 1940 
Transportation Act, and it is to these particular trades that I address 
myself in these proceedings. 

Skipping to the next page, Mr. Chirman: At the outset it is well to 
set forth the role of the intercoastal and coastwise shipping industry 
in our national economy and security. 

First, the ships themselves and the crews which man them are a 
ready auxiliary to the Nation in time of emergency, available to go 
anywhere they are needed. Their presence at all times in waters adja- 
cent to the continental United States accents their readiness to serve 
in time of stress. And so far in this century, our principal military 
problems have been overseas. Most military logistic experts there- 
fore view oceangoing intercoastal and coastwise ships as having a 
mobility and utility which is unique among all other carriers in 
emergencies. 

Second, coastwise and intercoastal ships, even though burdened by 
high operating costs, are still the cheapest way to move many com- 
modities. They have inherent advantages to which any shipper of 
lumber, steel, paper and pulp, and a host of other products can attest. 
Whatever measure Congress takes to permit temporary and artificial 
undercutting by higher ‘cost competing modes of transport does a dis- 
service to these shippers in the long run. 

Third, domestic trade ships, unlike trucks, cannot bounce back into 
a service from which they might be expelled due to destructive compe- 
tition. Nor are there other domestic trades where they can go to re- 
store their fortunes. A ship once disposed of takes 3 years to replace 
in the shipyards, at a capital cost no one in his right mind would 
assume, at least not in the face of uncertainty as to what competing 
rates will be once he gets back in the trade. 

Last, even now, intercoastal and coastwise trade is in a decline, 
relative to other modes of transport, and has been for a number of 
years. 

I might insert there parenthetically, Mr. Chairman, that the ton- 
nage carried in intercoastal shipping between the two coasts of our 
country is at the present time about the same as it was in 1940, whereas 
other modes of transport, as has been demonstrated in the record so 
far, have increased tremendously in the same span of years. 

Destructive competition by competing modes of transport account 
for this situation to a great degree, and any further liberalization can 
only set the stage for the ultimate demise of a vital industry. The level 
of rates in competing modes of transport therefore will determine not 
so much the volume of business the intercoastal lines will have, but 
whether they are to survive at all. 

A discussion now, Mr. Chairman, of the three “shall nots,” the legis- 
lation colloquially referred to as the three “shall nots” legislation. 
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The intercoastal carriers, already competitively suffering under de- 
structive transcontinental rail rates, view this legislation to remove 
certain important criteria from ratemaking as a most serious and dey- 
astating threat to their survival. The legislation would place upon 
the ICC three “shall nots” in exercising its power to determine just 
and reasonable rates, leaving only a shell of its present statutory obliga- 
tion to consider the effect of rates of one mode of transport upon that 
of another. 

Skipping on, I have identified the various criteria for ratemaking at 
present, Mr. Chairman, and demonstrated that the proposed legisla- 
tion would no longer require important consideration of these criteria. 

These points have already been made adequately in the record by 
others. 

Such a change in the act would decimate ICC’s power to preserve 
a balanced transportation system, as the policy statement in the 1940 
act now requires. These three new “shall nots” actually eliminate 
certain ratemaking criteria now used and cut across al] the others in 
one way or another so as to render nearly all of them meaningless. In 
one stroke, the very core of our whole regulatory system, with all of 
its advantages to the small shipper and the general public, would 
wither away. 

I would like to pass to the next page. 

The third of these “shall nots” merits closer scrutiny as it alone, 
completely apart from the other two, could rewrite more than a half 
century of progress in transportation. This is the “shall not” which 
presumably says ICC need not consider whether the transcontinental 
rail rate, for example, is lower than necessary to meet competition 
from intercoastal water lines, for example. Intercoastal ship lines 
represent huge investments, and, at reasonable rates, have provided 
over the past half century low-cost transport for a number of com- 
modities essential to the economies of both coasts. If rail lines were 
given specific statutory authority to quote rates which ignore inter- 
coastal rates and traffic, the few remaining water carriers would soon 
gounder. No one would gain from that situation except the rail lines 
who, if past history is any indication, would go back to the old rate, 
or higher, as soon as the competition has left the field. 

I will pass over the comments on H. R. 2808, the long- and short- 
haul clause, and simply identify our rather passing interest in that 
legislation, although adding parenthetically that we would find our- 
selves actually opposed to it if the “shall not” legislation were to 
receive favorable consideration. If that latter case were so, we would 
find ourselves in opposition to the amendments to the long- and short- 
haul clause. 

Finally, a comment on section 22. 

I think, Mr. Chairman, in the interests of time—and I know you 
have been very patient with all the witnesses—I will pass over any 
comments there except to support the very persuasive comments of 
other witnesses that this is logical, necessary, and extremely warranted 
legislation at this time. 

I might say in passing that the intercoastal lines are all common 
carriers, and we do not, in the intercoastal rate, quote reduced rates to 
the Federal Government. In this sense we are actually out of face 
with other common carriers who do quote reduced rates, and in the 
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interest of equity in the market we would sincerely urge that the 
privilege of Government quotation of reduced rates come to an end at 
the earliest possible time. 

We have some reservations about the language of the proposed legis- 
lation. The emergency clause is rather vague in our minds, as to how 
it would work. We are in an emergency now and we have been in an 
emergency in all but 3 years since 1939, and we would find that 
even if this legislation were passed it would raise some serious questions 
as to at just what point in time the legislation would apply. 

That concludes my statement, Mr. Chairman. 

The CuarrmMan. Thank you very much, Mr. Dewey. 

Any questions ? 

Weare very glad to have had your testimony. 

Mr. Dewey. Thank you. 

The Cuatrman. Mr. John H. Eisenhart, Jr. ? 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERI- 
CAN WATERWAYS OPERATORS, INC., WASHINGTON, D. C. 


Mr. Tuompson. I am Chester C. Thompson, American Waterways 
Operators. 

Mr. Eisenhart has asked me to submit his statement for the record. 

The Cuatrman. The statement of Mr. John H. Eisenhart, Jr., 
counsel of the Great Lakes Ship Owners Association, with reference to 
H. R. 5523, H. R. 5524, and H. R. 2808, will be received for the 
record at this point. 
(The statement referred to is as follows:) - 








STATEMENT OF JoHN H. EIsenHarT, JR. COUNSEL, THE GREAT LAKES 
Suip OWNERS ASSOCIATION, ON H. R. 5523, H. R. 5524, anp H. R. 2808 


My name is John H. Eisenhart, Jr. I am engaged in the practice of law, with 
offices in Washington, D. C. I represent various associations of vessel operators 
on the Great Lakes and on the inland waterways, as well as individual operators, 
shippers, and shipyards. I appear before you today on behalf of the Great Lakes 
Ship Owners Association, an organization for which I have been counsel a good 
number of years. 

The Great Lakes Ship Owners Association is comprised entirely of common 
carriers by water which have been certificated by the Interstate Commerce 
Commission for the transportation of commodities generally throughout the 
Great Lakes. These carriers are, of course, subject to the Interstate Commerce 
Commission and its administration of the Interstate Commerce Act, as amended, 
more particularly part III thereof. Further, these carriers are in active and 
constant competition with other modes of transportation, primarily the rail lines 
subject to part I of the act. 

I appeared before this subcommittee last fall to testify concerning the bills 
to amend the Interstate Commerce Act then under consideration, to wit, H. R. 
6141, H. R. 6208, and related bills. I made a rather extensive statement at 
that time in which I opposed these bills. 

The records of this committee have been fully documented concerning my 
experience in the field of regulation and therefore I don’t feel it is necessary 
to go into that at this time other than to say that since 1934 I have been engaged, 
both in the Government and in private practice, in this particular field. 

Insofar as H. R. 2808 is concerned, the industry represented by me is not 
opposing the alleged purpose of the bill, which is to effectuate economies in the 
Interstate Commerce Commission with respect to its administration of its tariff 
filing duties, and the effectuation of economies primarily in the railroad industry. 
However, I believe that this committee should take a serious look at this legis- 
lation before it is enacted. In this connection, it is suggested that the com- 
mittee ask itseif whether this legislation is necessary. It is submitted that the 
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Interstate Commerce Commission now has authority to grant circuitous fourth 
section relief to the same degree that this bill appears to authorize it. One 
other caution should be added in considering this subject—that is that the 
words “reasonably compensatory,” which are in the bill, should remain in, and 
that the wording concerning “similar modes” of transportation be clearly spelled 
out in the bill. 

vit respect to this last subject, the bill provides specifically as follows; 

* and provided further, That any such carrier or carriers operating 

over a circuitous line or route may, subject only to the standards of lawfulness 
set forth in other provisions of this part or part III and without further authori- 
zation, meet the charges of such carrier or carriers of the same type * * *.” 
{Emphasis supplied. ] 
The fact that this wording creates a very substantial problem is one that, while 
perhaps not recognized universally, has caused concern to some interests that 
would be affected by the bill, if enacted. One very substantial water carrier, 
which is fully regulated by the Interstate Commerce Commission, not repre- 
sented by me, however, has felt itself called upon to address the Commission 
in order to ascertain what interpretation the Commission would place on the 
clause above quoted, namely, “meet the charges of such carrier or carriers of 
the same type.” 

In its letter to the Commission this carrier pointed out that there are many 
forms of carriage which might be considered of the same type. For example, 
in the water carrier field, car ferries, sea-train type vessels, barge lines, roll on- 
roll off ships, and conventional bulk vessels, might be the “same type” of ear- 
rier. Further, what happens when there is a combination of routes made up, 
for example, of rail-truck-rail, rail-water-rail, rail-lake-rail, or just straight rail? 

The Commission took it upon itself to reply to this letter and in doing so, 
required four single-spaced typewritten pages to give an informal opinion on 
the subject. It is interesting to note that that letter sets forth that originally, 
when the Commission proposed legislation of this character, it had in mind 
a combination of routes, but that apparently under this bill the routes must 
be identical and all participating carriers must be identical. It is believed that 
the thought touched upon here will be presented in detail to this committee 
by others. I want to suggest that it be fully considered. 

Finally, with respect to H. R. 2808, I wish to say that in the event that the 

bills I propose to discuss next, that is, H. R. 5523 and H. R. 5524 (which are 
identical bills) should be enacted into law, then by all means the industry I 
represent will oppose H. R. 2808. The reason for this statement is that in H. R. 
2808 the following is found: 
“<* * * And provided further, That any such carrier or carriers operating over 
a circuitous line or route may, subject only to the standards of lawfulness set 
forth in other provisions of this part or part III and without further authoriza- 
tion, meet the charges of such carrier or carriers of the same type operating 
over a more direct line or route, to or from the competitive points, povided that 
rates so established over circuitous routes shall not be evidence on the issue of 
the compensatory character of rates involved in other proceedings: * * *” 

With this proviso in H. R. 2808, a substantial amount of confusion would 
result, in fact a serious question would be raised as to the possibility of its inter- 
pretation in the event that H. R. 5523 or H. R. 5524 should be enacted into law. 
I say this for the reason that since the relief granted by H. R. 2808 is conditioned 
on the subject carriers’ meeting the tests of all other sections of the Interstate 
Commerce Act, there would be a conflict in the tests. For example, it is quite 
apparent that the Commission would be hard put to determine whether such 
-arriers had met these tests if it had to consider the requirements of the national 
transportation policy and section 1, together with requirements which would 
be imposed as the result of the enactment of H. R. 5523 and 5524. It appears 
to me that by amending section 15 (a) in the manner proposed by H. R. 5523 
and 5524, its administration in connection with section 1 of the act and the 
national transportation policy would be absolutely impossible. 

It is axiomatic that when a statute of the United States is amended the agency 
charged with the administration thereof feels called upon to give full faith and 
credit to the amendment, and, in doing so, necessarily brings about a change 
in the administration of the law as it existed prior to its amendment. There- 
fore, it is incumbent on anyere who is objecting to an amendment to put forth 
an analysis of what is actually being done under the law as it exists today. 

It is my understanding that the railroads’ justification for requesting the en- 
actment of H. R. 5523 is that their managerial discretion is being unduly im- 
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posed by the Interstate Commerce Commission, most particularly in those cases 
where this managerial discretion is being exercised in the direction of making 
rate reductions for competitive reasons. Just what is the situation? 

In order that I might have accurate material to present to this committee, 
I have had an analysis made of the public records of the Suspension Board of 
the Interstate Commerce Commission. The cold figures from those records are 
rather interesting. For example, in 1956, of all protests filed, 49 percent were 
suspended. Of competitive reductions, only 30 percent were suspended. This 
is, incidentally, a drop of approximately 10 percent under 1955. A further break- 
down will show that in protests filed covering competitive reductions on traffic 
which can be truly termed “competitive traffic,” 39 percent were suspended in 
1953, which dropped to 34 percent in 1954, went up slightly in 1955 to 40 percent, 
but in 1956 dropped substantially to 24 percent. 

I personally filed protests on behalf of several groups of shippers who employ 
all types of transportation, that is, barge, lake carrier, motortruck, and rail. I 
find my record rather interesting. In 1953, of the protests I filed, 60 percent were 
granted. This percentage might have been even higher except for the fact that 
I filed 1 protest 1 day too late, and thus it was not considered. In 1954, my 
percentage dropped to 37 percent. In 1955 my percentage remained approxi- 
mately consistent—it was 38 percent. The intriguing thing about it all is that 
in 1956, filing 18 protests on behalf of shippers and water carriers, I received no 
suspensions. 

While back in 1953 I was running ahead of the general average of suspensions 
granted, my average being 60 percent, the general average, 39 percent, I dropped 
7 points below the average in 1954. In 1955 I was about 2 points below the 
average, and in 1956, 24 percent below the average. Accepting either the industry 
average or my own average, how can anyone draw the conclusion that the Com- 
mission is interfering with the managerial discretion of railroads in making 
competitive rate reductions? This is more particularly so when you realize 
that during all this period the railroads were continuously before the Commission 
asking for general horizontal increases to offset increased operating costs. 

From the bare figures, I find it interesting to note the type of case that was 
generally suspended and the type of case not suspended. It is impossible here 
to run down all of them; I need mention but 1 or 2. For example, in 1954, the 
Commission refused to suspend multitudinous reductions by rail lines, applicable 
on sulfur to Great Lakes ports. These reductions involved a series of competitive 
reductions, not only against the Great Lakes carriers, but escalated downward, 
one railroad against another. Several hundred thousand tons of sulfur were 
involved in this situation. 

In 1955, the Commission refused to suspend an all-rail rate on skelp from the 
Youngstown district to Welland, Ontario. A substantial amount of traffic was 
involved. Suspension was denied even though, in addition to the through rate 
made the subject of the protest, there were 3 rates in existence (and they 
still are) from the Youngstown district to Cleveland, Ohio, the transshipping 
point used if the cargo moved by water, and of the 3 rates in existence to 
Cleveland, Ohio, the highest was the 1 applicable when the cargo moved beyond 
by water. This situation is contrary to all accepted types of ratemaking. A 
proportional rate is invariably lower than a local point-to-point rate. 

Proceeding to 1956, three cases stand out sharply. Rail lines proposed reduc- 
tions on the transportation of molasses from southern origin ports, such as New 
Orleans, to the entire southeastern portion of the country. These reductions aver- 
aged somewhere in the neighborhood of 30 percent. The purpose was to eliminate 
barge-terminal truck molasses, which movement was a new type, promoted prac- 
tically 100 percent by the energies of the barge lines and the shippers who built 
up the tank farms. Yet the through-rail-rates which were reduced were permitted 
to go into effect even without a hearing, and many of them were lower than the 
barge-terminal-truck costs. In short, the railroads were permitted to usurp 
traffic which they, themselves, never generated. 

A companion but later case involved the same situation from the same origins 
to Southwestern Freight Bureau territory and to Western Trunk Line territory. 
Here the reductions ran as high as 50 percent. In this instance an investigation 
was instituted into the subject, but in the meantime the rates were permitied 
to go into effect. The result of these cases has been to close several barge termi- 
nals on the inland rivers and to bring down to an appalling percentage the tonnage 
moving. In fact, it has practically eliminated the tonnage on the Missouri River 
and some of the southern rivers such as the Tennessee. 
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Finally, in 1954, 1955, 1956 and 1957 the Suspension Board refused to suspend 
a reduction of approximately 50 percent on scrap moving from Detroit to Ham- 
ilton. There were approximately 150,000 tons of this commodity involved, of 
which 50,000 tons were available to American ships or American railroads. The 
balance always goes via Canadian ships for commercial reasons. This rate is 
an annual “hassle”: that is, the rate is reduced every year about April 1, and 
has been for the last 3 or 4 years, and then reverts to its higher level, on or 
about November 30. The result has been that the American water carriers have 
lost all this tonnage, with the exception of an occasional distress cargo. Prior 
to the time that these reductions were made, the 50,000 tons available to the 
American transportation system usually moved on the basis of thirty to thirty- 
five thousand tons via water, and fifteen to twenty thousand tons by rail. 

This same general subject was covered very extensively by Commissioner 
Arpaia in an address entitled ““Railroads—Their Future,” made on February 27 
of this year. On page 7 of that address, under the heading ‘“‘Misconception No. 
5,” the Commissioner effectively dissipates the railroads’ contention that they 
are shackled by administrative limitations on their ability to compete. This 
portion of the Commissioner’s address is well worth the attention of this 
committee. 

One rather interesting note which he touches upon is the fact that in many 
of these reduced rail rate cases, the railroads, upon capturing all or a portion of 
water carrier tonnage, leave the situation so that the financial impact on the 
water carrier competitor means disaster, whereas the revenue which is obtained 
for the railroads on a net basis is insignificant in their overall revenue picture. 
There is a corollary to this, well demonstrated in the molasses cases which I 
have referred to: That is that in many instances the railroads, in capturing 
the water line tonnage, end up with net losses. This is even without considering 
their additional operating costs incurred as a result of the transportation of 
additional volume of traffic. 

Under date of June 21, 1956, the chairman of the Small Business Subcom- 
mittee of the Banking and Currency Committee of the Senate, in a speech 
printed in the Congressional Record of proceedings and debates of the 84th Con- 
gress, 2d session, condemned at length the omnibus transportation bill, H. R. 
6141, and the report of the Cabinet Committee on which the bill was based. As 
I mentioned before, this bill, on which extensive hearings have been held by 
this Committee concerning interpretation of the so-called three shall nots, car- 
ries with it the same objections as those made against H. R. 5523 and H. R. 
5524. Thus, the remarks of the chairman of the Senate Subcommittee would 
seem appropriate and would therefore appear to be significant reference material 
to be considered in connection with whether or not the bills here under consider- 
ation are in fact in the public interest. 

I have set forth with some detail certain figures compiled from the records of 
the Interstate Commerce Commission Suspension Board. To the best of my 
knowledge these figures are absolutely accurate. They may be varied slightly 
depending on the point of view of the person presenting them. Fundamentally, 
however, they are sound and they are correct. In addition to the direct impact 
on the validity of the bill before us, they give rise to two other questions. 

First, of the suspensions granted, no attempt has been made to segregate there- 
from the rates which were proposed under the fourth section. Asa general rule, 
competitors are afforded a better opportunity to obtain a hearing when the 
matter is placed before the Fourth Section Board than when it is not. There- 
fore, if the fourth section suspensions are subtracted from the above totals, 
obviously the percentages would be lower. In connection with rates amenable 
only to section 15 (a) as proposed to be amended, they of course would not have 
to meet the fourth section test. Consequently, the passage of the instant bill 
would further advantage the rail lines. 

Another question provoked by the above figures is the one bearing on the 
standards used by the present Suspension Board today in determining whether 
or not a rate should be suspended. This, of course, raises the ancillary ques- 
tion as to who has the burden of proof in persuading the Suspension Board to 
act affirmatively. It is believed that under the present law the Suspension Board 
views this as an obligation of the protestants. It is submitted that this is in 
error, paricularly when one considers that the facts necessary to justify rate 
reductions, particularly from the standpoint of earnings, are solely within the 
possession of the proposing carriers, be they rail or water. If such is the posi- 
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tion of the Suspension Board as to the burden of proof under the present law, 
obviously when amended by H. R. 5523 the question would become moot and, 
in fact, there would be ao point of filing protests after its enactment. Another 
ambiguity raised by H. R. 5523 is whether it is to apply to competitive rates filed 
under the general provisions of the act only or whether it also is to apply to 
competitive rates filed under section IV of the act. 

Turning now for a moment to the question of administration of the bill. It 
is submitted that it would be impossible for the Interstate Commerce Commis- 
sion to administer section 15 (a), if amended by H. R. 5523 or 5524 as now pro- 
posed. This fact is clear if one but tries to read 15 (a) as it would be amended 
together with section 1 and the national policy. The standards contained in the 
national transportation policy, as well as in section I of the act, would be dia- 
metrically opposed to the standards contained in the section 15 (a), subsec- 
tion 3, which would result from the passage of this bill. In fact, it is ques- 
tionable whether the present subsection 2 and the proposed subsection 3 of 
section 15 (a) could be properly administered at one and the same time. 

In conclusion I submit that the enactment of H. R. 5523 or H. R. 5524 would 
bring about the following results: 

(1) The elimination of water transportation from the national transporta- 
tion system, due directly to the superior economic position of the rail carriers 
and their apparent competitive philosophy. The elimination of this one form 
of transportation would necessarily bring economic disaster to those now en- 
gaged in water transportation, as well as the many shippers who depend upon 
it in whole or in part. Insofar as future national defense programs, national 
emergencies or total war, I think it sufficient merely to ask this committee to re- 
view the part played by the water carrier industry in the recent Korean action, 
and more particularly in World War II. 

(2) A chaotic statutory condition, impossible of administration either by Gov- 
ernment agencies or by the courts of the country. 

(3) Temporary or perhaps even permanent financial disability of the railroads 
themselves, who continue even today to claim that increased operating costs en- 
title them to further horizontal general increases. 

(4) In the event that the rail lines should survive the rate war which would 
immediately ensue as a result of the enactment of this bill, then the shipping 
public can look forward to an era of unprecedented high freight rate costs after 
water carriers are eliminated which would continue until such time as a future 
Congress should restore the statutory laws affecting transportation in this coun- 
try to a level where due consideration would be given to all interests, and not 
only to the monopolistic desires of one segment of transportation. 


The Cuarrman. Mr. Chester Thompson. We are very glad to have 
you back before the committee, Mr. Thompson. 

Mr. Tuomprson. Thank you very much, Mr. Chairman. 

My name is Chester C. Thompson, I am president of the American 
Waterways Oper ators, Inc., a voluntary nonprofit association of the 
domestic water carriers operating on the inland rivers, intracoastal 
canals and waterways, the bays, sounds, and in the harbors of the 
United States. The association maintains its principal office at 1025 
Connecticut Avenue NW., Washington, D. C., with regional offices in 
New Orleans, La., and in New York City. 

The Cramman. I suggest that any of that that we already have 
and are familiar with you can pass over, in order to save time. 

Mr. Tuomeson. I will be happy to do so, Mr. Chairman. 

The CHatrman. Thank you. 

Mr. THompson. Mr. Chairman, American Waterways Operators 
wholeheartedly supports H. R. 3233, affecting section 22. And with 
your permission, I would like to insert my statement in that respect at 
this point in the record. 

The Cuatrman. Yes. It will be received. That is with reference 
to section 22? 

Mr. THompson. Section 22; yes, sir. 
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(The statement referred to is as follows:) 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERICAN WATERWAYS 
OPERATORS, INC., WASHINGTON, D. C., IN Support oF H. R. 3233, 85rH CoNnGREss 


My name is Chester C. Thompson, I am president of the American Waterways 
Operators, Inc., a voluntary nonprofit national association of domestic water 
carriers operating on the inland rivers, intracoastal canals, and waterways, the 
bays, sounds and in the harbors of the United States. The association maintains 
its principal office at 1025 Connecticut Avenue NW., Washington, D. C., with 
regional offices in New Orleans, La., and in New York City. 

Members of the association I represent favor the enactment of H. R. 3233, 85th 
Congress, to amend section 22 of the Interstate Commerce Act, as amended, and 
as recommended by the Interstate Commerce Commission. It is felt that it is 
not in the public interest for carriers to be required to quote special rates to 
Federal, State, and local governments for the transportation of freight. Such 
a requirement casts a substantial economic burden on all other shippers and re- 
ceivers of freight. 

There is no sound reason why tax-supported governments should be able to buy 
transportation services at cut rates and, particularly, when no national emer- 
gency nor war exists. The practice of granting reduced or special rates to govy- 
ernments has a natural tendency of depriving carriers of fair and reasonable 
revenue for their services; in fact, in effect it requires such carriers to increase 
their rates to commercial shippers in order to remain solvent. Governments, in 
a free economy, should be treated in the same manner as citizens who make up 
such governments. 

It would appear that the purchase of transportation services by governments, 
and principally the Federal Government, is accomplished in a much different 
manner than their other requirements. Construction and supplies are purchased 
on a bona fide sealed bid basis; certainly there are no indications of special prices 
being submitted on such purchases other than those that may reflect quantity 
on a single procurement. The denial of governments to purchase transportation 
at special low rates would only place all their requirements on an equitable basis, 
as they should be. 

The use of special section 22 rates for Government transportation in itself is 
bad enough; however, under existing practices even these special low rates are 
subject to what actually is renegotiation; there is no finality to them. The en- 
actment of H. R. 3233 would establish finality to all rates quoted governments, 
except those where actual fraud, deceit or clerical error are shown. 

It should be assumed that all quotations and agreements, with respect to 
transportation for governments, were made, consummated, and accepted in good 
faith and after appropriate negotiations by the parties concerned. Carriers 
quoting rates and making agreements for transportation with governments are 
entitled to know they actually will receive the compensation agreed upon for the 
services performed. They should not be required at some distant date to justify 
the rates quoted nor the terms of any agreements consummated. 

For these reasons, it is urged that this subcommittee and the Committee on 
Interstate and Foreign Commerce favorably report H. R. 3233 to the House of 
Representatives. 


Mr. Tuomrson. With respect to H. R. 2808, to amend section 1 of 
the Interstate Commerce Act with respect to circuity, the associa- 
tion I represent supports that legislation, although it opposed similar 
legislation, 6208, in the 84th Congress. 

The board of directors of American Waterways Operators went on 
record in favor of this bill after the three amendments were inserted 
in it prior to its introduction. And it was accepted, I assume, by the 
Interstate Commerce Commission, because it is presumed to be intro- 
duced at their request. 

The Cuarrman. I think the record should be clear then at this 
point that 2808 is not identical with 6208 of the last Congress. 

Mr. Tuompson. That is absolutely true. And the amendments that 
were put in make it more palatable to the domestic water carriers of 
the United States. 
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The Cuarrman. Yes. And with that change, your organization, 
then, supports the bill ¢ 

Mr. Tuomrson. Yes, sir, with some misgivings. 

I would like to have my statement inserted at this point, but I would 
like to make a brief statement. 

The CuarrMan. You may insert your complete statement in the 
record, and without any misgivings. 

Mr. Tuomrson. Thank you very much, Mr. Chairman. 

(The statement referred to is as follows:) 


STATEMENT OF CHESTER C. THOMPSON, PRESIDENT, THE AMERICAN WATERWAYS 
OPERATORS, INC., WASHINGTON, D. C., IN Support or H. R. 2808 


My name is Chester C. Thompson. I am president of the American Water- 
ways Operators, Inc., a national association of domestic water carriers operat- 
ing on the inland rivers, intracoastal canals and waterways, the bays, sounds, 
and harbors of the United States, which maintains its principal office at 1025 
Connecticut Avenue NW., Washington, D. C. Members of the association consti- 
tute a substantial and important factor in the national transportation system 
and, as such, have been and will be an important element in national-defense 
programs. 

Under the constitution and by-laws of this organization, matters of policy— 
particularly those affecting legislation—are determined by the board of direc- 
tors, which consists of a chairman and 32 members. These directors represent 
all classes, types, and sizes of inland water carriers and operators serving on 
the navigable inland waterways and harbors of the Nation. 

The board of directors, at its quarterly meeting on February 26, 1957, voted 
to support H. R. 2808. The association is supporting this bill since it appears 
that it will accomplish objectives the industry believes are laudable, such as: 

(1) Simplification of Interstate Commerce Commission filing require- 
ments; and 

2) Reduction in governmental spending and in operating costs of the 
carriers required to comply with the present law as well as necessary regula- 
tions of the Commission promulgated thereunder. 

Basically, the tariff requirements of the ICC apply to all common carriers 
alike, whether they be rail, motor, or water. I wish to say that it is for this 
purpose, the association is supporting the bill. I feel, in order to clarify the 
record, I should explain what I mean. Members of this association—carriers 
by water—are in constant competitive relationship with other forms of trans- 
portation and primarily the rail lines. This competitive situation is now and 
continues to become more acute each day. 

The present program of the railroads appears to entail a nationwide pro- 
gram of selective rate cutting, aimed at eliminating water carriers from the 
national transportation scene. The railroad industry endeavors to implement 
this program by the filing of so-called fourth-section rates. Fourth-section ap- 
plications, supporting such rates, are filed on each occasion in an attempt to 
justify such reductions. Rates of this nature basically are made between two 
given points or two origin and destination groups that are served directly by 
water carriers on a basis substantially lower than rates from the same origin 
or origins to intermediate points. The railroads’ justification, as set out in 
these applications, is that generally conditions at the water terminals create a 
different situation than that which exists at the inland intermediate points. 
Such, then, is the program of the railroads. 

In general terms, just what does section 4 (1) of the act do? Under section 
4 (1) of the present act, rail and water carriers alike are prohibited from grant- 
ing this type of lower rate except where, upon the filing of an application, the 
Commission finds a special case has been made justifying this departure from 
the usual rule. Therefore, I want to emphasize that this association cannot, in 
any way, support a bill that would weaken the basic authority now granted 
the Commission in section 4 (1) of the act. From today’s experience, it ap- 
pears this section is practically the only section in the entire Interstate Com- 
merce Act that is at all effective in saving the water carriers from extinction 
as a result of the economic pressure of the railroads. 

As this committee is well aware, I am sure, a bill was introduced in the 2d ses- 
sion of the 84th Congress, allegedly for the purpose of amending the act in the 
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manner proposed in H. R. 2808. Hearings on H. R. 6208, of the 84th Congress, 
were held before the Subcommittee on Transportation and Communications of 
the Committee on Interstate and Foreign Commerce of the House of Representa- 
tives. I appeared before this committee, voicing strenuous objection to that bill, 
for the reason that it went beyond its alleged purpose of affording tariff simpli- 
fication and economies in the administration of the law by the Commission and 
economies for the benefit of the carriers subject to the law and the Commission’s 
regulation. 

Among other things, H. R. 6208 specifically eliminated two words from section 
4 (1) of the act as it now stands, which words are perhaps the most important 
in the entire act as far as competition is concerned. These two words are “rea- 
sonably compensatory.” That is, the Commission, before permitting a fourth- 
section rate of this type to become effective, must find, after investigation, that 
the rate is “reasonably compensatory for the service performed.” With the 
elimination of that phrase, the fourth section would become a mere shell and, in 
fact, might be held unconstitutional as lacking necessary standards that the 
Commission would need for the exercise of its delegated administrative discre- 
tion. Those words have been reinstated in the present bill, on page 2, line 17. 
Our association is supporting the present bill. 

Another question, a most practical one and of substantial significance to the 
water-carrier members of this association, was present in the bill before the 
House committee in the 84th Congress. Briefly stated, it was whether or not 
rates that are permitted to become effective under this section might be used 
as standards of reasonableress in determining the lawfulness of rates brought 
into issue in other proceedings. For instance, it is a common practice for the 
rail lines to reduce the rate on a given commodity between two points where the 
traffic volume is not of great importance to them. Frequently, such reductions 
are not opposed, or do not encounter much opposition; the result is that these 
rates then become effective. 

Immediately thereafter, the same type of reduction is made, for one reason or 
another, on the same commodity between different points where there is a sub- 
stantial amount of competitive traffic. The rail carriers then rely on the fact 
that, since the rates in the first case have been approved, there can be no objec- 
tion to the rates in the second case. As anyone can see, this is obviously a 
fallacy, yet it has had some acceptance in our administrative jurisprudence. 

Therefore, since the railroads primarily are gaining substantial concessions 
under H. R. 2808, I feel it is most essential that the proviso restricting the use 
of rates so established, appearing on page 3, line 1, of the bill, be retained. For 
ready reference, this proviso reads as follows: 

“* * * Provided, That rates so established over circuitous routes shall not 
be evidence on the issue of the compensatory character of rates involved in other 
proceedings.” 

There is one more feature of the bill about which I wish to comment, with 
particular reference to the position of the Interstate Commerce Commission as 
I understand it, concerning this bill. The Commission has taken the position, 
and the bill provides, that circuitous routes may automatically obtain fourth- 
section relief if the direct-line rate they wish to equalize is in effect, provided 
the carriers operating via the circuitous routes show that the rate via their 
routes is in full compliance with other sections of the Interstate Comerce Act, 
as amended. 

Should such provision be strictly adhered to by the Commission in its inter- 
pretation of this proposed amendment, if enacted into law, and if carriers pro- 
posing this type of reduction are required to fully meet the tests of section 1 
on reasonableness, section 3 on preference and prejudices, and section 15 (a) 
on dissipation of carrier revenue, I believe the bill to be acceptable. 

In closing, I want to reemphasize that the American Waterway Operators, 
Ine., could not support this bill if it is amended in any way to affect the sub- 
stantive provisions of section 4 (1) of the act, nor can the association agree 
that this important section of the law be in any way weakened or repealed—in 
whole or in part. 


Mr. Toompson. A number of water carriers, members of my organi- 
zation, were in this room on last Thursday, when Mr. L. A. Parrish, 


of Pan-Atlantic Steamship Co., presented his statement, and he raised 
some rather serious questions as to the language in this legislation. 
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I have since been instructed by the executive committee of the Amer- 
ican Waterways Operators to endorse the suggestions that were 
presented to this committee, Mr. Chairman, by Mr. Parrish, 

Our people have some further misgivings about the possibility, of 
course, that, when and if H. R. 2808 is favorably reported, it might be 
devastatingly amended on the floor of the House, or later on the floor 
of the Senate. If the bill is reported as introduced, with the sugges- 
tions of Mr. Parrish, his amendments thereto, and is kept in that line, 
of course, our people support it. 

I would like to address myself principally, Mr. Chairman, to the 
“shall not” legislation, H. R. 5523 and H. R. 5524. 

May I proceed with my next statement ? 

My name is Chester C. Thompson. I am president of the American 
Waterways Operators, Inc., a national association of domestic water 
‘arriers and operators serving the inland rivers, intercoastal canals 
and waterways, the bays, sounds, and harbors of the United States. 
Members of this organization, which maintains its principal office at 
1025 Connecticut Avenue NW., Washington, D: C., constitute a sub- 
stantial factor in the national transportation system and, as such, have 
been an important element in the Nation’s wartime efforts and its 
defense programs. With its growth and expansion in recent years, it 
will constitute an even more important part of any future defense or 
wartime programs. 

As the records of this subcommittee will show, I appeared before it 
in the 84th Congress, 2d session, in opposition to H. R. 6141 and H. R. 
6142. These bills, which were identical, were known as the omnibus 
transportation bills and grew out of the so-called Cabinet Committee 
report. I also appeared before this subcommittee’s exploratory hear- 
ings in September 1955, in opposition to the Cabinet Committee report, 
as such. In addition to my remarks at the above-mentioned hearings 
which, among other things, covered the opposition of the industry I 
represent to the matters then being considered by the subcommittee, I 
wish now to strenuously oppose on their behalf the passage of H. R. 
5523 and H. R. 5524, now before it. 

It is significant, I believe, that members of the inland waterways 
industry cannot in any way be characterized as “diehards,” “his maj- 
esty’s loyal opposition,” nor as plain obstructionists. At the time I 
testified against H. R. 6141 and H. R. 6142, I also opposed H. R. 6208. 
The latter bill had for its alleged purpose the amendment of section 
4 (1) of the Interstate Commerce Act, known as the fourth section. 
It was stated by those in the railroad industry as well as by the Inter- 
state Commerce Commission that the purpose of the bill was to effect 
economies in tariff publication, not only for the railroad industry but 
also for the Government. Our industry would have supported it, I 
am sure, if it had not also proposed to strike from the Interstate Com- 
merce Act, section 4, the words “reasonably compensatory,” two most 
important words. If enacted, the bill would have left open the ques- 
tion as to whether or not fourth section circuitous rates were the cri- 
teria to be used by the Commission in determining the lawfulness of 
reduced rates in other proceedings. 

H. R. 2808 eliminates the two objectionable features mentioned, and 
the American Waterways Operators, Inc., is supporting this bill. In 
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short, our general purpose is to see that we continue, as an industry, to 
live; that we be permitted to grow in the American way and not be 
stifled or eliminated from the transportation picture by our com- 
petitors nor legislated out of business. 

Our industry cannot stand idly by without calling attention of the 
ghee committees of the Congress to those points wherein it is felt 
egislation is being considered that is harmful to our industry and to 
the Nation generally. H. R. 5523 and H. R. 5524 contain all of the 
objectionable features of the pertinent sections of H. R. 6141 and 
H. R. 6142 in the 84th Congress. Accordingly, our industry is unre- 
servedly ee. to the legislation contemplated in H. R. 5523-24. 

The record of this subcommittee is fully documented as to my quali- 
fications to speak on matters of this kind, I believe. I went into that 
in full detail in my statement on H. R. 6141 and H. R. 6142, and feel 
it is unnecessary to extend the record by repetition. Briefly, how- 
ever, I served as chairman and president from 1939 to 1944 of the 
then Government-owned Inland Waterways Corporation which oper- 
ated the Federal Barge Lines, and subsequently became president of 
the American Waterways Operators, Inc., in which capacity I am still 
serving. 

Eighteen years of association with the inland waterways industry 
have given me an opportunity to observe the general operation of 
barges and towing vessels in all sections of the United States; to be- 
come familiar with the service that industry performed for the Nation 
during World War II and that it is now performing for the people 
of this country. I believe I am in a position to know the extent of the 
impact on the industry of the legislation under consideration here if 
it should become law. 

The American Waterways Operators, Inc., represents all types of 
water carriers. It is controlled by a board of directors, elected under 
its constitution and bylaws to represent it in the management and 
determination of policies, including legislative policies. By all types 
of water carriers, I refer to regulated, common and contract, unregu- 
lated and private carriers, in addition to terminal operators and buil 
ers and repairers of equipment—all serving the Nation throughout 
some 29,000 miles of its inland waterways system. 

The industry I represent is definitely ‘small busi ness : and the tonnage 
handled in relation to the tonnage handled by the railroads de frac- 
tional. However, the essentiality of our industry to the tion’s 
well-being cannot be doubted. It has grown tremendously since 1939 
due to the ingenuity of the operators, their successful efforts in im- 
proving service, operating techniques, types of equipment, and other 
economies they have effected without, in any instance, precipitating 
a rate war as has been the practice of the railroads in their competitive 
program. 

To my knowledge, inland waterways operators have made these im- 

rovements, without exception, through their own financing; without 
Siiddadas irons ny Garernmant nasnting, imticling the fecal Beat 
ness Administration. "That this economic situation exists is factual, 
and it is a matter which this subcommittee can consider by judicial 
notice without any further elaboration on my part. 

The large investment on an industrywide basis must necessarily be 
protected if the American way of doing business is to survive. It 
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should not even be threatened by legislation of the type here under 
consideration. Not only has there been a substantial investment in 
river equipment but in industry generally, and I mean by that shippers 
and receivers have located their plants so as to take advantage of this 
type of transportation. To impair the operating efficiency of such 
an industry as inland waterway transportation would be a definite 
setback to those depending on it—shippers and receivers. 

Passing the bills themselves, I would first like to discuss the matter 
of the practical administration of the Interstate Commerce Act by 
the Commission, in the event they should become law. To clarify 
the issue from this standpoint, I refer for a moment to the changes 
proposed by H. R. 6141 and H. R. 6142 in the 84th Congress and 
those proposed by H. R. 5523 and H. R. 5524 in the 85th Congress. 

The bills under consideration here propose to add a third subsec- 
tion to the present section 15 (a), commonly termed the rule of rate- 
making section, applicable to carriers subject to part I of the act. 
The section as now written—particularly subsection 2 thereof—pre- 
scribes the standards the Commission must observe in determining 
whether rates, fares, et cetera, result in charges not less than just and 
reasonable minimum charges nor more than just and reasonable maxi- 
mum charges. These standards are precise; they have acquired a semi- 
stable meaning, more particularly in the last few years where the 
competitive question has been predominant before the Interstate Com- 
merce Commission. 

Under section 15 (a), subsection 2, in determining the reasonable- 
ness of rates, the Commission is now required to consider (among other 
factors) the effect of such rates on the movement of traffic by the 
sarriers for whom the rates are prescribed and the need, in the public 
interest, of adequate and efficient railway transportation service as 
well as the need of the carriers to provide efficient service. In short, 
under the present law the railroads retain their so-called managerial 
discretion to initiate rate changes, but the Commission is given au- 
thority to apply, in effect, a “brake” if managerial discretion gets out 
of hand; if it runs rampant, appears to adversely affect the general 
public—that is the shipping aide or the national transportation 
system as a whole, which to an important extent controls the economic 
welfare of the country, or appears to dissipate unnecessarily rail car- 
rier revenue. 

It is the experience of members of this association that the “braking” 
authority conferred upon the Commission is used so sparingly that 
railroad managerial discretion has almost the utmost freedom. In 
fact, it is very difficult to obtain a suspension from the ICC of a com- 
petitively reduced rate unless it is a fourth section rate. Since this 
competitive struggle has become more acute, which probably can be 
fixed at a time somewhere near the end of the Korean conflict—very 
few competitive rate reductions have been denied the rail carriers, even 
though they have been before the Commission simultaneously asking 
for general horizontal increases to meet increased operating expenses. 

These facts show the extent of the rail carriers’ absolute frelom 
and permits them to dominate the transportation picture. A most im- 
portant factor that must not be overlooked is the limited number of 
commodities that can be carried by barge lines as well as the limited 
territory that can be served. 
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If the rail lines continue at their present pace—even without the aid 
of a bill such as here before us—the ability of the barge lines industry 
to continue to serve adequately will be substantially impaired. 

Going back to H. R. 6141 and H. R. 6142 in the last Congress, section 
8 thereof proposed to entirely repeal the present section 15 (a) and 
rewrite it completely. This section 8 gave birth to the now well dis- 
cussed three shall nots, plus some additional language that is not 
pertinent here. In those bills, however, the entire philosophy of the 
present law was to be changed by amending the national transporta- 
tion policy of the Congress; this amendment provided, in effect, for a 
return to the “law of the jungle,” as the Commission advised this sub- 
committee. Objectionable as those bills were, they were consistent in 
their entirety in changing the whole philosophy so that they could 
be administered—even though they would eliminate water carrier 
service from the Nation’s economy. 

The present bills, however, cannot be administered. First and fore- 
most, they merely add a subsection 3 to the present subsections 1 and 2 
of section 15 (a). The result of this type of amendment is that it is 
inconceivable that the Commission could administer subsections 2 and 
3 together. Subsection 2 requires the Commission to consider the effect 
of the reductions on the movement of the proposing carriers and the 
need, in the public interest, of adequate and efficient railway transpor- 
tation service. The addition of subsection 3 would prevent the Com- 
mission from considering the effect of the reductions on the traffic of 
any other mode of transportation. 

What is the inconsistency? The inconsistency is the fact that the 
entire transportation system is, in effect, an integrated whole. If rail 
carriers are permitted to reduce rates and, for example, are required 
only to meet the tests of section 1 of the act as to minimum reasonable- 
ness, and the Commission cannot prevent a minimum reasonable rate 
regardless of its impact on other modes of transportation, what type of 
test is to be applied? Surely not the fully distributed cost theory. 
That is not even used today. The theory most relied upon is the so- 
called out-of-pocket theory, meaning that the rate as reduced must 
meet actual out-of-pocket costs of performing the service, plus. 
There is a third theory, however, which has had some acceptance and 
that is the “added traffic” theory. Under this theory, all the railroads 
would have to do under section 1 would be to show that the rate in issue 
would pay for the addition of another boxcar to a hundred-car train. 
This would amount to practically nothing. 

If rates were made on the above basis—and it is not inconceivable 
that they would be under the proposed law, obviously the first thing 
that would happen would be the elimination of competitors who are 
not economically as strong as the railroads. After that, the railroads 
would eventually use up their surplus, which has been accumulated 
through the increases mentioned, and they, themselves, would even- 
tually fall as an efficient transportation system. So it is my conten- 
tion that the proposed amendment cannot be administered from a prac- 

tical standpoint, if enacted as here proposed. 

From the standpoint of administration, there is another practical 
objection. H. R. 5523 and H. R. 5524 do not propose to change, in any 
way, the national transportation policy. Since the policy which gov- 
erns the administration of the entire act presently requires that all 
sections of the act be administered so as to preserve the inherent advan- 
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tages of all forms of transportation, then I pose the question, “How 
can the policy be administered together with the ‘three shall nots’?” 
I submit that this is absolutely impossible. 

Commissioner Arpaia presented an address, heretofore referred to, 
entitled, “Railroads—Their Future,” at the Third Michigan Railroad 
Management Seminar as late as February 27 of this year. I do not pro- 
pose to discuss in detail the address of the honorable Commissioner, 
but I do recommend it as excellent reading for this committee; in fact, 
as a “must” before you seriously consider the enactment of these bills 
or anything similar to them. In order to look into the future when one 
is discussing proposed legislation, it is first necessary to look to the 
past to ascertain exactly what is transpiring under the law as it exists 
today. 

Under the present law, there are no “three shall nots.” There is a 
national transportation policy, which the Commission would be en- 
forcing, but how far is it enforced? I submit that today the railroads 
are being given practically unrestrained freedom in rate cutting, with- 
out giving full consideration to the national transportation policy nor, 
for that matter, to the requirements of the present section 15 (a). On 
what is this statement based ? 

The railroads have recently—I mean in the past 5 years—obtained 
very substantial increases from the general increase cases I have men- 
tioned. Depending on the date picked for the starting point, it can 
be said that they have probably increased their rates on commodities 
generally some 100 percent. Yet, in most of these proceedings, they 
have asked for and received authority to apply limited increases, or 
what is known in the trade as maximum holddowns, on the few 
commodities that are susceptible of water transportation. I have in 
mind sulfur, coal, scrap iron and steel, steel pipe, pig iron, and grain 
and similar commodities. 

In addition to these holddowns, the rail carriers have on a selected 
basis—either point-to-point or group-to-group—made additional re- 
ductions on these very same commodities, selected on the basis of terri- 
tory served by water carriers. In most instances, they have eliminated 
even their restricted increases on these commodities. In a large ma- 
jority of the instances they have gone below rates that were in effect 
10 years ago. And, I ask you, who is paying the bill? Obviously, 
it is being paid from the accumulated war chest the railroads have 
built up from general increases applied without restriction on com- 
modities not susceptible to water competition. 

That the position I have taken in this regard is modest, to say the 
least, is borne out by a recent statement by an eminent railroad execu- 
tive. The following is quoted from the statement of Mr. P. J. Neff, 
president of the Missouri Pacific Railroad Co., in making the annual 

report for his company for 1956, which appeared in the Wall Street 
Journal of March 28, 1957: 

The MoPac president said of the 11 percent freight increase granted the rail- 
road in two boosts within the past year, “we’re actually receiving only about a 2 
percent increase.” 

This is so, he noted, because of competition from barge lines along Missouri 
Pacific routes. ‘We can’t apply fully the increased rates granted by the Inter- 
state Commerce Commission because they only increased the disparity between 
barge rates and rail rates.” 
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He added: “If we applied the full increases in many cases we'd lose a lot of 
freight traffic.” The MoPac competes with barge traffic from Omaha to New 
Orleans and from New Orleans to the Rio Grande, Mr. Neff explained. 

An analysis of Mr. Neff’s statement shows that since his recent in- 
crease on an overall basis of 11 percent resulted in an actual increase 
of only about 2 percent, it is obvious that on the rates which are com- 
petitive with barge lines, they must have been reduced below the level 
existing prior to the time his company and other railroads filed the 
applications for increases referred to by hin. 

What has been the practical effect from the standpoint of the rail- 
roads and from that of the water-carrier industry? In most instances 
the water-carrier industry has lost the traffic, because the rail rates, 
when reduced, are in many cases equal to or even lower than the water 
costs and are applied generally on a 50-ton-car basis against 1,000- to 
2,000-ton barge basis. Obviously, no one is going to pay more per ton 
for moving 2,000 tons of cargo than he would pay for moving 50 tons 
of cargo. ‘Inventory, investment, and costs alone make this clear. 

These rate reductions, however, are permitted under existing law, 
ranging as high as 60 percent in some cases and very seldom less than 
25 percent. Further, in many instances, the volume of tonnage moved 
by water is less than the amount of reduction. It follows, necessarily, 
that if the rail lines capture all the water-carrier tonnage, they still 
are going to lose money; in most instances they recapture from non- 
competitive traffic a substantial part and sometimes all of it. The 
result is there is idle barge equipment which must seek some other 
means of livelihood. This is an endless process, unfortunately, be- 
cause the minute this traffic is seught out and barges are readapted 
to handle a particular type of traffic, the barge lines are again con- 
fronted with a rate war in that field. 

It is axiomatic that when a law is changed the administrative agency 
and, in turn, the courts necessarily conclude that the Congress wished 
the present administration of the law to be changed accordingly. Fol- 
lowing that argument to its logical conclusion, what will happen if 
the three shall nots become effective? The bad situation we have today 
obviously will become worse; actually it will become intolerable. If 
this law is enacted, transportation on the inland rivers can just about 
be forgotten. 

If this subcommittee will refer to the testimony of rail representa- 
tives in connection with the Cabinet Committee report and H. R. 
6141-H. R. 6142, of the last Congress, it can quickly ascertain that 
the pivotal point of that report and the above-mentioned bills is the 
change to be made in section 15 (a). I think it can be said, without 
fear of contradiction, that if the railroads obtain the enactment of the 
three shall nots contained in H. R. 5523 and H. R. 5524, they can 
forget the rest of the Cabinet Committee report and bank on a rosy 
future even more monopolistic than the monopoly they previously 
enjoyed. For substantiation of this, it is only necessary to refer to the 
testimony of a prominent railroad industry witness before this sub- 
committee last year who said, in effect, that all the railroads want in 
new legislation is the three shall nots. 

In short, these bills will take us back, not only to the horse-and- 
buggy days but to the days of the Indian ponies before buggies were 
in universal use. Their enactment would be the greatest step back- 
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ward in transportation legislation ever made by any Congress, whose 
duty it is to furnish this country with a framework of laws under 
which transportation can be provided in the American way of doing 
business. 

These bills will nullify the entire concept of the present trans- 
portation policy. It will return this country to a one-form trans- 
portation system. The natural consequence obviously will be to 
leave the shipper with no choice and, once that condition exists 
the water carriers are effectively out ‘of the w ay, just consider for 
moment what it is going to cost per ton to move an essential portent iy 

At the end of a year, this subcommittee would be besieged by the 
Nation’s shippers, farmers, and even the general public with demands 
that the proposed new section immediately be eliminated from the 
law. They all would be the victims of the old railroad monopoly 
operated by present-day tycoons. This, of course, is to say nothing 
as to the impact on other forms of transportation, the loss of the 
investment of hundreds of thousands of people engaged in the water 

carrier business, directly or indirectly, and the loss of employment 
of those thousands of persons who have devoted their lives to working 
on the inland waterways. 

The Interstate Commerce Commission would be a futile admin- 
istrative agency after the enactment of these bills, for the plain and 
simple reason that it could not effectively administer any of the other 
provisions of the law. For example, under section 1. which is the 
section dealing with reasonableness, what tests could it use? I am 
positive that the railroads would, wherever necessary, take the posi- 
tion that the added-traffic theory should be used. The Commission 
would be forced to accept this theory which, when carried to its 
logical conclusion, would not only destroy the water carriers but, as 
I have mentioned, would eventually destroy the railroads themselves. 

These bills boil down simply to a get-rich-quick scheme by law fully 
killing eff all competition to ailroads and, like all get-rich- qe Ik 

schemes, it must of necessity fail. It is not a sound long-run proposi- 
tion. Furthermore, how can the Commission ever administer section 3 
of the act, which prohibits unjust discrimination and undue preference 
and prejudice? It is submitted that it cannot be done if these bills 
are enacted. 

Should these bills, therefore, become law the rail carriers, in mak- 
uu: future competitive rate reductions, will have to meet little or 
nothing in the way of standards. Not only will this have a most 
adverse effect on other forms of transportation, but it will most 
ulversely atfect the rights of shippers located at noncompetitive inland 
points. For example, if : . shipper located at such a point were to 
bring a complaint under section 3 of the act against the rail lines that 
have made such competitive reductions, he “would imme: liately be 
confronted by a rail defense premised solely on the three “shall nots” 
in effect, therefore, such shipper would immediately be “out of c ourt.” 

In conclusion permit me to reiterate most emphatically that the in- 
land water carrier industry, represented here by me, is opposed to the 
utmost to these bills. I want to say that if this legislation is enacted, 
we may as well now agree that there will be established a single-form 
transportation system for this country; namely, the railroad system. 

This form of transportation is the one that apparently has forgotten 
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how to compete, from a service standpoint, and which has been ad- 
vocating the enactment of the three “shall nots,” clearly establishing 
that the only competitive action it cares to take is one based on selee- 
tive rate cutting, inasmuch as it is in the strongest financial position 
of any of the forms of transportation existing today. It is obvious, in 
the opinion of inland water carriers, that this is an attempt by the 
railroads to return to complete monopoly by killing off opposition 
under economic pressure. It is, therefore, strongly urged that this 
subcommittee reject this type of legislation by not reporting it 
favorably. 

Thank you. 

The Cuatrman. Thank you, Mr. Thompson. 

Any questions? Mr. Hale? 

Mr. Hate. In your last paragraph, Mr. Thompson, you stated that if 
we passed these bills, the railroads would have a monopoly. But they 
would not be able to get a lot of passenger business from the airlines, 
would they ? 

Mr. Tompson. I do not know about the passenger business, Mr. 
Hale. None of the group I represent handle passengers, and I am not 
aware of the situation as to the Civil Aeronautics Board or the Civil 
Aeronautics Authority. 

Mr. Hate. But certainly carriage by air would not be put out of 
business by the passage of these bills, would it ? 

Mr. THompson. I did not understand the question, Mr. Hale. 

Mr. Hatz. I say carriage by air would not be put out of business 
by the passage of these bills, would it ? 

Mr. TuHompson. I would not think so. 

Mr. Hats. Well, but you say here that “the railroads would return 
to complete monopoly by killing off opposition * * *.” 

Mr. THompson. That statement should be modified. I meant in the 
transportation of heavy-volume freight. That is the intent I intended 
to leave with you. 

While there has been much progress made in air transportation, I do 
not think any of us will ever see the day when airlines will handle bulk 
commodities in any great volume, such as coal or ores or sulfur or 
Gene ee products. Those constitute the main commodities that the 

arge lines of the United States depend upon for their livelihood. 

Mr. Hatz. I emphatically do not think that the enactment of these 
“shall not” bills would leave the railroads in a completely monopolistic 
situation. It might give them an undue advantage over the people 
you represent and the trucking industry, just as you argued. But that 
would still be a long way from a genuine monopoly. 

Mr. THompson. As a matter of fact, the trucking industry, great 
as it is, and the inland barge industry, are not very competitive. That 
question was asked Mr. Pinkney this morning. The traffic handled 
by barge lines is then very attractive to trucks except over very short 
distances. And from the other side, short distances are not very at- 
tractive to barge movements. 

Mr. Hatz. I think it is fairly safe to say that railroads would not 
be so much interested in this “shall not” legislation if it were not for 
the trucks. I do not think your industry worries them so much, and 
I do not think the airlines worry them very much on the basis of 
freight. But the trucks have got them pretty worried. 
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Mr. Tuompson. Mr. Hale, I certainly cannot agree to that. In the 
barge business we handle a comparatively few different commodities. 
We do not handle perishables. We do not handle very much so-called 
merchandise traffic, no great tonnage of it. Maybe a few commodities 
that are classified as merchandise under existing law, but they move 
in such heavy volumes that they really are bulk movements whether 
they are packaged or boxed or otherwise handled in containers. But 
we have an inherent disadvantage, because of the size of our equip- 
ment. Our minimums are high. ’As I pointed out in our statement, 
the 50-ton railroad car—we compete with that type of equipment w ith 
barges that load from 1,000 to 4,000 tons. 

Mr. Hatz. Tell me this: Could the railroads possibly put you out 
of business as long as they charged compensatory rates ? 

Mr. Tuompson. Well, it all depends on how you compute the com- 
pensatory rates. If the railroads are permitted to continue—and they 
already do it under existing law—their program of selective rate 
cutting, of course they will put the barge lines out of business, the 
same as they will put the trucks out of business. Because we do not 
cover the territory that the railroads do. There are just a little bit 
less than 300,000 miles of trunkline railroads in this country. There 
are 29,000 miles of navigable waterways, of which about 20,000 are 
usable, commercially usable. Lots of those waterways only have 5 or 6 
feet of water, and you just cannot economically operate on shallow- 
draft streams of that type. 

The Chairman. Will the gentleman yield ? 

Mr. Thompson, that is a subject in which I have had some interest 
for a good long while and which some of my people have been quite 
interested in and have brought to my attention. They have advised 
me that some of the national associations, such as yours and others, 
have given them the information as to the effect this would have. 

Now, the Ouachita River is a navigable stream which is in my 
district. It has a 614-foot channel from the confluence of the Missis- 
sippi River back up to( ‘amden, Ark. 

Now, there has not been much water traffic going into the river, and 
we have not been able to develop much barge transportation. Appar- 
ently there are economic reasons for it. One is that you cannot 
develop much barge on a 614-foot channel. You know that. 

Mr. Trromrson. That is true, sir 

The Cuatrrman. But nevertheless, during all these years that we 
have had that facility there, shippers all over that area acknowledge 
the fact that it has tended to provide reduced freight rates by rail- 
roads throughout that whole area at much more greatly reduced rates 
than they w ‘ould have had to pay had it not been for that. 

Mr. Trrompson. I think that is absolutely true, Mr. Chairman. 

The Crarrman. All right. There is a situation in which they 
reduce rates to meet potential barge competition. But they have not 
put the barge lines out of business, because there is not a common 
carrier on the river. It is a contract carrier, and it therefore does not 
have this problem. But nevertheless, it has not destroyed the barge- 
line facilities if and when the barge lines were to become usable. 

Mr. THomrson. Well, as you point out, Mr. Chairman, there has not 
been any common-carrier service on the Ouachita River. There was a 
movement out of there of bauxite ore, I believe, to some degree during 
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World War I1—the traffic moving in there in the volume that barge 
lines are economically equipped to handle. If you had some big fae- 
tories in there—and I know you would like to have them there, and 
we would like to have them, where huge quantities of raw materials 
were to be used, I am sure that those raw materials would be attracted 
to the water route, which is year round, as you know, down there. 

The Cuatrman. Well, we do not have the greatest amount of ma- 
terials in the country, but it is substantial, and what has been of some 
concern to me is if water carriers are going to complain so much about 
how they are going to be affected, without providing the service them- 
selves, I do not see that they have much of a complaint. 

Mr. Tuomrson. I do not know, Mr. Chairman. Nothing comes to 
my mind as to any request for service on the Ouachita River of any 
consequence, at least in my experience. 

The Cuatrrman. What about the line-haul movement which has been 
trying to be developed up and down the river? And instead of utiliz- 
ing it they got a pipeline which they had to take over on the Mississippi 
River. How about the movement of the sulfur traffic up and down 
the river by the International Paper Mill Co.? You just mentioned 
the bauxite problem. And what about the barite, the barium, that 
was moved over that river, or attempted to be moved, and yet the only 
carrier authorized for common-carrier operations was the Dixon Co., 
and they never put a boat on the river. But let somebody else come 
in and try to get it, they will protest, saying : “We provide the service.” 

Now, if that is the service some of the waterways operators are 
going to provide, then I am not too sure that these great claims being 
made here about the damage that is going to be done to something that 
does not exist should receive too much merit. 

Mr. THompson. Well, you mentioned one company that I know isa 
substantial user of barges on the inland river system—Lion Oil. They 
ship a lot of stuff. 

The CHatrman. Yes, but they do it on their own and have been 
doing it, because they could not get anybody to do it for them. 

Mr. THompson. They may own some of their barges, but I do not 
believe you will find, upon inquiry, Mr. Chairman, that Lion Oil Co. 
or its parent or its affiliates own many boats. 

Many of these steel and coal companies own their own barges. 

The CuatrrMan. Yes, and so does Monsanto. 

Mr. THomrson. Yes, Monsanto is a big sulfur shipper, one of the 
largest in the country. That sulfur moves from Texas and Louisiana 
points generally into St. Louis. 

The Cuatrman. Well, what I am pointing up clearly is the fact 
that there are such great claims that are being made, and I am sure 
other people have been caused concern, as have our own people, by this, 
and yet at the same time you seem to have a lot of difficulty in getting 
them to move. 

We are having trouble getting boats on the river in order to get 
what we think we should have, a 9-foot channel. But we do not seem 
to be getting the kind of cooperation we should out of the barge op- 
erators. They are just not interested. 

Now, I am interested in my people in different ways. I guess you 
know that. 

Mr. THompson. Yes. 
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The CuarrMan. But when you come to me complaining about some- 
thing that you do not provide and putting it on the basis that you are 
going to be destroyed—well, you cannot destroy something that does 
not exist. 

Mr. Trrompson. Well, on that particular river what you say is 
true. What you stated earlier, Mr. Chairman, as to these water com- 
pelled rates, that your people down there in your area said because of 
the availability of even a 614 foot channel on the Ouachita River it 
has had a tendency to keep rates down. And, of course, that is one 
of the justifications for improving the river and keeping it maintained. 
It is another problem that is not before us now, but nevertheless, I 
think you can go all over the country where these twenty-three or 
twenty-four thousand miles of nay igab le waters are available. And 
freight rates are lower. Transportation rates are lower in those areas. 

The Cuairman. I thank the gentleman for taking so much of his 
time, but I wanted to get this in here. And I am saying this now. 
While I am not against the bill—I have made no comment or statement 
one way or the other about them, because I do want to get all the in- 
formation that I can on the effect of them; but it seems to me from 
my listening to this tremendous testimony that we have received in 
this third year, the most important problem you have got here is not 
necessarily whether you are going to try to — high rates in order 
to help somebody else, who may not be set to provide the service as 
well or as efficiently in the operation—it seems to me the important 
thing is this thing of selective rate cutting, where they can utilize 
what authority the Vy have ona particular commodity- -selected proposi- 
tion. That is the way it seems to me a lot of shippers and the public 
in this country are being injured and injured severely. And I am 
more interested, I think, in doing something about that than I am 
about the claim that we see here, that we have to keep high rates in 
order to keep somebody in business. 

Mr. Hate. I just want to add that what the chairman has been say- 
ing is just along the line of what I have been saying. I think the 
sweeping language in this closing paragraph of your statement is a 
great deal stronger than the facts warrant, I do not be lieve that the 
passage of these “shall not” bills would leave the railroads in com- 
plete monopolistic control of the transportation field. I just do not 
believe that. 

Mr. Tuompson. As far as the bulk commodities are concerned, M 
Hale, I am convinced that the passage of these “shall nots” would 
dry up that particular traffic. And that is the traflic of the barge line 
It happens under existing law. These so-called water-compelled rates 
that apply to ports on the inland rivers of the country and do not 
apply any place else, whether they are accomplished by fourth section, 
departures, or whether they are just out and out rate cuts. 

I have said at one time that the railroads of this country seem to 
have two rate departments. And I think it has proven out. They 
have one rate department that looks after the increasing of the rates 
and right across the hall or some place else close they have a rate cut- 
ting department. I do not think that is fair. They raise the rates 
where they can raise them, where the competition is nonexistent, and 
cut them:down where there is competition. And that is particularly 
true on bulk commodities that move in heavy volume, high maximums. 
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Mr. Hate. Well, in that respect, are they so different from other 
merchandisers ? 

Mr. THompson. Well, I think so, yes, sir. We in the barge line 
business, Mr. Hale, do not have a backlog. We do not have some place 
we can go and recapture. We are limited. Our mileage is much less 
than 10 percent of the rail mileage. We do not tap many river areas 
of this country that create and receive a high volume of freight. 

So if the railroads, that do it now, are to be permitted, under this 
“shall not” legislation, to reduce rates at river crossings and at the 
ports and then raise them up back in the hinterland away from the 
rivers, the folks back there are going to pay more for their transpor- 
tation, and we are going to be put out of business. 

And I have pointed out further that many industries, some of them 
major industries—and that tendency has been particularly noticeable 
in the last 10 years—have located their plants along the navigable 
waterways of the United States, in order to get the benefit of low-cost 
transportation on their raw materials, which generally move at a 
low rate. 

Why did the Congress approve the St. Lawrence seaway? There 
was quite a controversy over it for many years, and they approved it, 
and it is now underway, fundamentally to bring in low-cost raw mate- 
rials to American industry. 

Mr. Younger. Are there any barge companies owned by the rail- 
roads ? 

Mr. Tuompson. No, sir. That is prohibited by the Panama Canal 
Act. But the Transportation Act of 1940 modified or amended the 
Panama Canal Act to a minor degree, that they can own barges upon 
the specific approval of the Interstate Commerce Commission, and to 
the best of my knowledge no railroad has made application to do so. 
However, I would like to point out, Mr. Younger, that the railroads 
are substantially operators of floating equipment, principally car floats 
and lighters to unload big ships and take them into the docks. 

About 45 percent of the commercial tonnage in New York harbor, 
the greatest harbor in the world, moves on, and in railroad-owned or 
chartered equipment. They are a substantial operator of tugs in New 
York harbor and in other harbors. San Francisco is another one. 

Mr. Youncer. They must do quite a bit of business, then, in the 
inland waterways. 

Mr. THompson. They do. 

Mr. Youncer. Then they must own some companies. 

Mr. Tuompson. No, they do not own any companies. 

Mr. Youncer. They operate in the name of the railroads? 

Mr. THompson. They do, as a service, as a switching service; yes, 
sir. Like the Southern Pacific operate those ferries at San Francisco 
Bay. All of the major railroads going into New York have their 
own tugs and their own carfloats and their own lighters. But they 
have traffic that is a through movement; traffic that originates or is 
destined on their lines or some other rail lines. 

Mr. Youncer. That is all, Mr. Chairman. 

Mr. Frrepex (presiding). Mr. Wolverton? 

Mr. Wotverton. Mr. Thompson, I have listened very carefully to 
the statements you have made, which would indicate that in your 
mind the railroads feel very harshly about the barge lines and this 
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bill would permit them to feel even more so. I would like to know 
what you have to say as to the effective competition that barge lines 
are able to make with railroads based upon the fact that the barge 
lines do not have any charges for maintenance of way or for volume 
of way, such as the railroads have to provide for themselves, over 
which their tracks are run. I suppose you have heard that suggestion 
before, have you? 

Mr. Tuompson. Yes, sir, I have heard that. 

Mr. Wotverton. If’ you understand what I want to know—— 

Mr. TxHompson. I understand you have presented the so-called toll 
or user charge proposition. 

Mr. Wotverton. Oh, no. Iam not talking about that. We are not 
going to get into that kind of a discussion. I do not have that in 
mind at the moment—until you bring it there. 

What I am asking is from the standpoint of a railroad providing 
and maintaining its own right-of-way, over which, if it does business 
on the barge lines, whether it is this river that the chairman spoke of 
in Arkansas or any other, it is provided for them, and it costs them 
nothing, and they use it. 

Now, what have you got to say as to an element that is favorable 
to barge lines and certainly detrimental to railroad companies ? 

Mr. Tompson. Well, the railroads, of course, own their own rights- 
of-way. 

Mr. Worverron. That is right. 

Mr. Tuompson. They exercise complete authority over it. 

Mr. Worverton. And they have had to buy it, 

Mr. TuHompson. In many instances; yes. In all instances, I guess, 
east of the Mississippi River. There were some land grants, of course, 
a substantial number. But they own that money. They operate on 
it exclusively. 

If a fellow in an automobile or a truck started down the right-of- 

way, they would have him arrested for trespass. 

Mr. Worverton. You are not speaking from the standpoint of 
what acts of a criminal carrier or misdemeanor or otherwise can be 
permitted and punished ? 

I am asking it from the standpoint of the ability to make a rate that 
is preferential as to a barge line which the railroad does not have. 

Mr. Tuompson. It is true that barge lines do not pay for the main- 
tenance of the navigable channels. ‘As I pointed out in my colloquy 
with Mr. Younger, the railroads themselves are users of the water- 
ways. They do not pay, either. 

Mr. Wotrverton. Now you are talking about New York Harbor? 

Mr. Tompson. Yes, sir. 

Mr. Wotverton. Well, that is not what you testified about. In your 
testimony, you testified to inland waterways 

Mr. Titompson. Well, New York Harbor is an inland water way. 

Mr. Wotverton. Oh, of course you can speak of it, but that was not 
in your thought when you testified here today. It only came in asa re- 
sult of questions asked by Mr. Younger. 

Let us confine it to the conditions that you have in mind, over which 
you have operated for so many years, and with which you are so 
familiar. 

Mr. THomrson. We have an advantage to a degree that we do not, 
under existing law and under national policy, pay for our use of the 
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navigable waters. But I have to point out that we only have a col- 
lateral use of those waters. Other people use them. Other people get 
benefits from them. And the fact that we are able to lower rates on 
many commodities—of course, that factor is undoubtedly involved 
to some degree. 

Mr. Wotverron. And it is an element, therefore, that the railroads 
must necessarily recognize. But you object to them taking any steps 
that would enable them to overcome it. 

Mr. Tuompson. I do not know how much they can recognize it, Mr. 
Wolverton. I object to the theory and the philosophy of selective rate 
cutting, of cutting the rates in one area in order to recapture what 
might have been losses in another area. 

Mr. Wotverton. You get away from what I had in mind when I 
asked you the question. ‘T am asking it entirely on the basis of the 
providing of a right-of-way to a large barge company which is not 
provided for railroad companies, and which necessarily means some 
detriment to the railroad company, and which it seeks to overcome, 
we will say, by bills such as this. At least, that is your fear? 

Mr. Tuompson. Well, it is difficult to answer your question without 
going to what you would think is somewhat afield. These navigation 
channels are provided by the Government, built by the Government, 
and maintained by the Government. And the railroads in only a few 
instances actually use them. 

But let me point out that the Congress many years ago embarked 
upon a flood-control program, of building flood-control works all over 
this « ‘ountry where needed, building them on the Ohio and up in Con- 
necticut. And they built them many places. And the railroads did 
not contribute to those projects. They were built by the same amount 
of money, by the same agency of Government that digs the navigation 
channels and maintains them. Yet in my opinion no single indus stry 
other than agriculture has benefited more by this than the railroad 
industry. 

Mr. Wotverron. I had never heard that argument made either for 
or against the bill on the floor of the House at any time. 

Mr. Tuompson. I think the facts will bear out my statement. 

Mr. Wotverron. Well, there might be a difference of opinion about 
that, but I will not enter into that argument with you, because I do 
not think it has anything to do with what we are discussing here today. 

Mr. Frieper.. That will be all, Mr. Thompson. Thank you very 
much. 

Mr. THomreson. Thank you. 

Mr. Frrepet. Our next witness will be Mr. Charles B. McInnis. 


STATEMENT OF CHARLES B. McINNIS, VICE PRESIDENT, SAFEWAY 
TRAILS, INC. 


Mr Molwnis. Mr. Chairman, members of the committee, my name 
is Chi les B. McInnis. I am vice president of Safeway Trails, Inc., 
820 T Street NE., Washington, D.C. That company is a typical inter- 


eity ear rier of passengers bv motor vehicle. 
I am appearing on behalf of that company and also as a director of 
the National Association of Motor Bus Operators 
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That association consists of approximately 1,000 carriers, who pro- 
vide about 80 percent of the intercity motorbus t transportation in the 
United States. 

It furnishes not only the transportation for passengers, but also 
provides package express, first-class pouch mail service in many places, 
and in numerous communities throughout the country where there is 
no rail or other type of transportation service. 

Exclusive of mass commutation travel, intercity buses transport 
some 35 percent more passengers than the railroads. 

My remarks shall be from the standpoint of intercity motorbus 
industry, the: industry which transports passengers between cities. 

My remarks will be directed to H. R. 5523 and H. R. 5524. 

In view of the lateness of the hour, I shall not endeavor to read my 
statement but will ask that it be incorporated in the hearings. 

Mr. Frrepen. It is so ordered. 

(The statement referred to follows :) 


STATEMENT OF THE NATIONAL ASSOCIATION OF Motor Bus OPERATORS ON H. R. 
5523 AND H. R. 552 


My name is Charles B. McInnis and I am vice president of Safeway Trails, 
Inc., an interstate motor carrier of passengers operating various intercity 
routes in Maryland, New Jersey, Pennsylvania, Delaware, New York, and the 
District of Columbia. I am appearing before your subcommittee as an official 
of a typical intercity motor carrier of passengers and I have also been authorized, 
for purposes of this hearing and as a member of its board of directors, to state 
the views of the National Association of Motor Bus Operators on H. R. 552% 
and H. R. 5524. 

This last-named organization is the national trade association for the inter- 
city motorbus industry. It serves as spokesman for nearly 1,000 carriers who 
provide about 80 percent of the intercity motorbus transportation in the United 
States. In addition to furnishing the only means of public transport in thou- 
sands of communities, our industry also provides package express and first-class 
pouch-mail service in many of these places; there has been a continuing increase 
in these nonpassenger services in part as a result of the abandonment of un- 
profitable rail passenger schedules. Exclusive of mass commutation travel, 
intercity buses transport some 35 percent more passengers than the railroads. 

The two bills to which our remarks are addressed would amend section 
15 (a) of the Interstate Commerce Act by adding a third paragraph containing 
the controversial and highly publicized “three shall nots” as restrictions on the 
ratemaking authority of the Interstate Commerce Commission. Specifically 
the proposed amendmenf would provide that, in prescribing just and reasonable 
rates for carriers subject to the act the Commission “shall not” consider (1) the 
effect of such rates on the traffic of any other mode of transportation; (2) the 
relation of such rates to the rates of any other mode of transportation; or (3 
whether such rates are lower than necessary to meet the competition of any 
other mode of transportation. 

The national transportation policy requires the Commission to regulate the 
different types of carriers subject to its jurisdiction so as to, among other 
things— 

1. “Recognize and preserve the inherent advantages of each” 


») 


2. “Promote * * * adequate, economical and efficient service” 
3. “Foster sound economic conditions in transportation and among the 
several carriers”; and 
4. “Encourage * * * reasonable charges * * * without * * * unfair or 
destructive competitive practices” (act Sept. 18, 1940, 54 Stat. 899). 
All of these requirements are imposed “to the end of developing, coordinating and 
preserving a national transportation system by water, highway and rail, as 
well as other means, adequate to meet the needs of the commerce of the United 
States, of the postal service, and of the national defense” (ibid.). 
In performing its ratemaking functions under the act the Commission has 
long given effect to these essentials of our national transportation policy. Thus 
in determining the reasonableness of rates the Commission has considered the 
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effect rates published by one form of transportation have on another form. 
This has served to deter carriers in one form of transportation from publishing 
unduly low rates for the purpose or with the effect of driving carriers in another 
form of transportation out of business. It has not, as some contend, been used 
otherwise by the Commission for the purpose of allocating traffic among the 
several modes of transport. Enforcement of the principle gives effect to the 
requirements that the inherent advantages of each form of transport shall be 
preserved, that rates or charges shall not be the instrument of unfair or de 
structive competitive practices and that sound economic conditions in transporta- 
tion shall be fostered. It helps to maintain a transportation system adequate 
to serve the needs of the public, the Post Office Department and the national 
defense, 

The proposed legislation would apparently bring an abrupt end to the long- 
standing principle that the Commission will consider the effect of rates of one 
mode of transportation on another mode. It thus introduces a new concept into 
a situation which has been developing since the Interstate Commerce Act was 
enacted into law in 1887. This new concept could inflict seriously adverse con- 
Sequences on the intercity bus industry by disturbing the present competitive 
balance between the different modes of transportation. Further, it would inject 
uncertainty and confusion into a vital area of rate regulation. The standards of 
ratemaking are now reasonably well settled, they are well knowni, and business 
ean be conducted with reasonable assurance as to the consequences of rate 
action. The proposed legislation, on the other hand, is new and untried. Its full 
meaning could not be known to those subject to regulation until it has been 
settled by litigation which could extend over a period of years. There would be 
a disruption of business preventing any long-range plans during the period re- 
quired to settle the meaning of the legislation. The consequences would, in our 
view, be contrary to the proper development and mantenance in the public inter- 
est of an adequate transportation system. 

By excluding from the ratemaking process any consideration of the effect of 
rates on another mode of transportation, this legislation would restrict the rate- 
making power of the Commission to a determination whether rates are com- 
pensatory to the carrier publishing the rates. The problems created by this 
standard grow out of the fundamentally different economic characteristics of 
the different modes of transportation. These differences could give one type of 
earrier an advantage over another, under this standard of ratemaking, even 
though the advantage could not be justified economically. 

Two general categories of costs are incurred by carriers. One consists of 
direct or out-of-pocket costs which vary with the volume and types of traffic 
handled. The other includes all remaining costs. These are fixed or constant 
costs which theoretically do not vary with the volume of traffic handled. The 
“compensatory” standard of ratemaking is generally understood to allow carriers 
to fix rates on the basis of their out-of-pocket costs rather than total costs. No 
carrier could be expected to base rates on out-of-pocket costs for very long, but 
it could be and is done for purposes of underpricing competitors on a temporary 
basis to the end of capturing the competitors’ traffic. 

Because the intercity bus industry is primarily a service industry—i. e., one 
having a relatively small investment in property in relation to services per- 
formed—its total costs are made up largely of direct or out-of-pocket costs. Rail- 
roads, on the other hand, having large investments in property in proportion to 
services performed, experience small out-of-pocket costs in comparison to fixed 
costs. These differences in cost characteristics of rail carriers and bus oper- 
ators would, under the “compensatory” ratemaknig standard, enable rail carriers 
to charge lower rates than bus operators for the purely competitive purpose of 
capturing traffic of the buslines notwithstanding the fact that the total cost to the 
rail carriers in providing the particular services may exceed the total costs of 
competing buslines. This clearly gives one mode of transportation—viz, rail car- 
riers—a competitive advantage over motorbus operators which cannot be justi- 
fied on economic grounds. 

The greater vulnerability of motorbus carriers to revenue changes as com- 
pared with rail carriers further compounds the unfair competitive rate advan- 
tage this legislation would provide rail carriers. Motor carrier investment in 
property is made up largely of operating equipment with a relatively short life. 
This requires a rapid turnover of capital. In order to achieve this rapid turn- 
over, motorbus carriers must endeavor to operate with a close margin of operat- 
ing revenues over expenses. The situation is different with rail carriers. Their 
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investment is in property having a long useful life. Capital turnover is thus 
much less than in the case of motorbus carriers and there is much greater mar- 
gin of operating revenues over expenses. Consequently, railroads are consider- 
ably less vulnerable to revenue changes than are motorbus operators. Further, 
the diversified transportation interests of rail carriers enable them to absorb 
losses from passenger service through revenues derived from freight operations. 
Thus for years rail carriers have underwritten passenger deficits with profits from 
freight operations. In short, losses in passenger revenues resulting from below- 
cost rates cause little damage to the overall operations of rail carriers but they 
quickly cripple motorbus lines. 

The proposed legislation thus gives rail carriers a devastating competitive 
advantage. It allows them to charge lower rates than motorbus lines on the 
basis of out-of-pocket costs even though their total costs exceed those of the 
buslines. In addition to giving them a rate advantage, it leaves them free to 
use below-cost rates (all costs considered) for competitive thrusts against their 
motorbus competitors. They enjoy financial resources which enable them to use 
such rates to cause ruinous revenue losses to buslines without any corresponding 
effects on their own overall financial situation. They are thus placed in a position 
where they can make a temporary, selective use of below-cost rates in areas of 
competition from bus operations with the effect of driving buslines swiftly out 
of business with little damage to themselves. 

The proposed legislation is similar to provisions contained in H. R. 6141 and 
H. R. 6142 considered by this committee during the last session of Congress. 
The Interstate Commerce Commission strongly opposed that legislation. We 
are in accord with the Commission’s view as expressed by the then Chairman, 
Commissioner Arpaia, in the statement he filed with your committee. The fol- 
lowing remarks of Commissioner Arpaia are apropos of H. R. 5523 and H. R. 5524: 

“Authorities agree that the constant or fixed portion of the total rail expense 
is approximately twice as great as the corresponding costs for motor carriers, 
for example. It follows that the ratio of out-of-pocket or direct costs to total 
rail expense is considerably smaller than the ratio of out-of-pocket costs to 
total motor carrier expenses. Thus, we have innumerable situations where the 
carrier with the higher total costs will have the lower direct costs and vice versa. 
The low-cost form of transportation (all costs considered) should normally be 
the ratemaking form. Within reason, other carriers should be permitted to 
meet the rates of the low-cost carrier. A high-cost carrier should not be per- 
mitted to set the pace in ratemaking, and the Commission’s policy has not bound 
rates to the high-cost carrier. 

“In many competitive situations it is proper for a carrier to establish a rate 
returning less than its full costs but which will cover its direct or out-of-pocket 
costs and contribute something to fixed costs. However, the three ‘shall nots,’ 
would leave high-cost carriers entirely free to establish rates approximating 
their out-of-pocket costs for the sole purpose of capturing all of the traffic of 
competitors which have lower full costs, but higher out-of-pocket costs. To 
put it bluntly, the proposed amendment to section 15(a) would, in many instances, 
enable railroads to drive other forms of transportation out of business. In 
transportation, as in any other business, with the disappearance of competitors 
the rates of the victors in such a struggle would not long remain on the depressed 
competitive levels. 

“Of course, no form of transportation should be expected to operate on an 
out-of-pocket cost basis, or on one approximating out-of-pocket costs, and it 
could not be expected that any would do so for very long. Accordingly, a car- 
rier should not be permitted to reduce its rates to an out-of-pocket level for 
the purpose, or with the probable result, of depriving shippers of the service 
of other carriers with lower full costs. To avoid such a result, consideration 
of the effect of the rates upon other forms of transportation is essential.” * 

A particularly objectionable feature of this legislation is that it would have 
its greatest impact against the operations of bus carriers involving the most 
direct competition with rail carriers. The revenues derived from these opera- 
tions are indispensable to the maintenance of other less remunerative bus opera- 
tions which are even more essential to the public than those operations most 
directly competitive with rail carriers. For these reasons the legislation acts 
on operations of bus carriers as to which they can least afford the effect of the 
legislation. 


1 Digest, alysis and index of testimony of the hearings before a subcommittee of the 
dimenamtens ow Interstate and Foreign Commerce, House of Representatives, 84th Cong., 
2d sess., on H. R. 6141 and H. R. 6142, pp. 86f. 
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Rail transportation and bus operations are most competitive with respect to 
relatively long journeys (e. g., 100 miles or more) and on trunk routes between 
major centers. The flexibility of the motor bus and its lower operating costs en- 
able it to serve thousands of communities which have never had rail service or 
where unprofitable passenger service by rail has been drastically reduced or aban- 
doned. Much of the passenger business of the buslines consists of relatively 
short trips as evidenced by the fact that the average intercity bus passenger 
travels only about half as far as the typical rail passenger. 

Further, it is well established that short-haul traffic tends to be noncompen- 
satory. For exampie, the average passenger-mile cost (to the carriers) for trips 
up to 10 miles in length is more than 80 percent above the unit cost for all jour- 
neys; for trips between 20 and 30 miles, the unit cost is about 60 percent above 
the average. At the other extreme, the carrier cost per mile for bus trips in 
excess of 500 miles is only 69 percent of the overall average. 

These variations exist for several reasons. In the first place, vehicle and driver 
utilization is relatively low on short routes because of such factors as traffic 
density, frequent stops and waiting time between trips. Further, terminal and 
other fixed expenses, which do not vary with length of trip, are consequently a 
relatively large proportion of the cost of furnishing short-haul transportation. 
Busfares, therefore, unlike rail fares which are generally fixed on the basis of a 
constant rate per mile, are set on a sliding scale to conform to the cost pattern; as 
the length of the trip increases, the rate of fare per mile declines. 

It is clear that the impact of rail competition with the buslines is primarily on 
the only segment of bus service that tends to be compensatory. Stated otherwise, 
the bus carriers could not possibly continue to furnish thousands of communities 
with their only means of public transportation, which consists largely of short- 
haul, high-cost traffic, if they do not continue to handle a considerable volume of 
longer haul traffic for which they must compete with the railroads. 

Under the proposed rule of ratemaking, the railroads would be free to reduce 
their rates on this competitive segment of the traffic. As a matter of fact, such 
a trend has already occurred even under existing policy. The railroads have 
published regular, continuing excursion fares at substantially less than basic 
fares. In many instances these excursion fares undercut basic tariffs by as 
much as 25 percent. They have published hundreds of short-duration excursion 
fares, many of which allow even greater reductions. They have published reduced 
family fares, allowing reductions of from 19 to 34 percent below basic rail fares. 
They have published multiple-ticket, party or group fares affording substantial 
reductions. These reduced rates have produced an actual decline in overall 
average rail revenue per passenger mile. 

All of these reductions have been effected in the face of a mounting rail passen- 
ger deficit amounting, in 1955, to more than 50 percent of total rail revenues from 
passenger and allied services. This staggering deficit must, of course, be offset by 
freight revenues and is responsible, in considerable degree, for the recurring 
increases in freight rates—some 23 percent in the aggregate since 1950. The bus- 
lines obviously cannot resort to such subsidization of its passenger services since 
their revenues from other services constitute less than 10 percent of the total. 

Enactment of the proposed rule of ratemaking would serve merely to impair 
further the already precarious fiscal position of the intercity buslines. Of the 
153 class I intercity bus companies (i. e., those with annual gross revenues of 
$200,000 or more) required to report to the Interstate Commerce Commission, 
52, or one-third of the total, incurred overall deficits in 1955. Preliminary data 
for 1956, show no significant change in this situation. The smaller interstate 
carriers, some 700 or more in number, who operate under Commission jurisdiction 
are, as a group, actually operating in the red. Many of them have already been 
forced out of business. In New York, for example, a recent study showed a mor 
tality rate of about 10 percent of all the companies in less than 2 years.* The 
governors and legislatures of several States have become so concerned over this 
problem that they have instituted tax relief and other measures in an attempt 
to preserve the essential services which the buslines provide to the thousands +f 
communities. 

I should like to quote briefly from the recent report of a select committee 
the House of Representatives of the State of Michigan. 
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* Report of the special committee appointed by the Governor for the study of the prob- 
lems of the privately owned motorbus industry, State of New York, transit study com- 
mittee, 1954. See also intercity bus transportation in New England, a report by 
New England governors’ committee on public transportation, 1956 i 
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“It should be noted that there has been established in Michigan a comprehen- 
sive system of intercity motorbus routes over which individual carriers oper- 
ated pursuant to authority granted by the Michigan Public Service Commission, 
but whose operations are coordinated through the medium of joint-line service 
so as to produce maximum service to the public. These carriers serve the entire 
State and if it were not for their respective services, there would be many areas 
of this State without any form of public transportation of passengers and related 
traffic. Representatives of the traveling, shipping, and receiving public ap- 
peared before this committee and testified as to the absolute necessity for main- 
taining this service and to the dire results which would befall this State if such 
service were to be discontinued * * *. Based upon the findings of fact herein- 
after set forth, your committee concludes that both the local and intercity divi- 
sions of the common motor carrier bus industry of this State are in dire financial 
straits and that, if the Government of this State as well as local units of govern- 
ment do not take immediate, progressive, and objective action, through the me- 
dium of tax relief, the above-quoted transportation policy of this State will be 
thwarted and the public interest * * * will be irreparably injured and eventually 
destroy.” * 

As the foregoing indicates, this legislation comes at a critical time for buslines. 
It would further aggravate their economic problems by changing the existing 
rules to deny them equal competitive opportunity with rail carriers. Even under 
existing transportation policy the intercity bus industry faces formidable ob- 
stacles in its effort to maintain essential services. Enactment of the ratemaking 
proposal in H. R. 5523 and H. R. 5524 would make this difficult situation even 
worse. The threat to essential bus services indicated by the proposed legislation 
is contrary to the public interest in the establishment, promotion, and mainte- 
nance of an adequate transportation system capable of fulfilling the transporta- 
tion needs of the public, the postal service, and the national defense. We are 
thus compelled to oppose H. R. 5523 and H. R. 5524.* 


Mr. McInnis. And I will ask permission to comment briefly on one 
or two points in my statement. 

We oppose H. R. 5523 and H. R. 5524 for the reason, among other 
things, that it changes, makes an abrupt change in the national trans- 
portation policy, as generally understood, and as we think has been 
administered in the past, and sets up an entirely new standard, which 
we think will lead to considerable uncertainty in the ratemaking field 
and will result in considerable litigation before the standards are again 
determined. 

At the present time, we have a reasonable concept of the standards, 
by which rates are determined. And the ordinary businessman or 
busman can determine with some degree of accuracy how those rates 
will be determined. 

Now, if the three “shall nets,” as provided in the 2 bills to which I 
am addressing my remarks, are incorporated in section 15 (a) of the 
Interstate Commerce Commission Act, there will remain substantially 
only one standard for ratemaking purposes as we see it, that is, the com- 
pensatory standard. And we think that would discriminate against 
the motorbus industry particularly, because of the peculiar nature of 
the motorbus industry. 

As is pointed out in my statement, and as has been pointed out by 
other witnesses here before me, the compensatory standard has usually 
been accepted as the out-of-pocket cost, that 1s the case in the rail 


3 Report of Committee on Bus Company Failures, Journal No. 16 of the House of Repre- 
sentatives, 69th Legislature, Lansing, Mich., February 7, 1957. 

4It might be noted that the conclusions which we have drawn in respect of these two 
proposed measures are equally applicable in principle to the revisions in ratemaking policy 
contained in H. R. 5521 and H. R. 5522, the omnibus measures proposed by the Depart- 
ment of Commerce to implement the recommendations of the Presidential Advisory Com- 
mittee on Transport Policy and Organization. While the policy revisions proposed therein 
are substantially broader than those of H. R. 5523 and H. R. 5524. their ultimate result 
would be the same. Consequently we must also oppose the ratemaking proposals in the 
Department of Commerce bills as well as the related changes in the statement of national 
transportation policy set forth therein. 
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carrier; although the rail carrier has a higher total cost than the 
motorbus operator, it has a proportionately smaller out-of-pocket cost, 

Hence, if the measure of compensation, for the purpose of applying 
the compensatory standard in a determination of a rate—you use in 
that the out-of-pocket measure that it will discriminate against the 
motorbus operator and permit the rail carrier to do to the motorbus 
operator what has been suggested by other witnesses might be done 
to the other carriers whose representatives have appeared before you. 

By selective rate cutting, they could put a particular carrier out of 
business or destroy its business on a particular line. 

Now, Commissioner Arpaia has been quoted at considerable length 
to this committee, and I hesitate to quote him again, but he has sum- 
marized so well in one of his remarks to H. R. 6141 and 6142 the corre- 
sponding bills before this committee last year. 

The point that I am trying to make here—I shall ask your indulg- 
ence to read that summary, because I think it summarizes our position 
better than I can do otherwise: 


Authorities agree that a constant or fixed portion of the total rail expense 
is approximately twice as great as the corresponding costs for motor carriers, 
It follows that the proportion of out-of-pocket or direct costs to total rail ex- 
pense is considerably smaller than the ratio of out-of-pocket costs to total 
motor carrier expenses. Thus, we have innumerable situations where the carrier 
with the higher total costs will have the lower direct costs and vice versa. The 
low-cost form of transportation (all costs considered) should normally be the 
ratemaking form. Within reason, other carriers should be permitted to meet 
the rates of the low-cost carrier. A high-cost carrier should not be permitted 
to set the pace in ratemaking, and the Commission’s policy has not bound rates 
to the high-cost carrier. 

In many competitive situations it is proper for a carrier to establish a rate 
returning less than its full costs but which will cover its direct or out-of-pocket 
costs and contribute something to fixed costs. However, the three “shall nots,” 
would leave high-cost carriers entirely free to establish rates approximating 
their out-of-pocket costs for the sole purpose of capturing all of the traffic of 
competitors which have lower full costs, but higher out-of-pocket costs. To put 
it bluntly, the proposed amendment to section 15 (a) would, in many instances, 
enable railroads to drive other forms of transportation out of business. In 
transportation, as in any other business, with the disappearance of competitors 
the rates of the victors in such a struggle would not long remain on the de- 
pressed competitive levels. 

Of course, no form of transportation should be expected to operate on an 
out-of-pocket cost basis, or on one approximating out-of-pocket costs, and it could 
not be expected that any would do so for very long. Accordingly, a carrier should 
not be permitted to reduce its rates to an out-of-pocket level for the purpose, 
or with the portable result, of depriving shipers of the service of other carriers 
with lower full costs. To avoid such a result, consideration of the effect of the 
rates upon other forms of transportation is essential. * * * 


We submit that the motor-carrier industry is in a position to offer 
lower rates on a total cost basis than is the rail. But it is vulnerable 
to destruction by the rail if the out-of-pocket cost standard is adopted 
as the standard of the compensatory rate. 

In addition to that, the motor carriers are peculiarly vulnerable 
because of their low margin. Now, they operate at a very low margin. 
For example, the Commission’s figures ‘for all regular intercity sched- 
uled operations for the year 1955 indic rate that in their regularly 
scheduled operations their vehicle mile income was 38.4 cents per 
vehicle mile; their expenses were 38.2 cents per vehicle mile or two- 
tenths of 1 percent, margin of profit on the regularly scheduled inter- 
city operation. That does not of course include all their profit, be- 
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cause they had charter services and certain nonoperating station 
income that would have increased this profit to some extent. 

But after taking into consideration those increases, the ratio or the 
margin of profit is still very slim. Or, stated another way, their 
operating ratio is around 91 percent. The margin between that and 
100 is approximately the overhead and the income from which they 
have to live. 

Another point on which the motor passenger carriers would be 
peculiarly vulnerable is that the greatest competition from the rail, 
if they indulge in selective rate cutting, would hit the most profitable 
portion of the motor carrier operation. Now, motor carriers cannot 
operate at a uniform profit per bus-mile regardless of length of trip, 
for reasons that I am sure are obvious. The trip from around 10 
miles has a much higher cost than a trip of, say, between 10 and 20, 
and soon. <A trip as much as 500 miles has a considerably lower cost 
than the average, whereas those less than 20 or 30 miles have consider- 
ably higher costs than the average. 

So that the motor carrier passengers must secure most of their profit 
from the relatively long-line operation 1,200 miles or more. And those 
are the routes over which it would be most vulnerable to have selective 
rate cutting if it were permitted by the rails. 

Now, the motorbus industry, the passenger industry that is, is itself 
in a very precarious financial condition. Of the 153 class I intercity 
bus companies, those having gross revenues of $200,000 or more, re- 
quired to report to the Interstate Commerce Commission, 52, or one- 
third of the total, incurred overall deficits in 1955. Preliminary data 
for 1956 show no significant change. The smaller interstate carriers, 
some 700 or more in number, who operate under Commission juris- 
diction, are as a group actually operating in the red. Not all of them 
of course are in the red, but as a group they are. Many of them have 
already been forced out of business. 

The State legislatures of several States have considered the matter 
so alarming as to require consideration of help. We quote at page 9 
in my remarks an excerpt from a report of a select committee of the 
House of Representatives of the State of Michigan. I shall not 
attempt to read that report, but it calls attention to the fact that the 
motor carrier industry is in dire financial straits, and help must be 
extended to it by way of tax relief and otherwise. 

There is another feeling in that the carrier of passengers will be 
unable to render service to the thousands of communities where there 
is no rail service, and when no matter how much the rails are bene- 
fited elsewhere, they would not be able to render the service. But the 
carrier of passengers by motor vehicle will not be able to render that 
service unless it is protected on its more profitable runs so as to be 
able to provide overall service for the public generally. 

We think that the enactment of H. R. 5523 and H. R. 5524 would 
make the situation of these passenger motor vehicle carriers much 
worse than it is today. The threat to essential bus services indi- 
cated by the proposed legislation is, we think, contrary to the public 
interest in the establishment, promotion, and maintenance of an ade- 
quate transportation system, capable of fulfilling the transportation 
needs of the public, the postal service and the national defense. We not 


only oppose H. R. 5523 and H. R. 5524, but we likewise oppose the 
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principles relating to ratemaking policy contained in H. R. 5521 and 
5523, the so-called omnibus measures proposed by the Department of 
Commerce, the measures which implement the recommendations of the 
Presidential Advisory Committee on Transport Policy and Organiza- 
tion, for the same reasons as I have indicated orally and in my sub- 
mitted statement. 

That concludes my statement, Mr. Chairman. 

The Cuatrrman. Any further questions / 

Mr. McInnis, your entire statement will be included in the record, 
if you desire. 

Mr. McInnis. Yes. Ido desire that. 

The Cuarrman. Thank you very much. We are glad to have your 
testimony. 

Mr. McInnis. Thank you, sir. 

The Cuarrman. At this point, I have a letter from Mr. Lindsay, 
addressed to our colleague, Mr. Younger, under date of April 9, re- 
garding this proposed legislation, which will be included in the record 
at this point. 

(The letter referred to is as follows:) 

WIGLE AND LARIMORE, 
San Francisco, April 9, 1957. 


Subject: H. R. 5523, amendment of section 15a of Interstate Commerce Act. 


Hon. ARTHUR YOUNGER, 
House Office Building, Washington, D. C.: 

Wigle and Larimore is a firm of freight traffic consultants. It is employed by 
$6 shippers in northern California and Nevada to assist them in their freight 
traffic problems. 

We have been furnished with a copy of bill H. R. 5523 which proposes a re- 
striction on the power of the Interstate Commerce Commission in their regula- 
tion of the rates, fares, and charges of rail lines subject to part I of the act. 

The Interstate Commerce Commission presently restrains the rail lines from 
publication of rail rates at their lowest reasonable level because of the adverse 
effect such publication would have on the rates of competing forms of trans- 
portation. This results in severe hardships to the rail carriers involved because 
it prevents them from securing certain high class traflic which competing truck 
lines are anxious to handle. The penalty to the shipping public is even more 
severe since it prevents them from obtaining transportation at the lowest rea- 
sonable level. At present, the rail lines are forced in many instances to hold an 
umbrella over the heads of their competition at the expense of themselves and the 
shipping public. 

As a result of the present law and the enforcement thereof by the Commission, 
the rail lines are being squeezed. They transport nearly all of the low-grade 
traffic which competing truck lines cannot economically handle and in order to 
continue moving such low-grade traffic at necessarily low rates they must move 
a large share of high-grade high-rated traffic. The latter traffic is desirable to the 
trucklines and they publish rates calculated to move it. Since rail lines must have 
a fairly large share of such high-rated traffic in order to remain economically 
healthy, they endeavor to reduce rates on that traffic to a point where they can 
regain the business and make a profit but that frequently means that trucklines 
can no longer profitably compete. At this point, the Commission steps in and 
prevents the rail lines from publishing such reduced rates which prevents the 
rails from obtaining such traffic. 

In our opinion, the present law is unfair and should be amended. It is in 
the interest of our national economy that the carrier best suited to handle the 
traffic be permitted to handle it. No legislation should be permitted to remain 
on the books which creates an artificial barrier to normal rate negitiations be- 
tween rail lines and shippers. 

Our country was built on the principle of free competition. Approval of H. R. 
5523 will tend to restore free and unrestrained competition between competing 
forms of transportation. 

©, LINDSAY. 


The Cuatrman. Mr. Utley. 
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STATEMENT OF W. C. T. UTLEY, SID RICHARDSON GASOLINE CO., 
FORT WORTH, TEX. 


Mr. Uriry. I am Mr. W. C. T. Utley. I am employed by the Sid 
Richardson Gasoline Co. and the Sid Richardson Carbon Co. in the 
capacity of traffic manager for both companies. My business address 
is 629 Forth Worth Club Building, Forth Worth, Tex. 

I have prepared a written statement, which I would like to offer for 
the record, and to conserve the time of the committee with your per- 
mission I will omit certain portions of this statement as I read it. 

The Cuarmman. You may have your entire statement included, 
however, if you like to. 

Mr. Urney. Yes,sir. I would like to do that. 

The Sid Richardson Gasoline Co. is a producer and marketer of 
liquefied petroleum gases. Its products are distributed principally 
from producing points located in Texas and other Southwestern States 
to destinations within Central, North Central, Southern, Southwestern 
and Eastern States. The Sid Richardson Carbon Co. is a manufac- 
turer of carbon black, a commodity which is one of the principal com- 
ponents used in the manufacture of rubber and rubber goods, auto- 
mobile tires being the finished product requiring the greatest con- 
sumption of this commodity. Carbon blacks are also used in the 
manufacture of printing ink, pigments for paint, certain drugs and 
chemicals, ete. ‘This company ships carbon black throughout the 
United States and into many foreign countries. 

In the transportation and distribution of products manufactured by 
our companies we utilize the services of rail carriers, common and 
private motor carriers, pipelines and deep-sea foreign and coastwise 
vessels. My appearance before you today is to present testimony In 
support of and to plead your favorable consideration for legislation 
which will implement that portion of the report to the President by 
the Presidential Advisory Committee on Transportation Policy and 
Organization, submitted July 12, 1954, reading as follows: 

Recommendation: Limit regulatory authority of the Interstate Commerce 
Commission to determination of reasonable minimum or maximu rates with no 
change in existing provisions making undue discrimination and preferences 
unlawful. 


I believe it is universally agreed that the primary purpose of, and 
justification for, Federal regulations is to promote and protect the 
interest of the public . However, under present regulations as imposed 
by certain ections of the Interstate Commerce Act and the construe- 


tion by the Interstate Commerce Commission placed upon the di- 
rectives of the Congress as pronounced in the present declaration of 
national transportation policy, it seems that the interest of the public 
ha 5 been sadly he olected. 

I would like to refer you to two prescriptions contained within the 
national transportation policy ; one reading— 
[this act], so administered as to recognize and preserve the inherent advantages 
of each [mode of transportation | 
and the other 


without * * * unfair or destructive competitive practices, 


There are certain well-recognized, inherent advantages to the public 
which are peculiar to our various modes of transportation. Railroads 
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have the ability to transport large volumes of freight over great dis- 
tances at extremely low operating costs. Motor transportation has 
such advantages as faster and more flexible service, lower loading 
costs, the ability to reach points not accessible to other modes of 
transportation. 

Similarly, other types of transportation have their individual and 
indispensable advantages. Unquestionably, the regulation here under 
discussion as administered by the Commission restricts the free expres- 
sion of these unique advantages by our various transportation agencies, 
retards development to their full potential and denies to the public the 
benefits and economies present in these inherent advantages. All of 
these malfunctions, I would like to point out, are reflected in the prices 
the consumers must pay for their goods and the development of a 
sound and adequate national transportation system. 

Obviously, the Commission, in their sincere effort to carry out the 
dictates of the national transportation policy, relies principally wpon 
the prescription in the policy to which I have referred above as the 
second prescription and often prescribes exact rates, or denies adjust- 
ments of rates, for the sole purpose of protecting one type of trans- 
portation against the competition of another without regard to the 
compensatory nature of the rate, the operating cost of the carriers 
involved, or the economic loss to the public. Orders, too numerous to 
quote, have been issued by the Commission denying adjustments in 
rates on the assumption that the proposed rates were lower than nec- 
essary for the proponents to participate in the traffic, even though the 
rates proposed were declared to be compensatory. What is the result 
of such orders? A type of carrier inferior in its capability to render 
the most economical service to the traffic involved is protected, in the 
opinion of the Commission, against another type of carrier whose 
inherent advantages to offer a more economical and efficient means of 
transportation and, as a result, the public is compelled to pay higher 
freight charges than the reasonable charges to which it is entitled. 

Under such a theory of ratemaking whereby the element of competi- 
tion between carriers is artifically restricted or removed, there is little 
incentive for a given type of carrier to increase its efficiency, improve 
its plant, and develop its possibilities to the full degree required to 
meet the needs of the commerce of the United States, of the postal 
service, and of the national defense. 

The administration of the act as it relates to ratemaking, under the 
obsolete regulations which it embodies, is entirely inadequate to meet 
the needs of commerce as it exists today. No longer can the recognized 
yardsticks for ratemaking be relied upon, and the shipping public 
is confronted with an almost impossible task in pricing and market- 
ing their goods because of the indefinite and obscure ratemaking poli- 
cies and the long delays experienced in obtaining decisions in the far 
too many suspension cases which go before the Commission. Here 
let me say that it is a rare case when the public can get a new rate 
established or adjustments made in present rates to meet changed 
needs and conditions without the new or proposed rates drawing a 
suspension. 

I would like to illustrate some of the problems of, and resulting 
economic losses to, the public in obtaining rate adjustments under 
the processes required or generally resulting from the application 
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of our present regulations by describing to you some actual cases which 
I believe to be typical. 

The Cuarrman. Mr. Younger? 

Mr. Youncer. Just one question. In your statement, Mr. Utley, 
you say you use all the forms of transportation. 

Mr. Uttry. Those that I enumerated we do; yes. 

Mr. Youncer. Do you use contract trucks ? 

Mr. Uriry. We do not use contract trucks. We use common-carrier 
trucks quite extensively, and we use private trucks. That is, to this 
extent: Private trucks come to our plant and pick up property. 

Mr. Youncer. And you use rails? 

Mr. Uriry. We use rail quite extensively. Perhaps, Mr. Yonger, 
[ should explain that our business is producing and distributing lique- 
fied petroleum gas, which, for the most part, moves by rail and pipe- 
line. It also moves to a certain extent by private trucks. A consider- 
able amount does. 

Mr. Youncer. Do you use any barge carriers? 

Mr. Urrey. We do not have any W ater transportation at all. And 
the carbon black moves by rail in both common and private truck. 

Mr. Youncer. Then your conclusion is that the enactment of H. R. 
5523 would not ruin the truckers as a common carrier ¢ 

Mr. Uriey. That is definitely my opinion. 

Mr. Youncer. Asa user, you would conclude that ? 

Mr. Urrery. I honestly have that conviction. I do believe that. 

Mr. Youncrr. Your company owns many, many corporations. Are 
they interested at all in being an owner or part owner of common- 
carrier trucks? 

Mr. Uriry. Not that I know of. Now, I am only connected with 
two of Mr. Richardson’s corporation facilities ; the Sid Richardson 
Carbon Co. and many other of his interests I am not at all familiar 
with. But I have never heard of any instance when he was interested 
in motor carrier. 

Mr. Youncer. He is interested in railroads, though ¢ 

Mr. Urttey. I do know that of my personal knowledge. AIl I have 
read is what I have seen in the paper, just like everyone else, I suppose. 

Mr. Youncer. That is all. 

Mr. Hare. Mr. Utley, your statement is interesting in that you have 
been, I think, the first witness, except for the railroad people, to 
advocate the passage of these “shall not” bills. 

Mr. Urtery. I do not know what to say about that. However, I 
will say that I gave similar testimony last year in connection with the 
other two bills. It was my sincere belief at that time, and it still 
is, as I have attempted to present it here this evening, that the bills 
under consideration, H. R. 5523 and H. R. 5524, would be in the public 
interest. 

Mr. Harr. The committee thanks you for your testimony, Mr. Utley. 

Mr. Uriry. Thank you, sir, for allowing me to appear before you. 

The Cuatrman. Mr. Harvey A. Welty, commerce counsel of Cen- 
tral States Motor Freight Bureau, Inc., of Chicago, Tl. 
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STATEMENT OF HARVEY A. WELTY, COMMERCE COUNSEL, CEN. 
TRAL STATES MOTOR FREIGHT BUREAU, INC., CHICAGO, ILL. 


Mr. Wetry. Mr. Chairman and members of the committee, my 
name is Harvey A. Welty. I am employed as commerce counsel by 
the Central States Motor Freight Bureau, Inc., 316 East Ohio Street, 
Chicago 11, Ill., which is a not-for-profit corporation under the 
laws of the State of Illinois. ‘The members of the bure: au, numbering 
approximately 800, are individuals, partnerships, and corpor ations 
engaged as motor common carriers in the transportation of property in 
interstate commerce. 

The bureau’s corporate purposes are research, commercial, and trade 
association. Various departments of the bureau analyze tariffs; 
make recommendations with respect to the establishment of tariff 
rates, charges, rules, and regulations; publish and distribute rates, 
charges, rules, and regulations in the bureau agency tariffs; and 
appear in various pro ‘eedings where the interest of the member car- 
riers and the industry require such representation. 

At the outset I should say that we support the House bill H. R. 3774. 
One of the functions of the commerce department of the bureau is 
to check all rates, rules, regulations, practices, and classification of 
traffic which are published and filed with the Interstate Commerce 
Commission and are applic able between points within Central States 
territory. Our check or survey includes rates published by the rail- 
roads, freight forwarders, and motor common and contract carriers. 
In the course of my employment in the commerce department of the 
bureau, I have checked or supervised the checking of hundreds of 
contract-carrier schedules. 

In so doing, I have found that under the presently existing law it 
is impossible, except in instances which I shall later discuss, to deter- 
mine the actual rate that a contract carrier is charging a shipper for 
the transportation of its traffic in interstate commerce. This condi- 
tion results from several factors, and I would like to discuss those 
factors and their effect upon common carriers, both rail and motor. 


PRESENT LAW 


Under the existing law, section 218 (a), part II, of the Interstate 
Commerce Act, requires that : 

It shall be the duty of every contract carrier by motor vehicle to file with the 
Commission, publish, and keep open for public inspection, in the form and man- 
ner prescribed by the Commission, schedules containing the minimum rates or 
charges of such carrier actually maintained and charged for the transportation 
of property in interstate or foreign commerce. 

Mr. Chairman, I would like to have my statement incorporated in 
the record, and I will just touch on a few of the facts in it which I 
believe would be interesting. 

The Cuarrman. We would be happy to incorporate the entire state- 
ment in the record, and you may read such passages as you wish. 

Mr. Wevry. Thank you kindly. 

The Crarmman. When you read, you might indicate the portion 
from which you are reading. 

Mr. Wetry. Thank you. I will. I would like to say, and this isn’t 
in my statement, that the commerce department of the bureau checks 
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all the rates which are filed in Central States territory, and in that 
way we are acquainted with the contract-carrier schedules that are 
filed with the Interstate Commerce Commission. 


PRACTICE OF CONTRACT CARRIERS IN FILING THEIR RATES AND CHARGES 
UNDER PRESENT LAW 


Pursuant to this section of the act, a contract carrier files a schedule 
or schedules with the Commission, naming rates for the account of 
one shipper or more than one shipper in the same schedule. My check 
of contract-carriers’ schedules revealed that the number of shippers 
shown therein ranged from 1 to 78. There are hundreds of instances 
where a contract carrier’s schedule, when originally published, con- 
tained but one dicen 

As time passed, addition: ul shippers were added, until, in 2 specific 
cases that I know of, 23 and 35 different shippers appeared in these 
schedules. However, during the period within which these shippers 
were being added, there had not been a single rate added or changed 
in any manner whatsoever. 

Furthermore, there are numerous instances wherein the same ship- 
per will appear in several different schedules of a particular contract 

carrier which names different rates on the same commodity from and to 
the same points. 

Moreover, many schedules do not contain all the charges assessed 
by the particular contract carrier for accessorial services, such as in- 
side delivery, placing the shipments on shelves, and other services, 
because several contract carriers have taken the position that such 
services are not a part of transportation, and, therefore, they are not 
required to publish any minimum rates and charges relative to such 
services. 

It is not unusual to find that a contract carrier will publish a sched- 
ule naming rates on a particular commodity for the account of one or 
more shippers, and subsequently that same contract carrier will issue 
a second schedule which names rates different than those in the first 
schedule for the account of the same shipper. 

The second schedule, however, does not cancel the first schedule. 
In such instances 2 different rates are shown for the same shipper in 2 
or more different schedules. The shipper, the contract carrier, and 
the Commission know the actual rate that is named in the contract 
between the shipper and the carrier. However, the public does not 
know the actual rates charged. I shall hereinafter state the effect 
of such practices upon common-carrier operators. 

I then continue, Mr. Chairman, with a description of several of the 
schedules which name mileage rates and different bases of rates, 
which show the manner in which the schedules are published. 

Continuing with my statement: 

There are several contract-carrier schedules that do not name specific 
point-to-point rates for the account of the shippers named therein. 
Some of these schedules are on a mileage basis, and I know, of my own 
knowledge, that others are on a class-rate basis with certain com- 
modities taking different ratings resulting in different rates for dif- 
ferent shippers according to the commodity shipped. Without knowl- 
edge of what a shipper may be shipping, the public cannot determine 
the rates being charged a particular shipper. 
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Section 218 (a), part II, of the act requires that contract ¢ arriers 
publish and file with the Commission a schedule naming their minimum 
charges for transportation services. Those minimum char ges may not 
be reduced upon less than 30 days’ notice to the public except under 
special permission by the Commission. Common carriers under sec- 
tion 217 (c), part Il], of the act may not make any changes in their 
rates except after 30 days’ notice of the proposed change except by 
special permission by the Commission. 

At first blush it appears that both common and contract carriers 
and the general public have equal notice of any rate reduction pro- 
posed by either common or contract carriers. However, under the 
law as it exists today, such is not the case. A contract carrier may 
change his actual rates at will, dependent only on the agreement of 
the contracting shipper. All the law now requires is that a contract 

sarrier may not reduce its minimum rate shown in its schedule upon 
less than 30 days’ notice. Thus, in actual practice, we have this situa- 
tion insofar as contract carriers are concerned : 

A schedule will show a rate of 50 cents per 100 pounds from point 
A to point B applicable on canned goods for the account of 10 different 
shippers. That 50-cent rate may be the minimum rate or the actual 
rate for the account of 1 shipper, and the actual rate for the account 
of the 9 other shippers may be 55 cents per 100 pounds, which could be 
the same rate published by common carriers. The contract carrier can 
make a new contract with any one or all of the 9 other shippers, re- 
ducing his actual rate from 55 to 50 cents, and no notices to reduce 
such rates are given to the public nor is such notice required under 
the present law. The House bill H. R. 3774, if passed, would eliminate 
that practice. 

EFFECT UPON COMMON CARRIERS 


Where a contract carrier’s schedule, naming minimum rates for 
the account of one particular shipper, is on file with the Commis- 
sion, it is possible to ascertain the actual rates and charges being as- 
sessed that shipper for the transportation of the traffic “described in 
that schedule. If that situation existed in all instances, I would not be 
here today. However, when more than one shipper is shown in a 
particular contract carrier’s schedule, there is no way that I, or any 
other person not on the Commission’s staff, can ascertain what actual 

rates and charges are being assessed by that contract carrier. 

All I can do is assume that there is a contract with one of the 
shippers shown in that schedule which contains rates and charges 
which are the same as in the particular schedule. It is impossible for 
the public to determine what rates and/or charges the contract. car- 
rier is actually charging any of the shippers shown in those schedules. 
This same situation prevails where the same shipper appears in sev- 
eral different schedules of a contract carrier naming rates on the same 
commodity from or to the same points. 

I have heard the statement many times; that contract carriers are 
not in competition with common carriers: “that the contract carrier 
is in competition with the private carrier.” I assume you gentlemen 
have heard that same statement expressed. If you have, don’t be- 
lieve it. It isn’t true. I will not deny that under the existing laws 
private carriage or pseudoprivate carriage is a serious competitor. 

3ut that competition is not peculiar to contract carriers alone. Its 
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shadow looms just as large before the common carrier industry and 
must —_ given the same consideration. It is also true that there are 
contract carriers who are not and cannot be considered competitors 

of common carriers. ‘Those contract carriers usually transport for one 
shipper only and render a specialized service. However, don’t you 
ever believe that the contract carriers are not active competitors of 
the common carriers, actively competing for the traffic hauled by com- 
mon carriers and, in the vast number of instances, offering exactly the 
same service with the same type of equipment. The bureau, with 
whom I am associated, has published hundreds upon hundreds of rates 
to enable its member carrierss to retain traflie which a contract car- 
rier Was attempting to secure or, to enable our member carriers to be 
competitive with contract carrier rates in their quest for traffic. That 
brings me up to the crux of my discussion here before this committee. 

I know from actual experience that our member carriers have lost 
traffic to contract carriers. Many times we are requested to ascertain 
the rate published by a contract carrier as it is the desire of member 
carriers to publish a rate which will enable them to meet that contract 
carrier’s rate and regain the traffic. We are advised who the shipper 
is and the name of the contract carrier. If by chance this particular 
contract carrier has a schedule with this shipper, who does not ap- 
pear in any other schedule of this same contract carrier we can ascer- 
tain the actual rate the contract carrier is charging that shipper. How- 
ever, if that shipper is named with other shippers in the same schedule, 
we do not know what rate the contract carrier is actually charging 
that particular shipper. In such cases we advise our member carrier 
of the lowest rate named in that particular schedule. We are then 
instructed to publish that rate. In many instances we have discovered 
that the actual rate the contract carrier is charging a shipper is higher 
than the minimum rate shown in the earrier’s schedule and published 
by our bureau for the account of member carriers. In such instances 
member common carriers have made needless reductions in their rates 
below the level actually necessary to enable them to meet the competi- 
tive contract carrier rate. The net effect is that a rate named in a 
contract carrier schedule, which is not the actual rate being charged 
by the contract carrier, is the instrument which sets the rate level for 
common carriers. Thus, instead of the common carrier being the rate- 
making agency, the unknown rate of the contract carrier becomes the 
ratemaking factor. I know of two proceedings where the Commission 
has made investigations on their own motion to halt the downward 
spiral of rates established by common carriers to meet rates published 
in contract carriers minimum schedule. 

I know of instances where the rail carriers have established wide- 
spread reduced rates due to minimum rates named in contract carrier 
schedules without definite knowledge that the contract carrier’s rates 
named in its schedules were the actual rates being assessed by the 
contract carrier. Here too is an example of unknown rates causing 
reductions in rates thereby becoming the ratemaking factor for com- 
mon carriers. 

Recently a p96 unt was filed by common ¢ arriers against the level 
of rates named in a contract carrier’s schedule. In that proceeding 
the common carriers built their case around the minimum rates pub- 
lished in a schedule. Prior to the Nal ing the contract carrier showed 
the complaining common carriers its contracts with the shippers 











452 SURFACE TRANSPORTATION 


involved. In every instance the traffic that the common carriers were 
interested in was being transported at rates higher than those named 
in the contract carrier’s schedule. Naturally the complaint action 
was withdrawn. 

I would go on ad infinitum with other instances and examples, 
However, I believe I have shown why we support the recommended 
change in section 218(a) of the act and further examples would merely 
belabor the point. 


PUBLICATION OF ACTUAL RATES BY CONTRACT CARRIERS 


It may be stated by persons who oppose this bill that it would be 
impossible for contract carriers to publish in their schedules the actual 
rates and charges they are assessing. I cannot subscribe to that state- 
ment. There are presently hundreds of contract carrier schedules 
on file with the Interstate Commerce Commission which name rates 
for the account of one shipper and must therefore be the actual rates 
charged that particular shipper. 

Moreover, one of the largest contract carriers operating in central 
and western truckline territories has 50 different schedules on file 
with the Commission which name rates for the account of one shipper 
and therefore such rates must be the actual rates charged that par- 
ticular shipper. 

I would like to discuss briefly a matter hereinbefore mentioned 
relative to actual rates and charges. I have previously stated that 
there are some contract carriers who do not name all their charges 
in their particular schedule, relative to the accessorial services they 
perform. These contract carriers take the position that transportation 
as defined in the act does not include accessorial services. Common 
carriers are required to spell out and state their charges in connec- 
tion with any and all accessorial services they render. Often the 
unknown services performed by a contract carrier are the controlling 
factor in the shipper’s determination of the agency of transportation 
it will use. Contract carriers should be required to name their actual 
charges for each shipper with whom they do business and those charges 
should include the rates for the actual transportation services and all 
other accessorial services rendered of whatever description. 

The Nation’s economy and defense are dependent on a sound trans- 
portation system which can only be provided by common carriers, 
rail, water, air, and highway. They serve the public indiscriminate- 
ly and are the hard core of transportation which must be maintained 
and fostered. 

House bill H. R. 3774 removes certain competitive advantages now 
enjoyed by contract carriers which adversely affect the service ren- 
dered by common carriers to the shipping public. It is in the public 
interest and should be enacted into law. 

That concludes my statement, and I wish to thank you for the op- 
portunity of appearing before you. 

The Cuatrman. Thank you, Mr. Welty, we are very glad to have 
your statement. 

Any questions? 

Mr. Werry. Thank you. 

The Cuarrman. Is Mr. Maddox here? 
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STATEMENT OF WM. M. MADDOX, EXECUTIVE SECRETARY, PROP- 
ERTY OWNERS’ COMMITTEE, WASHINGTON, D. C. 


Mr. Mappox. Mr. Chairman and members of the committee: 

My name is Wm. M. Maddox. I am executive secretary of the 
Property Owners’ Committee, with offices at 200 Edmonds Building, 
Washington 5, D. C. The Property Onwers’ Committee is a volun- 
tary association of bituminous coal mines operators and landowners 
with properties located in southern West Virginia, Virginia, and east- 
ern Kentucky. These mines are served by the C hesapeake & Ohio, 
Norfolk & Western, Virginian, Clinchfield, Louisville & Nashville, 
and New York Central Railroads and their short-line connections. 
Certain of the mines are located adjacent to the Kanawha River and 
use the inland waterways as a means of transporting their coal to 
market. Members of the committee produced and marketed over 86 
million tons of coal in 1956, with the major portion moving to market 
by rail, rail-water and rail-water-rail routes. Rail and water trans- 
portation costs are of vital interest to these coal producers. Very 
little of our coal can move by motor truck and that which does, moves 
generally over intrastate routes to nearby consumers. Therefore, the 
interests of the P roperty Owners’ Committee are best served by strong 
efficient, profitable, and financially sound rail and water transportation 
industries. 

Hearings were held before the subcommittee of the Committee on 
Interstate and Foreign Commerce of the House of Representatives, 

84th Congress, 2d session, in the spring of 1956 relative to bills then 
pending introduced for the purpose of implementing the 1 recommenda- 
tions of the report of the Presidential Advisory Committee on 'Trans- 
port Policy and Organization. 

Now, in my statement I would like to deal with bills H. R. 5523 
and 5524, and later with bill 3233 

The Cuatreman. How much time are you going to require, Mr. 
Maddox? We do not seem to have a copy of your statement from 
you. 

Mr. Mappox. Mr. Chairman, I apologize most profusely for that. 
I had understood I would have some notice about this hearing, and I 
have been tied up in ex parte 2246 before the Interstate Commerce 
Commission and just learned today I would have to go on today. 
This is pretty well scribbled up, and it is just 10 or 11 minutes of 
reading. I can file copies tomorrow or the next day, or it will be in 
the official record here just as presented. 

The CuatrmMan. That will be all right. 

Mr. Mappox. In the course of those hearings, representatives for 
the railroads indicated that the primary goal of the then pending 
bills was to allow a greater play of competition between the various 
modes of transportation. The railroads then urged that it was not 
necessary to completely revamp the present Interstate Commerce Act 
in order to achieve this goal, as was then proposed, but that it could 
be accomplished simply by amending section 15 (a) of the Interstate 
Commerce Act by adding the following: 

In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates’ to the rates of any other 
mode of transportation; or whether such rates are lower than necessary to meet 
the competition of any other mode of transpotration. (Transport policy 548.) 
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This suggestion by the railroads is popularly referred to as the 
“three shall nots.” 

H. R. 5523 and 5524 propose to amend section 15 (a) of the Inter- 
state Commerce Act by adding a new paragraph (3) reading as 
follows: 

(8) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this act, the Commission shall not consider the 
effect of such rates on the traffic of any other mode of transportation; or the rela- 
tion of such rates to the rates of any other mode of transportation; or whether 
such rates are lower than necessary to meet the competition of any other mode 
of transportation. 

The present House bills 5523 and 5524 contain identical langu: age, 
except that instead of the railroad’s suggestion of the Commission’s 
power to prescribe being so limited, the P resident refers to determin- 
ing and prescribing reasonable rates and further limits it to carriers 
subject to this act. 

The proposed amendment to the Interstate Commerce Act is almost 
identical with the change advocated a year ago by the railroads, the 
difference in wording being underscored in the above quoted portion 
of H. R. 5523 and 5524. 

I appeared before the subcommittee of this committee on June 5, 
1956, in opposition to the passage of the then pending H. R. 6141. In 
the course of my statement I dealt with the “three shall nots” advo- 

cated by the railroads as a proper amendment to the Interstate Com- 
merce Act (p. 1072). As indicated at that time, we have only one 
basic objection to the amendment to the Interstate Commerce Act 
contemplated by H. R. 5523 and 5524, which objection would be re- 
moved by adding the following phrase at the end of H. R. 5523 and 
5524: 

Provided such rates cover the cost of performing the service and make a 
reasonable contribution to the general burden including a reasonable profit of 
each mode of transportation. 

Also, H. R. 5523 and 5524 should be amended and expanded to in- 
clude the same addition to part II, section 216 (i); part III, section 
307 (f); and part IV, section 406 (d), sections comparable to section 
15a of part I of the Interstate Commerce Act and which contain the 
regulatory law applicable to the motor carriers, water carriers, and 
freight forwarders, respectively. Fair play and common equity dic- 
tate that the same rule should be used by the Commission when con- 
sidering the lawfulness of the rates of all carriers subject to the act, 
regardless of the mode of transportation utilized. 

Unless such a safety valve provision as suggested is added as an 
amendment to H. R. 5523 and 5524, inevitably great volumes of traffic 
would be handled by the various modes of transportation on rates 
which would be less than or barely equal the cost of performing the 
service. It would not be sound ratemaking to allow two or more 
modes of transportation, with almost identical costs of performing 
the service, to reduce their respective rates in a competitive struggle 
to a point where the — would make little or no contribution to the 
general burden of either, or result in an operating loss. Other traffic, 
such as coal, which must generally utilize a single mode of transporta- 
tion, would be subjected to excessive rates in that such traffic would 
be required to carry too great a portion of the overhead burden of 
the transportation system and to offset loss from deficit operations. 
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However, H. R. 5523 and 5524, if enacted without change, would 
encourage the foregoing to happen and would render the Interstate 
Commerce Commission powerless to prevent it. 

The present authority of the Commission to prescribe minimum 
reasonable rates for the railroads on traffic that 1s competitive with 
the traffic of other modes of transportation is generally based upon 1 
or more of the 3 factors which H. R. 5523 and 5524 would prohibit 
the Commission considering in the future. 

The present Interstate Commerce Act does not require that the rates 
applicable to specific traffic shall be compensatory nor even cover the 
out-of-pocket cost of pe rforming the service. The Supreme Court 
in 1955 sustained Commission approval of rail rates which were clearly 
shown to be less than the out-of-pocket cost of performing the service, 
indicating that the Commission was required to look only to the overall 
financial results of the rail carriers. 

In substance, it held that the Commission could approve, and as a 
corollary prescribe, rates on specific traffic which would result in an 
operating deficit and that such deficit could be offset by earnings on 
other traffic. While I sincerely believe that the foregoing decision is 
an unsound and fallacious interpretation of the power, duty, and 
authority of the Commission under the present act, nevertheless, it 
will be undoubtedly followed by the Commission in future cases. 

Therefore, should H. R. 5523 and 5524 be enacted without a safe- 
cuard amendment of the nature suggested above, the rail carriers 
would be subject to no restriction as to the level to which they could 
reduce their rail rates in attempting to obtain the traffic of the water 
and motor carriers even though such reduced rates resulted in the 
handling of traffic at an operating deficit. In fact, the rail carriers 
could recoup such operating losses by increasing the rates on other 
traffic, weg ularly traffic such as coal which can moved to a limited 
extent only by other modes of transportation. Since the Commission 
is charged with the maintenance of a sound r ail transportation system, 
it would be required to prescribe or approve increased rates on other 
traffic to offset deficit operations resulting from reductions made in 
rail rates for the purpose of obtaining the traffic of other modes of 
transportation. 

Basically, H. R. 5523 would remove practically all regulatory re- 
straints upon the railro: ids in competing for the tr: affic of other carriers. 
It seems inconceivable to us that such ratemaking freedom would be 
granted to the railroads alone without comparable freedom being 
granted to the carriers by other modes. It logically follows that if 
the public interest would be served by unrestrained competition be- 
tween the different modes of transportation, it would likewise be 
served by unrestrained competition among carriers by each mode of 
tr insportation. Therefore, for ex: imple, should not one or more 
rail lines properly be allowed to adjust their rates as they see fit with- 
out regard to the effect of such rates upon the traffic of any other rail 
carrier, or the relation of such rates to the rates of any other rail carrier 
or whether such rates are lower than necessary to meet the competi- 
tion of any of other rail carriers and should not the Commission be em- 
powered to prescribe rail rates for a particular raiload or set of rail- 
roads with no consideration being given to the foregoing factors. Sec- 
tion 8 of Senate bill S. 1457 now before this committee for action, so 
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provides. However, unrestrained competition between and among 
the various modes of transportation would be tantamount to outright 
repeal of the Interstate Commerce Act. 

There are continually proceedings before the Commission in which 
certain railroads or groups of railroads urge that the Commission 
issue Minimum rate orders against competing railroads and thereby 
require the maintenance of rates on a higher level for the purpose of 
protecting the traflic of certain railroads from the effect of a lower 
13th section proceeding of the countless number handled by the Com- 
mission in recent years is fundamentally based, at least in part, on 
protecting the traffic on certain railroads from the effect of a lower 
level of intrastate rates. There have been two proceedings involving 
rates on large quantities of coal moving to the Chicago area and to 
the Cleveland and northeast Ohio area in which the Commission has 
required rates reduced by certain carriers to be increased to their form- 
er level primarily for the purposes of protecting the traffic of compet- 
ing rail carriers and competing coal producing districts. 

H. R. 5523 and 5524 must be considered in the hght of their basic 
effect. First, as proposed, they would enable the rail carriers to resort 
to unrestrained rate cutting in order to obtain the traffic of competing 
modes of transportation. Any deficits thus sustained could be re- 
couped by increasing rates on other rail traffic. The carriers by other 
modes of transportation would not be accorded the same right to unre- 
strained rate cutting to meet the competition of the rail carriers. The 
Interstate Commerce Act, as thus amended, would remain unchanged 
relative to competition among the rail carriers themselves except, and 
as would probably be the case in many instances, when certain of the 
rail carriers would reduce their rates for the ostensible purpose of 
competing with the motor and water carriers, but for the actual pur- 
pose of obtaining the traffic of a competing rail carrier. The present 
act, as proposed to be amended, as previously pointed out, would not 
restrain the rail carriers in so adjusting their rates from ine urring 
enormous operating deficits which they would seek to recoup by in- 
creasing rates on traffic which cannot feasibly move in substantial 
volume to most points other than by rail. The coal traffic of the mem- 
bers of the Property Owners’ Committee is substantially of this type. 

Our ability to market our coal in competition with oil and natural 
gas is dependent on a competitive delivered cost basis, the delivered 
cost including in most instances the rail charges. Increases in those 
charges, which would be the probable result of unrestrained compe- 
tition between and within the various modes of transportation, would 
probably result in substantial increases in the rail rates applicable to 
our coal with a resulting diminution of our markets and a reduced 
production of coal and employment of labor. Since the area in which 
the members of the Property Owners’ Committee operate mines have 
no industries of substantial importance other than coal mining, the 
economic effect on those areas would be tragic. 

H. R. 3233: This bill would amend section 22 by prohibiting the 
he andling of property and transportation of passengers free or at re- 
duced rates for the United States, State, or municipal governments 
except “during time of war or national emergency,” as dec clared by the 
Congress or the President. 
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The passage of legislation relative to so-called section 22 rates em- 
bodied in H. R. 3233 has long been advocated by the Property Owners’ 
Committee notwithstanding “the fact that some of the traffic shipped 
by its members has been ace corded reduced section 22 rates. 

The members of the Property Owners’ Committee have long sin- 
cerely believed that it was wholly improper for government traffic to 
be accorded rates lower than apply on commercial shipments to the 
same type of traffic. The enormous volume of particular Federal Gov- 
ernment traffic which has been handled by the carriers generally at 
rates below those applicable on the same type of commercial traffic, 
has resulted in taxation without representation. This is true because 
the transportation system of the country must be maintained. The 
overall revenues for the maintenance of the transportation system are 
derived from all the traffic handled. Lower rates on Government 
traffic then apply generally, while resulting in a lesser expense for 
particular governmental agencies as comp: ared with paying commer- 
cial rates, the lesser amount of revenues produced by that traffic, must 
be recouped, and has been recouped, by the maintenance of higher 
levels of rates on nongovernmental traffic than otherwise would have 
been necessary. 

This has resulted in 4sovernment expenditures being less than other- 
wise would have been true, but in turn has resulted in a greater ex- 
penditure by private business utilizing transportation. Stated simply, 
reduced section 22 rates result in the other users of transportation 
being assessed indirectly for a portion of the Government expenses 
which otherwise would have been contributed by all the taxpayers. 

Section 22 rates are not published and known to the general public. 
This has resulted in some instances in the establishment of reduced 
section 22 rates on an “overnight” basis to the undue preference and 
prejudice of certain shippers furnishing goods to the Government. 
When the operating expenses of the railroads and other carriers have 

increased as a result of the general inflation, the carriers have time 
and again sought and obtained increases in their rates applicable to 
the commercial traffic of the country. However, section 22 rates, in 
many instances, were not similarly increased at the same time, and 
sometimes not at all. 

The abuses which have grown out of section 22 of the Interstate 
Commerce Act are too many and widespread to detail here. The 
enactment of H. R. 3233 would alleviate this unhealthy condition. 

As to the proposed bill itself, it is a step in the right direction. We 
respect fully suggest that the exception whic ‘+h allows reduced rates 
“during time of war or national emergency” should be given further 
consideration. Certainly, a definition of national emergency is need- 
ed. Probably time of war should be specified as during time of actual 
open hostillities. We are all familiar with the fact that during the 
last quarter of a century, emergencies, national or local in scope, ‘have 
been declared by the President. Clearly, some of those emergencies 
were not of a nature which would justify the granting of free or re- 
duced rates for the handling of Government traffic, much of which 
has no direct bearing upon such emergencies, Likewise, the Nation 
was legally in a state of war many years during which it was not 
engaged in open hostilities. 
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In simple words, the exception “during time of war or national 
emergency” could be interpreted very broadly. Government agencies 
could insist upon extremely broad and technical interpretations. Past 
experience has shown this to be true. For example, there are today 

rates on coal to various Government-owned electric generating sta- 
tions which are operated under contract by private industr y and which 
furnish electric energy to atomic energy installations. Much of the 
coal moving to those plants has been accorded substantially reduced 
section 22 rates which give no real consideration to undue preference 
and prejudice prohibited by section 3 of the Interstate Commerce 
Act. 

While we support and urge the passage of H. R. 3233 in that it would 
alleviate some of the abuses growing out of the present section 22 
of the Interstate Commerce Act, we feel that it would not eliminate 
all of such abuses. We feel that the Hinshaw bill introduced in the 
last session of Congress (H. R. 525) which was re ported favorably by 
this committee after an extended investigation would. be more effec- 
tive than H. R. 3233. 


Mr. Worverton. What was that last report? Was H. R, 525 better 
than this one? 

Mr. Mappox. Yes, I like the Hinshaw bill better than this one by 
far. This one leaves to many loopholes that the Government agencies 
will continue to get reduced rates in. 

The Cuarrman. The only difference between this bill and that one 
is that this provides in war or emergency this provision will be 
effective ? 

Mr. Mappox. That is correct. But this bill did not designate what 
isanemergency. I used to have a dictionary definition that was f: uirly 
accurate. But what is an emergency? Isa drought in the Southwest 
an emergency such that grain should move at half price or half the 
commercial rates and that cost be made up at the expense of the other 
commercial shippers? I see no re: ison why we should say “only during 
time of war or national emergency.” We have had a national emer- 
gency and a war going on for 7 ( out of the last 10 or 12 years, during 
all of which time ‘the re is certainly no reason why there ‘should be re- 
duced rates on Government coal moving to some plant or some officer 
traveling from here to California. Just because of the war, other por- 
tions of “the transportation system should not be required to make a 
contribution of that kind. 

Mr. Have. When you file your prepared statement, will you point 
out the differences between this bill and H. R. 525 and indicate why 
you think the latter is superior ? 

Mr. Mappox. I will be most glad to. 

Thank you very much. 

(The following information was later submitted by Mr. Maddox :) 


PROPERTY OWNERS’ COMMITTEE, 
Washington, D.C., May 7, 1957. 


Re H. R. 3233, proposed amendment of section 22 of Interstate Commerce Act 


Mr. OREN HARRIS, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 
DEAR Sir: I appeared before your committee on April 11, 1957, and presented 


a statement relative to various pending bills, including H. R. 3233, a proposed 
amendment of section 22 of the Interstate Commerce Act. 
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Near the close of my statement, I remarked that the Property Owners’ Com- 
mittee was appearing in support of H. R. 3233, but that it preferred the changes 
proposed by the Hinshaw bill (H. R. 525, 84th Cong., 1st sess.). You requested 
at that time that I file a supplemental statement developing the differences be- 
tween the Hinshaw bill and H. R. 3233 and the reasons for the Property Owners’ 
Committee preferring the change in the present section 22 of the Interstate Com- 
merce Act encompassed in the Hinshaw bill rather than the provisions contained 
in H. R. 82838. 

There are transmitted herewith 50 copies of the statement referred to in the 
previous paragraph which I would appreciate being made a part of the record 
in this hearing. 

I appreciate the opportunity extended me to file the foregoing supplemental 
statement. I take this opportunity to again strongly urge that the present ses- 
sion of Congress amend section 22 of the Interstate Commerce Act in a manner 
which will eliminate, or at a minimum alleviate, some of the evils growing out 
of special rates made applicable on United States, State, and municipal govern- 
ment traffic, which are not subject to review by the Interstate Commerce Com- 
mission and which are placing an undue burden on the commercial traffic of the 
country. 

Yours very truly, 
Wo. M. Mappox, 
Executive Secretary. 


SUPPLEMENTAL STATEMENT OF WM. M. MAppox, EXECUTIVE SECRETARY, PROPERTY 
OWNERS’ COMMITTEE RELATIVE TO H. R. 3233 


May it please the committee, on April 10, 1957, I presented a statement before 
your committee dealing with H. R. 3233, a proposed amendment of section 22 
of the Interstate Commerce Act, and other pending legislation. 

Near the close of that statement I stated that the Property Owners’ Committee 
appeared in support of H. R. 3233, but that in its opinion H. R. 525 introduced 
by the late Representative Hinshaw of California in the 84th Congress to amend 
section 22 was a better solution to the evils growing out of the present section 22 
of the Interstate Commerce Act. Your honorable chairman then requested that 
in a supplemental statement the actual differences in the two bills be developed 
and that a more detailed explanation be made of our reasons for preferring the 
change in section 22 of the Interstate Commerce Act encompassed in the Hinshaw 
bill (H. R. 525, 84th Cong., Ist sess.) rather than the provisions contained in H. R. 
$233. 

There are two fundamental differences between the Hinshaw bill and H. R. 
3233. The present section 22 of the Interstate Commerce Act provides “that 
nothing in this part shall prevent the carriage, storage, or handling of property 
free or at reduced rates for the United States, State, or municipal governments, 
or for charitable purposes * * * or the transportation of persons for the United 
States Government free or at reduced rates * * *.” The Hinshaw bill would 
eliminate the italicized above portions of section 22. 

The Hinshaw bill, by so amending the present Interstate Commerce Act, in 
effect would prohibit the carriage, storage, or handling of the United States, 
State, and municipal government traffic and the transporting of persons for the 
United States Government free or at reduced rates. Stated simply, all govern- 
ment traffic and persons being transported at the expense of the United States 
Government would be required under the provisions of the Hinshaw bill to be 
assessed the regularly published lawful rates applicable on like commercial 
traffic. It would eliminate all so-called section 22 reduced rates and fares. 

H. R. 3233, paragraph (a), provides for an identical change in section 22 of 
the Interstate Commerce Act except during time of war or national emergency, 
as declared by Congress or the President, when the present regulations would be 
in effect. The second fundamental difference between the Hinshaw bill and 
H. R. 3233 is that H. R. 3233, paragraph (b), provides that any special rates 
agreed upon during time of war or national emergency between the carriers and 
the United States, State, or municipal governments with respect to the transporta- 
tion of persons or the carriage, storage, or handling of property, would not later 
be subject to retroactive change except upon a showing of fraud, deceit, or clerical 
mistake. <A third difference is that paragraph (¢c) provides that any rates, fares, 
or charges, etc., agreed upon by the United States, State, or municipal govern- 
ments and the carriers shall not be considered in determining the justness, rea- 
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sonableness, or lawfulness of any other rates or charges on United States, State, 
or municipal government traffic. Such provisions would be completely unneces- 
sary were the Hinshaw bill enacted, since then the United States, State, and 
municipal governments would be required to pay the lawfully established com- 
mercial rates, which are subject to attack during a 2-year period after the charges 
are assessed. There can clearly be no real reason for providing different rules 
relative to the review of the justness, reasonableness, and lawfulness of such 
rates merely because they are applicable to governmental traffic. 

Turning now to the reasons for the Property Owners’ Committee preferring 
the Hinshaw bill, it was pointed out in my statement presented before this com- 
mittee on April 10, 1957, that the terms “during time of war or national emer- 
gency, as declared by Congress or the President” are indefinite. Also, it was 
pointed out that apparently legally and technically the United States was at 
war with Germany and Japan for many years after the signing of formal armis- 
tices and cessation of hostilities, during all of which time under the provisions 
of H. R. 3233, special rates could have been legally accorded United States, State, 
and municipal governments. During the past 30 years, there have been numer- 
ous Presidential proclamations referring to national emergencies, state of nation- 
al emergency, etc. There is no reason to believe that in ensuing years similar 
proclamations will not be made from time to time, depending in matiy instances 
upon the temperament of the Chief Executive and purely domestic political 
considerations. 

In addition to the uncertainty of when special rates could be accorded the 
governmental agencies, we See no real justification for Government traffic to 
escape any of the usual lawful charges, carefully regulated by the Interstate 
Commerce Commission, during time of war or national emergency. Special rates 
for the benefit of the governmental agencies are almost invariably lower than the 
regularly lawful rates established on the same kind of traffic, which rates are 
required by law to provide sufficient revenues to the carriers to provide adequate 
and efficient transportation service to meet the public need and the need of the 
postal service and the national defense. (National transportation policy and 
sec. 15a (2) of the Interstate Commerce Act.) Any special rates or free 
transportation during time of war or national emergency, in essence, merely 
shifts to the commercial users of the transportation system part of the expenses 
of the Federal, State, and municipal governments which properly should be 
provided by the general taxpaying public for whom such expenditures are 
incurred. 

The Hinshaw bill would cure, without exception, this evil and other improper 
practices growing out of the present section 22 of the Interstate Commerce Act. 
H. R. 3233 would accomplish this except during times of war or national emer- 
gency, or only partially alleviate the inequities resulting from the present law. 

For the foregoing reasons the Property Owners’ Committee favors the enact- 
ment of the Hinshaw bill rather than H. R. 3233. The Hinshaw bill, if enacted, 
would result in the commercial shippers and the Government shippers being 
placed on an equal basis at all times. 

I appreciate the opportunity extended me to file this supplemental statement 
relative to H. R. 3233 and the Hinshaw bill and to state in greater detail the 
reasons for our preferring the enactment of the Hinshaw bill. 


The Cuarrman. Are there any further questions? 

This concludes the hearing on the category of bills proposing to 
amend the ratemaking provisions of the Interstate Commerce Act. 
The record will be kept open for anyone who desires to file a further 
statement until May 10. 

Tomorrow we will hear other witnesses we did not get to on the 
category of safety bills. There are several who did not present their 
testimony, but we wanted to conclude these two categories this week. 
and prior to Easter. 

The committee will adjourn. 

(The following material was submitted for the record :) 
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WEYERHAEUSER SALES CoO., 
St. Paul, Minn., April 15, 1957. 
Hon. JosepH P. O'HARA, 
Member, Committee on Interstate and Foreign Commerce, 
House of Representatives of the United States, 
Washington, D. C. 

DrAR MR. CONGRESSMAN: On or about May 38, 1956, I appeared before a Sub- 
committee on Transportation and Communications of the Committee on Inter- 
state and Foreign Commerce and submitted certain testimony in connection with 
various transportation legislative proposals, including H. R. 6141, generally 
referred to as being inspired by the report of the so-called Cabinet Committee. 

One of the subjects commented upon by me in the testimony referred to above 
was the proposal to amend section 15a (2) of the Interstate Commerce Act. 
A somewhat similar proposal, H. R. 5523, is now before your committee which 
would enact into law what has become known as the three shall-nots. In my 
opinion, certain decisions of the Interstate Commerce Commission in recent years 
indicate the desirability, in the public interest, for this bill. The Interstate 
Commerce Commission should not allocate traffic by attempting to maintain 
an arbitrary balance between truck and rail rates. Railroads should be free 
to make rates which are based upon circumstances and conditions in their own 
industry so long as such rates are reasonably compensatory. The same should 
also be true of regulated truck carriers. In other words, in making rail rates, 
such rates should be based on railroad operating conditions and truck rates 
on truck operating conditions. That, in my opinion, is the principal reason for 
enacting H. R. 5528 into law. I do not believe that Congress ever intended that 
railroad rates should be regulated in the interest of the motor carriers or that 
motor-carrier rates should be based on rail conditions. I would urge you to 
support H. R. 5523. 

During the hearing last week on H. R. 5523, I endeavored to find time to be 
heard but could not do so because of an important proceeding being heard by 
the Interstate Commerce Commission which completely occupied my time. If 
possible, I should like to have this communication inserted in the record. 

Very truly yours, 
G. H. Suarer, General Traffic Manager. 


ASSOCIATION OF AMERICAN RAILROADS, 
Washington, D.C., May 13, 1957. 
Hon. OREN Harris, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Rrepresentatives, Washington, D.C. 


DEAR CONGRESSMAN Harris: There has just come to my attention a copy of 
the prepared statement upon which Mr. James F. Pinkney, general counsel 
of American Trucking Associations, Inc., based his testimony when he appeared 
before the Subcommittee on Transportation and Communications of the House 
Committee on Interstate and Foreign Commerce to state the position of those 
associations in respect of H. R. 1066. 

That bill, introduced on January 38, 1957, by Congressman Boggs to amend 
subsection 216 (c), part II, of the Interstate Commerce Act to require the estab- 
lishment by motor carriers of reasonable through routes and joint rates, charges, 
and classifications, would empower the Interstate Commerce Commission to 
require the establishment of through routes and joint rates between common 
carriers of property by motor vehicle where it finds, after hearing and investi- 
gation, that the public interest so requires. 

According to Mr. Pinkney’s prepared statement, American Trucking Associa- 
tions, Inc., favors the proposal contained in H. R. 1066, “provided the principle 
be extended so as to give the Commission this same power to require in proper 
cases the establishment of through routes and joint rates between rail, water, 
and motor carriers as well.” Specific amendment of the bill to this effect was 
suggested. 

Mr. Pinkney’s suggestion, if adopted, would materially alter the character 
and effect of the proposed legislation. The Commission would be given not only 
the power to require motor carriers to establish through routes and joint rates 
as between themselves, the proposal contained in the bill as introduced, but 
also the power to require that such arrangements be made effective as between 
motor carriers and rail carriers and as between motor carriers and water carriers. 
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The Association of American Railroads takes no position on H. R. 1066 as 
introduced, but if it should be amended as suggested it would, from the rail- 
roads’ point of view, raise important questions not presented by the bill in the 
form in which it was introduced. Hence, if the proposal of American Trucking 
Associations, Inc., is to receive active consideration by the subcommittee, it is 
requested that the railroads be given an opportunity to make known their views 
on that proposal. 

Respectfully yours, 
GREGORY S. PRINCE. 


HOUSE OF REPRESENTATIVES, 
Washington, D. C., June 6, 1957. 
Hon. OREN HARRIS, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR COLLEAGUE: I enclose herewith copy of a letter I received from Mr 
Lee E. Green, owner of Palace Transfer & Storage Co., Alamogordo, N. Mex. 
in connection with H. R.-3233. I understand that hearings were recently con- 
cluded on this legislation, and I will appreciate inclusion of this letter in the 
records that are to be studied by you and the members of this committee. 

Thanking you, I remain, 

Sincerely yours, 
JOSEPH M. Montoya. 


Vay 9, 1957. 
Hon. JOSEPH M. Montoya, 
House of Representatives, Washington, D. C. 

DEAR Six: I am an operator of both intrastate and interstate traffic of house 
hold goods and other commodities of freight in New Mexico and the United 
States, Canada, Alaska, Puerto Rica, and Hawaii; the State of New Mexico on 
certificate No. NMSCC 1885 and all other territories as agent for Allied Van 
Lines, Inc., ICC certificate No. MC 15-735. 

lL am writing you asking that you please oppose, very vigorously, House bil] 
H. R. 3233. This bill is being proposed to amend section 22 of the Interstate 
Commerce Act. 

Approximately 23 percent of the total volume of interstate movement of house 
hold goods performed by Allied Van Lines consists of household goods and 
personal effects of Armed Forces personnel. Allied Van Lines is a member oj 
the Household Goods Carrier Bureau that publishes the tariff rates and changes 
for 1,800 authorized household-goods carriers. There are, at the present time, 
approximately 3,200 household-goods carriers throughout the United States 
with authority from the Interstate Commerce Commission. Eighty percent ot 
these carriers handle household goods at the same level of rates. The other 
20 percent have tariff-naming rates and charges that are 7 percent or more lower 
than those published for the accounts of the majority of the carriers. These 
20 percent cannot give adequate service as desired and needed by the military. 

On October 17, 1952, the Department of Defense, by a directive No, 4500.13, 
required transportation officers to distribute shipments of household goods 
among carriers affording the lowest overall cost to the Government. On March 
15, 1955, that directive was reissued and is still in effect. Because of this policy 
established by the Department of Defense, transportation officers are required 
to allocate tonnage to those household goods carriers that charge the lowest 
rates. In view of this policy established by the Department of Defense on the 
allocation of shipments to the lowest rated carriers, it is respectively submitted 
that if this bill is enacted that SO percent of the household-goods carriers 
throughout the United States would be foreclosed in transporting shipments for 
Armed Forces personnel, Neither I nor Allied Van Lines is opposed to the 
repeal or modification of section 22 of the Interstate Commerce Act, but it is 
definitely opposed to its repeal or amendment as long as the present policy 
and directive of the Department of Defense is in existence. 

It is respectively submitted that if it is the feeling of the Senate or of the 
Congress that the United States Government should purchase transportation 
and services at the same rates as those charged and assessed against the publir 
generally, that consideration should be given either toward an investigatiol 
by Congress of the multiple level of rates assessed by household-goods carriers 
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urhishing the same services or require the Interstate Commerce Commission 
to prescribe just and reasonable minimum rates for Government shipments of 
household goods. As an alternative it is respectively recommended that the 
Senate and Congress give consideration to an amendment to section 22 which 
would permit the assessment of reduced rates to the Federal Government or 
to the military subject to minimum rates as may be prescribed by the Interstate 
Commerce Commission. 

[ wish to thank you for your consideration in permitting me to make this 
presentation to you and may I thank vou in advance for your fine cooperation 
in this matter. 

Sincerely, 
PALACE TRANSFER & STORAGE Co., 
LEE E. GREEN, Owner. 


HOUSE OF REPRESENTATIVES, 
Washington, D. C., April 25, 1957. 
Hon. OREN Harris, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D.C. 


DEAR COLLEAGUE: On behalf of Harold H. Ellsworth, secretary of the Utah 
Citizens Rate Association, I am submitting a statement by him in opposition to 
H. R. 5523 and H. R. 5524. I would appreciate it if you would make Mr. Ells- 
worth’s statement a part of the hearings on this legislation. 

Sincerely yours, 
WiLtiaAM A, Dawson, Member of Congress 


STATEMENT OF HaroLtp H. ELLSwWortTH IN OPPOSITION TO H. R. 5523 AND H. R. 5524 


due 


My name is Harold H. Ellsworth, my address is 280 South 5th West, Salt 
Lake City, Utah. I am secretary of the Utah Citizens Rate Association and also 
of the Intermountain Transportation Council. I make this statement on behalf 
of both of those organizations. 

Utah Citizens Rate Association is an organization of approximately 100 busi- 
ness firms within the State of Utah which ship extensively by rail and truck- 
lines. The Intermountain Transportation Council is an association of approxi- 
mately 75 business organizations located in the States of Utah, Arizona, Nevada, 
Idaho, Montana, Wyoming, and Colorado which are large shippers of freight 
by both rail and truck. While the members of those organizations collectively 
ship great quantities of freight, few of the companies standing alone are large 
enough to deal at arms length with the railroads in negotiating freight rates. 
They are entirely dependent upon the Interstate Commerce Commission to pre- 
scribe a scale of rates under which they can live, and it is essential to their con- 
tinued existence that the Interstate Commerce Commission be empowered to con- 
sider freely all elements which go into ratemaking in prescribing both rail and 
truck rates for the intermountain area. 

H. R. 5528 and H. R. 5524 would restrict this power of the Interstate Com- 
merce Commission in a manner which in the long run would be highly disastrous 
to the economy of the intermountain States. In this area, the railroads have no 
water competition at all. They do have truck competition, principally in the 
field of less-than-carload shipments, and it is essential that this competition be 
maintained. If H. R. 5523 and H. R. 5524 became part of the Interstate Com- 
merce Act the only restriction on the railroads in selective ratemaking would 
be that the rate must be compensatory and by compensatory is meant that the 
rate must cover the out-of-pocket costs of the road for rendering the service. If 
the rates for a particular service merely cover the out-of-pocket costs, it is 
obvious that the fixed costs must be borne by other traffic. Shippers in the inter- 
mountain west know from bitter experience what can happen when destructive 
competition occurs between rail and water carriers at certain points. The result 
is higher rates for other places which water competition does not reach. For 
many years the intermountain west paid freight rates from the Fast equivalent 
to the rates from the same point in the East to the Pacific coast and back 
to the intermountain area. These high rates serve no purpose other than to 
subsidize the rails in an attempt to undercut water competition at points where 
this competition was effective. At the present time the fourth section of the 
Interstate Commerce Act offers some protection from this type of ratemaking, 
however, it is not complete protection. 
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It is obvious that within a short period of time, if H. R. 5523 and H. R. 5524 
were adopted, the railroads, through use of their superior economic power, 
would be able to force out of business much of the truck competition, partic ularly, 
the competition of the smaller lines. With that done, the shippers who are not 
large enough to deal at arms length with the railroad would then indeed be in a 
precarious position. If the railroads are allowed to go one step further and are 
successful in their effort to eliminate the fourth section from the Interstate Com- 
merce Act, the intermountain area would be forced backward half a century in 
its battle for equality in rail rates. 

Large shippers which are able, through their own economic positions, to deal at 
arms length with the railroads in establishing rates may well benefit from the 
enactment of H. R. 5523 and H. R. 5524. However, to the smaller shippers these 
bills represent a definite threat to their future well-being. If these bills are en- 
acted, the hands of the Interstate Commerce Commission, to which small shippers 
must look for protection, would be tied in asserting this protection. If the 
enactment of these bills were coupled with the repeal of the fourth section of the 
Interstate Commerce Act, the development of manufacturing and other processing 
in the intermountain west would be entirely strangled and this area would revert 
to the condition of half a century ago when it was merely a producer of raw 
materials. 

On behalf of the members of the organizations which I represent, I wish to 
urge most strongly that these measures be not enacted. 


STATEMENT OF CC, E. CHILDE ON BEHALF OF 10 COMMON CARRIER BARGE LINES IN 
REBUTTAL OF STATEMENT FOR THE ASSOCIATION OF AMERICAN RAILROADS BY 
JERVIS LANGDN, JR., APRIL 4, 1947, IN RE H. R. 5523 anv H. R. 5524 


My name is C. BE. Childe. I am a transportation consultant, with offices in 
Washington, D. C. I testified before this subcommittee on June 14, 1956, with 
respect to H. R. 6141 and H. R. 6142, for the common carrier barge lines on the 
inland waterways for whom I am speaking today. My qualifications as a wit- 
ness are shown on pages 1630 and 1631 of the printed record of ge hearings. 
Since the bills now under consideration, H. R. 5523 and H. R. 5524, embody the 
same proposals as made by the railroads last year, I assume that the previous 
testimony will be considered by the committee, and that I need not repeat what 
I said there. 

In the present hearings the Association of American Railroads, by witness 
Jervis Langdon, Jr., submitted a statement in support of the pending bills which, 
in my opinion, presents an inaccurate and misleading picture of the competi- 
tion between the railroads and other modes of transport, and the effect which 
the changes proposed by H. R. 5523 and H. R. 5524 would have, especially as 
to competition between rail carriers and regulated common carriers on the water- 
ways. 

Mr. Langdon confines his discussion mainly to competition between railroads 
and trucks, and depicts the railroads as low-cost carriers which are prevented 
by the Interstate Commerce Commission from reducing rates to meet truck com- 
petition. He states that H. R. 5523 and H. R. 5524 would cure this by allowing 
“each mode of transportation to make rates which reflect its particular operating 
conditions” and that “no mode would be held back because the competing mode 
had higher costs or poorer service”, and follows this with the statement that “the 
competitive balance which would emerge under these bills would be based upon 
economic capabilities. The railroads would be free to do the jobs for which they 
have the best economic justification, and the trucks would be free to do like- 
wise.” He adds: “The water carriers, as we shall presently see, are already free 
in this respect.” Mr. Langdon asks: “What can be wrong in encouraging each 
mode to pass on to the public the advantage which it may possess—either a 
lower cost level or a superior service, or both?’ “That”, says Mr. Langon, “is 
the objective of H. R. 5523 and H. R. 5524.” 

The inland water carriers wish to challenge these statements, and the in- 
ferences that may be drawn from them that the railroads need more freedom 
to compete, or that the water carriers have any freedom in this respect that 
the railroads do not have, or that the proposed bills would give the public the 
benefit of lower rates based on the costs of each mode of transportation. The 
true picture of the competitive situation between the railroads and the other 
modes is that rail rates never have been based on cost of transportation; the 
railroads do not now base their rates on cost; the railroads do not intend or 
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want to establish rates based on cost. Railroad rates are and always have been 
based primarily upon what the traffic will bear, which means the most that 
they can charge without diminishing their revenues by loss of traffic. Under this 
policy of ratemaking, highest possible rate levels are maintained on noncom- 
petitive traffic; that is, traffic which has no other choice but to use the railroad; 
but where the railroad encounters competition, it seeks to reduce the competi- 
tive rate to whatever level is necessary to keep the traffic from moving over 
the competing route. The practical working out of this system of ratemak- 
ing has produced extremely wide differences and discriminations in the rates 
on competitive versus noncompetitive traffic, in virtually complete disregard 
of cost. In contrast with the railroad rates, water carriers’ rates are, of neces- 
sity, based on their own costs. 

Water transportation is the cheapest way of moving freight; but the only ad- 
vantage it has to offer the public is its low cost. Unless water carrier rates 
are substantially lower than rail rates, the traffic will move by rail. The rail- 
roads, recognizing this fact and unwilling to lose traffic to the water routes, not- 
withstanding higher cost of rail transportation, make a practice of reducing 
their rates on water-competitive traffic far below their normal rates, and even 
below their costs—restrained only to the extent the Interstate Commerce Com- 
mission may forbid such extreme rate cutting. Now the railroads, dissatisfied 
with the moderate restraints imposed, propose the enactment of H. R. 5523 
and H. R. 5524 to tie the Commission’s hands from preventing even more de- 
structive rate cutting in the future. Those were the methods which drove the 
boats off the waterways in the 19th century. If the railroads are given the free- 
dom they seek, this history may repeat itself. The Interstate Commerce Act, as 
it is now administered, is the only protection the water lines have against the 
powerfully entrenched railroads with their backlog of high-rated noncompeti- 
tive traffic, to sustain them in hauling water-competitive freight at less than 
the transportation cost. 

The Interstate Commerce Commission, in adjusting the railroad rate strue- 
ture, as Mr. Langdon points out, has tried, in the absence of a cost standard of 
reasonableness, to keep competitive rates from becoming ruinously low by re- 
lating them so that neither the railroad nor the competing form of transporta- 
tion has a monopoly of the traffic. The Commission would be deprived of even 
that degree of regulatory power by the “three shall nots” in the proposed bills, 
namely that the Commission shall not consider the effect of the rate on other 
modes of transportation; the relationship of the rates to other modes of trans- 
portation; or whether the rate is lower than necessary to meet competition. It 
is plain that the effect of adopting these “shall nots” would be to give the rail- 
roads even greater leeway than they have today to cut rates in order to pre- 
vent the traflic from moving by truck or water. 

Public indignation, which was aroused by the unfairness of discriminatory 
railroad rates which favored larger shippers at the expense of the smaller, 
brought about the enactment of the laws of 1887 and later years, giving the 
Interstate Commerce Commission power to establish reasonable rates and cor- 
rect unjust discriminations. However, the published railroad tariff rates, based 
upon what the traffic will bear, became the lawful rates, unless and until they 
were found otherwise by the slow processes of hearings and orders. Thus the 
pattern of what-the-traffic-will-bear rates was established and continued in effect 
until the present time. The Commission has been making slow progress over 
the years in correcting discriminations; but a major obstacle was thrown in 
the pathway by early interpretation of the law approving the maintenance of 
lower rates on competitive than on noncompetitive traffic. Shielded by this in- 
terpretation, the railroads, with the Interstate Commerce Commission approval, 
have continued their policy of maintaining lower rates on traffic between points 
served by water carriers than on traffic remote from the waterways. As the in- 
land waterways channels have been improved and brought into use, these dis- 
criminations have become greater and more widespread. A similar situation has 
more recently developed with respect to rail and truck rates on certain highly 
competitive traffic. 

Last year I submitted statistics and charts to this committee, showing the 
wide fluctuations above and below cost in the present railroad rate structure, 
as developed by studies of the Interstate Commerce Commission Cost Finding 
Section. These studies disclosed that the average rates of the 257 classes of 
commodities reported by the railroads ranged from 591 percent above out-of- 
pocket cost to 80 percent below out-of-pocket cost. Of the 257 commodity classes, 
171 paid more than full cost plus a reasonable return, but 86 classes paid less 
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than full cost, and 41 of these did not, on the average, even pay the out-of-pocket 
expenses of hauling. It is important to bear in mind that in each of these 
classes are many individual rates that are higher and lower than the average, 
The railroads also make a practice of hauling less-than-carload freight at a 


loss, 
as the Interstate Commerce Commission 


has pointed out at page 6 of its latest 
annual report. So it is clear that a large volume of traffic moves by railroad at 
less than cost, and to offset these losses, a large volume is compelled to pay 
rates many hundred percent above cost. The lowest rates, on the whole, which 
the railroads charge are on traffic which could move by water and Which the 
railroads try to retain by cutting their rates to such low levels that the shippers 
will not use the water routes. I gave in my testimony typical illustrations of the 
extremely wide differences which prevail today in the levels of the so-called 
water-compelled rates of the railroads below their normal, or noncompetitive 
rates. Many of the rates I referred to are below the railroads’ costs: in some 
important instances, below out-of-pocket cost. This flood of destructive rate 


cutting is continuing and growing. The following table gives some recent ex- 
amples: 


Rates 
Average cost of 
railrcad trans- 
portation 
Former Re ICC formula 
Commodity Fro To rate duced 
rate 
Full | Out-of- 
cost pocket 
cost 
Molasses (1,800 ton mini- | New Orleans area_| Chicago area. &8. 40 $7.40 | $11.90 $7. Fé 
mum 
Ore, chrome (1,800 gross tons Mobile area do 8.14 5.55 9. 40 
minimum). 
Soda ash (carlot Baton Rouge area | Coron t, Fla 16. 60 7. 22 10.99 6. 66 
Salt (carlot Weeks, La Calvert, Ky 9. 20 5. 00 7. 66 1.37 
Tron ore (1,800 gross tons min New Orleans Granite City, Il 5. 84 3. 84 3. S4 
imum), , 
Phosphate rock (earlot Florida mines Louisiana and 8. 95 7.12 13. 10 7. 42 
Texas 9. 22 8.12 
Salt (carlot Detroit Charleston, W.Va 7.00 6.08 6.7 
Do do Louisville, Ky 7.00 . 5 6. 52 


Per ton of 2,000 pounds 
2 Published to become effective M ay 2, 1957. 
Published to become effective Ma 7, 1957 


The above illustration 
of the extreme leng 
State Commerce Cor 


all of which occurred during the past year—are typical 
ths to which the railroads are going, and which the Inter- 
nmission permits under the present laws. It is interesting to 
note that these reductions apply generally on traffic of large shippers, on freight 
moving in heavy volume. Of course, these reductions would not have been 
made had there been no low-cost water transportation to incite them, and obvi- 
ously the railroads cannot continue to haul water-competitive traffic at less than 
cost, without raising rates on other traffic. This they have accomplished by a 
series of nationwide general increases in freight rates—petition for still another 
before the Commission—while specific redue- 
tion are being made on the water-competitive freight. The unbalanced and 
discriminatory effect of this redistribution of the rail freight rate burden on the 
public is indicated in the current (March 1957) issue of Transport Economics, 
published by the Interstate Commerce Commission, which shows that since 
July 1, 1946, the Commission has authorized overall advances in railroad freight 
rates of 98 percent, with increases up to 115 percent in certain commodity groups. 
Simultaneously the increase in railroad earnings per ton-mile, 1956 over 1946, 
was only 41 percent. In other words, the railroads have more than doubled 
levels of noncompetitive rates, but have come out with only 41 percent overall 
increase in their ton-mile revenues, largely because of the reductions they have 
made on competitive freight. Such destructive warfare is as unfair to shippers 
and localities compelled to carry the burden of excessive rate increases as it is to 
the water carriers struggling to survive against such competition. 

Mr. Langdon concedes that: “Destructive competition in the form of non- 
compensatory rates the ICC must continue to be able to curb. The same is true 
of rates which discriminate among Shippers.” But he argues that the freedom 
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the railroads seek “to make rates based on their own conditions’ would not 
mean that they could maintain noncompensatory rates. He says: “On the 
contrary, under this bill, the ICC’s jurisdiction to require reasonably compensa- 
tory rates would continue without the slightest change. Nor could either mode 
publish rates which would discriminate among shippers. Again the ICC’s juris- 
diction would remain unaffected.” Here he ignores the fact that a huge number 
of railroad rates have already been depressed to below-cost levels, and that the 
shippers have no protection under the present law against discriminations based 
on differences in competition between carriers. Taking from the Commission 
the power to consider the effect of rail rate reductions upon competing carriers 
could only result, therefore, in the destructive competition Mr. Langdon admits 
the Commission “‘must continue to be able to curb.” 

Mr. Langdon made the further statement that the water carriers “are already 
free to make rates without regard to the effect upon competing railroads because 
of the special provisions of section 305 (c).” The implication that water carriers 
have some freedom the railroads do not have in this respect is incorrect. Sec- 
tion 305 (c) of the Interstate Commerce Act merely provides that water car- 
riers’ rates shall not be deemed discriminatory or destructively competitive be- 
cause they are different from the rail carriers’ rates. Substantially the same 
provisions are made as to railroad rates in the language of section 3, providing 
that “this paragraph shall not be construed to apply to discrimination, prejudice, 
or disadvantage to the traffic of any other carrier of whatever description.” 

Mr. Langdon cites numerous cases holding that the inherent advantage of low- 
cost transportation should not be denied to the public and that the low-cost car- 
riers’ rates should not be kept artificially high to permit the high-cost carrier 
to compete. With this doctrine we fully agree, but we point out that what the 
railroads are seeking by means of the proposed bills is greater opportunity to 
make the high-cost rail carriers’ rates artificially low, as to traffic competitive 
with the low-cost water carriers, and artificially high on noncompetitive traffic. 
Thus the public is denied, on the one hand, advantages of lowest possible rail 
rates, and on the other, is threatened with eventual loss of low water rates. 

Mr. Langdon’s final contention is that the proposed bills would merely carry 
out the intent of the Congress when it enacted the Transportation Act of 1940. 
We completely disagree with that view, and we submit that the proposed bills 
would be directly contrary to the national transportation policy of the Congress. 
To let down the bars still further to cutthroat competition between the railroads 
and the carriers on the inland waterways and the highways would be wholly 
opposite to the clear declarations of the Transportation Act: 

“for fair and impartial regulation of all modes of transportation * * * 
“so administered as to recognize and preserve the inherent advantages 
of each * * * 


“foster sound economic conditions in transportation and among the sey- 
eral carriers * * * 


“encourage the establishment and maintenance of reasonable charges for 
transportation services, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices * * * 


“all to the end of developing, coordinating, and preserving a national trans- 
portation system by water, highway, and rail * * *” 
and the expression of the conference committee : 

“The conferees are unanimously in harmony in the viewpoint that the inher- 
ent advantages of each type of carrier should be preserved for the benefit of the 
Nation. Legitimate regulation must look to the protection of the economic ad- 
vantage of each type of carrier against destructive competition of the other * * *” 
and the statement of Congressman Wolverton, as one of the bill’s managers: 

“The one and only thought that dominated the committee was to formulate 
legislation that would be helpful to all forms of transportation and in the public 
interest * * * . Nothing could more clearly set forth the fundamental purpose 
of this legislation and the desire to preserve the inherent advantages of every 
form of transportation than the declaration of this committee as to what should 
be our national policy * * *.” 

The only way the inherent advantages of every form of transportation can be 
passed along to the public is through the establishment of rates and charges for 
every service reasonably related to the carrier’s cost under economical and effi- 
cient management. <A coordinated national transportation system calls for the 
joining of each mode of transportation in through routes and services, at rates 
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commensurate with the cost of the service performed. Such coordination would 
give every shipper and carrier in every section of the country fair and equal trans- 
portation opportunity. The discriminations and losses from destructive competi- 
tion would come to an end. This, and not unrestrained warfare between the 
several modes of transportation, is the objective of the national transportation 
policy of the Congress. 

A good test of the sincerity of the railroads’ contention that all they want is a 
fair opportunity to compete at reasonably compensatory rates would be to write 
a provision in the proposed bills that no rate may be approved by the Commission 
which would yield less than out-of-pocket cost of transportation plus a fairly 
proportionate contribution to general and overhead expenses and a reasonable 
return upon the investment of the carrier. We predict that, with such an addi- 
tion, the railroads would be as violently opposed to the proposed bills as they are 
now in favor of their enactment. 

Until cost becomes the recognized measure of the rates of all modes of trans- 
portation, the only protection water carriers have against destructive rate com- 
petition by the railroads is the power of the Interstate Commerce Commission to 
require each mode of transportation to maintain rates which are “just and rea- 
sonable,” taking into consideration their effect upon the movement of traffic, the 
public need for efficient transportation service at the lowest cost consistent with 
the furnishing of such service, and the need of revenues sufficient to enable the 
carriers under honest, economical, and efficient management to provide such serv- 
ice, as section 15 (a) now provides. 

We submit, in conclusion: The proposed bills to deprive the Interstate Com- 
merce Commission of the power in fixing railroad rates to consider their effect 
on other forms of transportation would greatly increase unjust discriminations 
between shippers, localities, and regions: would be destructive to carriers and 
injurious to our national commerce. The proposed bills should be rejected. 

Submitted in behalf of 

American Barge Line Co., Jeffersonville, Ind. 
Arrow Transportation Co., Sheffield, Ala. 
Commercial Barge Lines, Inc., Houston, Tex. 
Coyle Lines, Inc., New Orleans, La. 

Dixie Carriers, Inc., Houston, Tex. 

Federal Barge Lines, Inc., St. Louis, Mo. 

John I. Hay Co., Chicago, Tl. 

Mississippi Valley Barge Line Co., St. Louis, Mo. 
Ohio River Co., Cincinnati, Ohio. 

Union Barge Line Corp., Pittsburgh, Pa. 


STATEMENT OF L. P. STRUBLE, JR., PRESIDENT, UNION BARGE LINE Corp. 


My name is L. P. Struble, Jr., Dravo Building, Fifth and Liberty Avenues, Pitts- 
burgh, Pa. Iam president of Union Barge Line Corp. 

Union Barge Line Corp. was chartered by the Commonwealth of Pennsylvania 
in 1928 and has its general offices in Pittsburgh, Pa. 

The company operates as a common carrier over more than 3,500 miles of the 
Mississippi River system and the gulf section of the Intracoastal Waterway 
under certificate granted by the Interstate Commerce Commission. The current 
payroll includes approximately 404 people. 

At the present, Union’s fleet consists of 11 towboats aggregating 25,600 horse- 
power and 263 barges with a carrying capacity of 248,055 tons. In addition, 
Union currently has on order 50 additional barges which will have aggregate 
carrying capacity of 51,744 tons. Delivery of these barges will not be completed 
until 1959. 

H. R. 5523 and H. R. 5524, introduced on March 4, 1957, propose a radical change 
in the national transportation policy as spelled out in the Transportation Act 
of 1940, which among other things brought the transportation of goods by barge 
lines under Federal regulation. 

Specifically, the national transportation policy reads as follows: 

“Tt is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation subject 
to the provisions of this act, so administered as to recognize and preserve the in- 
herent advantages of each; to promote safe, adequate, economical, and efficient 
service and foster sound economic conditions in transportation and among the 
several carriers; to encourage the establishment and maintenance of reasonable 
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charges for transportation services, without unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive competitive practices ; to cooperate 
with the several States and the duly authorized officials thereof; and to en- 
courage fair wages and equitable working conditions—all to the end or develop- 
ing, coordinating, and preserving a national transportation system by water, high- 
way, and rail, as well as other means, adequate to meet the needs of the com- 
merce of the United States, of the postal service, and of the national defense. 
All of the provisions of this act shall be administered and enforced with a view to 
carrying out the above declaration of policy.” 

Introducing a complete turnabout of transportation policy, bills H. R. 5523 
and H. R. 5524 read as follows: 


“A BILL To amend the Interstate Commerce Act, as amended. 


“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act, as amended, 
is amended by adding after paragraph (2) of section 15a thereof a new paragraph 
(3) reading as follows: 

“(3) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this act, the Commission shall not consider the 
effect of such rates on the traffic of any other mode of transportation; or the 
relation of such rates to the rates of any other mode of transportation; or 
whether such rates are lower than necessary to meet the competition of any 
other mode of transportation.” 

Passage of this legislation would enable the railroads to destroy the regulated 
inland waterways transportation industry very quickly by establishing rates below 
cost for traffic that parallels the inland rivers. Losses which would result to 
the railroads would be offset by the high freight rates currently charged traffic 
that does not parallel the rivers. 

This opportunity to deliberately price a competitor out of business should be 
studied to determine the ethics involved, the possible damage to the public and 
its relation to public policy. 

In their propaganda, the railroads would have one believe that they are hin- 
dered in their competitive practices by regulation and plead that they should 
be free to exercise fully their management prerogatives as do other forms of 
industry. 

Regulation or control by the Federal Government is not peculiar to the trans- 
portation industry. The Sherman antitrust law and the Clayton Act have set 
down well-defined rules of behavior for industry engaged in commerce. Regu- 
lation of commerce has been further enhanced by the Robinson-Patman Act of 
1936. Section 2 (a) of this act specifically details what an industry in commerce 
cannot do in competition. Essential details of this section are repeated below 
[italic is ours]: 

“Sree. 2. (a) That it shall be unlawful for any person engaged in commerce, in 
the course of such commerce, either directly or indirectly, to discriminate in price 
between different purchasers of commodities of like grade and quality, where 
either or any of the purchases involved in such discrimination are in commerce, 
where such commodities are sold for use, consumption, or resale within the 
United States or any Territory thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction of the United States, and where 
the effect of such discrimination may be substantially to lessen competition or 
tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the bene- 
jit of such discrimination, or with customers of either of them: * * *.” 

Presumably the regulated carriers in the transportation industry are not af- 
fected by or subject to the restrictions of the Robinson-Patman Act because Con- 
gress believes that the Interstate Commerce Commission has the directive and 
authority to police competitive practices between carriers and modes of trans- 
portation. 

The confidence of Congress in the directive and authority of the Interstate 
Commerce Commission was further indicated when Congress passed the Reed- 
Bulwinkle bill which frees regulated carriers from operation of the antitrust 
laws in the setting of rates and charges when made jointly in organizations ap- 
proved by the Interstate Commerce Commission. 

Enactment of H. R. 5528 and H. R. 5524 will strip the Interstate Commerce 
Commission of any power to regulate competitive practices between carriers in 
different modes of transportation. This legislation will give the railroads, or any 
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regulated carrier for that matter, the right to charge one shipper in one part of 
the Nation a rate for transportation and another shipper in another section of 
the Nation one-half or even one-fourth as much for performing essentially the 
Same service. At the same time it is discriminating against its customers, the 
offending carrier would be engaging in a discrimination with the deliberate inten- 
tion of eliminating competition. 

Congress must see to it that competitive practices of regulated carriers are 
controlled by one or another method. If the Interstate Commerce Commission 
is to be stripped of its powers, then the Robinson-Patman Act, or some similar 
legislation must be made applicable. 

The public has prospered along with the transportation industry under the 
regulatory policies and actions of the interstate Commerce Commission. We 
recommend that this form of regulation continue. H. R. 5523 and H. R. 5524 
should be defeated. 


MONTGOMERY WARD, 
Chicago 7, April 19, 1957. 
Representative OREN Harris, 
Chairman, Interstate and Foreign Commerce Committee 
House Office Building, Washington, D. C. 

DeEAR Sir: In reading the April 13 issue of the magazine, Traffic World, I noted 
your remarks of April 10 made in connection with hearings regarding depressed 
rates for transportation of Government business. 

While hearing the testimony of witness J. R. Staley, you made the very inter- 
esting comment that holddowns on certain commodities were comparable to 
section 22 Government rates, and the effect was that these particular commodities 
were experiencing only a 35 percent to 40 percent increase in freight charges, 
instead of an 89 percent figure, over these past 10 years. 

In light of your apparent interest in this subject and comments made about 
depressed rates, I thought you might appreciate seeing the attached chart show- 
ing the history of freight rate increases we general freight shippers have been 
paying. This recapitulation clearly shows that retailers and manufacturers 
of miscellaneous articles today are paying up to 153.89 percent higher rail freight 
charges than they were in June 1946. The 89 percent figure carries no realism 
according to our experience. 

This attached chart indicates eastern territory rates. However, rates south 
and west of the Ohio and Mississippi Rivers would indicate a figure showing about 
a 123 percent increase. 

Recently, a representative of a Georgia chamber of commerce asked the ques- 
tion, ““‘Where does the additional revenue go? * * * If we shippers are paying 
percentage increases in freight rates, the carriers’ financial reports should reflect 
those increases.” 

With the information you have gained regarding section 22 rates and Mr. 
Staley’s testimony concerning holddowns and the facts offered by this letter, 
you can point to the answer to the above question. 

As you Can see, we who ship class-rated freight and small shipments are paying 
the full burden of increases assigned by the Interstate Commerce Commission to 
public transportation. 

Yours very truly, 


’ 


T. C. Hope, 
General Trafic Manager. 
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Exuisit No. 1.—Current history of New York City-Chicago class rates 


[Table indicates cost of shipping 100 pounds of different classes of freight] 


Classes of freight ! | Percent Percent 
increase increase 
Date etfective over pre- | over June 


ist class | 2d class | 3d class | 4th class |ceding rates) 1946 rates 


June 30, 1946 $1. 67 $1. 42 $1.17 heh. 

July 1, 1946 1. 86 1.59 1. 30 93 | 11. 38 11. 38 
Jan. 1, 1947 2.09 1.78 1. 46 1.05 12. 37 25. 00 
Aug. 22, 1947 2. 25 1. 91 1. 58 1.13 7. 65 34. 73 
Oct. 13, 1947 2. 48 2.10 1.74 1. 24 10, 22 48. 50 
Jan. 5, 1948 2. 70 2. 29 1.90 1. 36 8. 87 61. 67 
May 6, 1948 2. 93 2. 48 2.05 1.47 8. 52 75. 45 
Jan. 11, 1949 3.11 2.63 i. 1. 56 6.14 86. 23 
Sept. 1, 1949 3. 22 2.73 2. 26 1. 62 3. 54 92. 81 
Apr. 4, 1951 3. 35 2. 84 2. 35 1. 68 1. 04 100. 60 
Aug. 28, 1951 3. 51 2. 98 2. 46 1.77 4.78 110.18 
May 2, 1952 3. 70 3.15 2. 59 1. 85 5. 41 121. 55 
May 30, 1952 3, 74 3.17 2. 62 1.87 1.08 123. 95 
Mar. 7, 1956 3. 96 3. 36 2.78 1. 98 5. 88 137.13 
Dec. 28, 1956 4.24 $. 60 2. 97 2. 12 7. 07 153. 89 


Typical articles covered by the first four classes of freight 
ist class (100 percent): Clothing, furniture, aluminumware, shoes, bicycles, rugs, dolls. 


2d class (85 percent): Enameled stoves, auto parts, rayon piece goods 
i class (70 percent Mechanies tools, chinaware, linoleum, agricultural implements. 
ith class (50 percent): Fencing, iron pipe and fittings, nails, anvils, paint, roofing. 


INDUSTRIAL UNION OF MARINE AND SHIPBUILDING WORKERS OF AMERICA, 
Camden 2, N. J., April 15, 1957. 
Re H. R. 5523 and H. R. 5524 
The Honorable OREN HARRIS, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 


Dear Str: Your committee is presently holding hearings on the above bills, and 
we would appreciate your serious consideration of our position in this matter. 
We desire to present our arguments against the proposed legislation, although 
due to the press of other activities, we regret that we cannot give you our opinion 
in oral testimony. 

The Industrial Union of Marine and Shipbuilding Workers of America, AFL— 
CIO, is a labor union, admitting to membership all workers employed in the ship- 
building, ship repairing, and marine maintenance industries, and in industries 
producing marine equipment, and in allied enterprises and industries. 

This union has a vital interest in the maintenance of the American merchant 
marine, and particularly in the maintenance of a healthy system of inland 
waterway channels and stable employment in the barge construction industry. 

The proposed legislation would provide that the Interstate Commerce Com- 
mission, “in the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this act * * * shall not consider the effect of 
such rates on the traffic of any other mode of transportation; or the relation of 
such rates to the rates of any other mode of transportation; or whether such 
rates are lower than necessary to meet the competition of any other mode of 
transportation.” [Italics supplied. ] 

We maintain that this language would clearly permit the railroads, in contra- 
vention of the entire purpose of the original Interstate Commerce Act, to reduce 
their rates below cost on traffic that is competitive with river transportation, 
while at the same time they make up these losses by high rates on traffic that 
does not move parallel to the waterways. 

Discriminatory rates are already prevalent as between water competitive rates 
and landlocked rates within the present structure of restraint and supervision 
exercised by the Interstate Commerce Commission. We believe that if the regu- 
latory powers of the Commission are destroyed by the above proposed legislation, 
we will see a return to the type of discriminatory rate setting which led to the 
initial creation of the Interstate Commerce Commission, and we may even see 
a return to the type of abuses which strangled American progress for so long 
prior to the Interstate Commerce Commission. 
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It cannot be denied that the railroads have played a major part in the develop- 
ment of America. 

However, the United States Government has a peculiar interest in the opera- 
tion of the railroads. Had it not been for the generosity of our Federal, State, 
and local governments, American railroads could have scarcely reached their 
high degree of development. 

The first Federal grant in aid of railroad construction came in 1850 when 
Congress gave the States of Illinois, Alabama, and Mississippi almost 4 million 
acres of the public lands to be held in trust toward the completion of the Illinois 
Central Railroad. From 1850 to 1871 Congress made 80 such grants to the States 
in the Mississippi Valley. During the decade of the sixties, Congress chartered 
four transcontinental railroads and made them grants of land directly. These 
were the Union Pacific, the Northern Pacific, the Atlantic & Pacific, and the 
Texas & Pacific. In addition, the Central Pacific, though a California corpora- 
tion, received sections of land on the same terms as the Union Pacific. During 
the two decades of the fifties and sixties there passed, as a result of this con- 
gressional policy, a total of 158,293,000 acres into the hands of western railroad 
promoters, an area almost equaling that of the New England States, New York, 
and Pennsylvania combined. Of course not all the railroads were completed; 
many failed to fulfill their terms of the contract because of delays in construction. 

It has been estimated that a total of 115,832,000 acres were certified and pat- 
ented. Counting the donations of land the United States, even estimated at a 
nominal price of $2 an acre, total public lands donated to encourage railroad 
building were worth $335 million. 

The actual money grants made to the railroad builders were even greater: in 
fact a conservative estimate has placed the amount thus received from all public 
sources at $707,100,000. By 1870, when this form of aid had largely ceased, publie 
financing had contributed at least two-fifths of the costs incurred in the construc- 
tion of the 50,000 miles of line then in operation. If the value of the land ces- 
sions is added, it can be seen that three-fifths of the cost of laying down the 
rail net had been borne by public authority. 

However, Federal regulation by legislation was necessary when it was finally 
passed in 1887 as a compromise between the cry of the Grange movement for 
Government ownership and the abuses of unrestrained private operation. The 
western clamor against the American railroads, led by the Grange movement, 
was deafening. Among the abuses which led to the formation of the Interstate 
Commerce Commission was charging what the traffic would bear, particularly 
if water competition was absent. 

This led to the practices of two forms of discrimination: Discrimination be- 
tween places and discrimination between persons. It became a common railroad 
practice to exact a higher rate between intermediate points, where no competition 
existed, than was charged between large termini where a number of roads 
might be expected to vie for the traffic. In other words, a railroad very often got 
much more, proportionately and even literally, for a short haul than it received 
from a long haul. How much opportunity there was for this sort of discrimina- 
tion can be seen from the fact that in 1887 there were some 30,000 communities 
in the United States served by but a single railroad, while not more than 2,700 
points could boast of 2 or more lines entering them. Western men repeatedly 
told tales of sending their produce by long and roundabout journeys so that 
they might benefit from the competitive rates of the long haul. 

If this was objectionable the practice of discriminating between shippers 
was even more reprehensible. It was an ordinary thing for large shippers to get 
from the railroads preferential rates or rebates (as they were called), which 
would enable them to undersell their rivals. Western farmers suffered from 
this type of practice acutely; the owners of the bonanza farms of the West, for 
example, received large reductions from the regular charges; railroads also 
made it a general habit to favor grain commission men with special rates while 
farmers’ cooperative societies were denied the same privileges. 

One of the main sections of the Interstate Commerce Act, which was finally 
passed in 1887, stated that discrimination between persons, places, and com- 
modities were to be proceeded against. 

It is unnecessary to burden your committee with a recital of the amendatory 
legislation to the Interstate Commerce Act, such as the Elkins Act, the Hepburn 
Act, ete. It was finally recognized that the question of discriminatory rate setting 
had to be dealt with by a responsible Federal agency which was given the right 
of jurisdiction over all forms of transportation and communication. 
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We maintain that changing the Interstate Commerce Act would practically 
allow the railroads to set rates without any interference from the Interstate 
Commerce Commission, and without regard to the effect of these rates on the 
traffic of carriers of the same or different modes of transportation. On the one 
hand, the railroads would be allowed to cut rates to compete with water trans- 
portation to any level, whether or not the rates supplied a profit to the road 
over that particular network, while jacking up rates on noncompetitive business. 
Once water transportation had been driven to the wall by this sort of rate war, 
which has not occurred since the inception of the Interstate Commerce Act, 
rail rates could be raised as high as necessary to make up previous losses. 

We, therefore, hold that the proposed legislation is contrary to the interest 
and purpose of thhe Interstate Commerce Act, to the amendment regarding 
national transportation policy, of the Transportation Act of 1940, and to see- 
tion 500 of the Transportation Act of 1920; and we respectfully request that 
your committee not approve the proposed legislation. 

Sincerely yours, 


JOHN J. GroGcan, President. 


NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington 6, D. C., May 9, 1957. 
Re Statement on ratemaking bills. 
Hon. OreEN Harris, 
Chairman, Subcommittee on Transportation and Communications, 
Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D.C. 


Drar Mr. Harris: I am enclosing a statement on behalf of the National Coun- 
cil of Farmer Cooperatives with respect to the bills listed below dealing with 
ratemaking matters which were the subject of recent public hearings before 
your subcommittee. 

I shall appreciate it if you will include this statement in the printed record 
of the hearings. 

For your convenience, and the convenience of the other members of your sub- 
committee for whom I am designating copies of this letter and the statement, 
Lam indicating opposite each bill the position of the council. 

H. R. 5523, H. R. 5524, against; H. R. 2808, against ; d. R. 3774, against; H. R. 
3235 (section (a) ), for. 

Sincerely yours, 





Homer L. BRINKLEY, 
Eerecutive Vice-President. 


STATEMENT OF NATIONAL COUNCIL OF FARMER COOPERATIVES, WASHINGTON, D. C.. 
as To H. R. 5523 anp H. R. 5524, H. R. 2808, H. R. 3774, anp H. R. 3233 


IDENTIFICATION AND INTEREST 


The National Council of Farmer Cooperatives, with offices at 744 Jackson 
Place, NW., Washington 6, D. C., is a voluntary national farm organization 
whose members are business associations—owned and controlled by farmers 


engaged in marketing, and in many cases processing, all major types of agri- 
cultural commodities produced on the Nation’s farms and purchasing, and in 
some cases Manufacturing for their members and patrons, the principal supplies 
used in farm production such as fertilizer, feed, seed, tractor fuel, farm 
machinery, and agricultural chemicals. 

The council has 124 direct member associations at the present time, many 
of which operate on a statewide or regional basis, and a few nationwide. The 
local, county, and district affiliates of the council’s direct members account for 
approximately 5,000 separate business associations, serving approximately 
0 million farmer meniberships in all 48 States and Puerto Rico. 

Farmers and likewise council Members, in the aggregate and individually 
in many cases, qualify as among the best customers of the railroads and other 
regulated modes of surface transportation based upon their use of freight 
services and the contribution agriculture makes to the carriers’ revenues. 

Therefore, proposed changes in the ratemaking provisions of the Interstate 
Commerce Act which would affect the level of rates paid and the character of 
the freight service rendered are of direct economic concern to farmers, council 
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members, and agriculture generally. It is important to bear in mind that 
farmers both as producers and consumers must in large part bear, respectively, 
the costs of marketing their products and purchasing their farm production 
supplies. They are unable to pass on to others the transportation and other 
distribution charges which in many cases in the nonagricultural segments of 
our economy are passed on to others. 

The council delegate body has adopted policy positions on the issues presented 
by five of the bills (H. R. 5523 and H. R. 5524, H. R. 2808, H. R. 3774, H. R. 3233) 
which were the announced subject of these hearings. These policy positions 
were adopted after consideration by special subcommittees of agricultural 
transportation specialists and on recommendation of the council’s transportation 
committee, referred to as the National Agricultural Cooperative Transportation 
Committee. 

The five bills and the council’s policy positions applicable to them are sum- 
marized below. 


H.R. 5523 and H, R. 5524 

These bills would add a new paragraph (8) to the present rule of ratemaking 
in section 15a of the Interstate Commerce Act, as amended, reading as follows: 

“(3) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this act, the Commission shall not consider the 
effect of such rates on the traflic of any other mode of transportation; or the 
relation of such rates to the rates of any other mode of transportation ; or whether 
such rates are lower than necessary to meet the competition of any other mode 
of transportation.” 

The council is opposed to these proposed limitations on the Commission’s au- 
thority, as explained below. 

Last year when your committee held hearings on the bills H. R. 6141 and 
H. R, 6142, to implement the recommendations in the report of the Cabinet Com- 
mittee on Transport Policy and Organization, the council submitted a statement 
(see printed hearings on transportation policy, H. R. 6141 and H. R. 6142, ete., 
pt. 3, pp. 1684 to 1692) expressing its opposition to the proposal to withdraw the 
power of the Commission under present law to fix specific rates. The council's 
opposition to this proposal was based upon a policy adopted by its delegate body 
at the 1956 annual meeting reading as follows: 

“The council believes the power to fix specific transportation rates in appro- 
priate cases, as well as the power to fix minimum and maximum rates is essential 
to effective enforcement of the statutory prohibitions against unjust disecrimina- 
tion. We, therefore, oppose the withdrawal of the present power of the Inter- 
state Commerce Commission to prescribe specific rates and also oppose any 
limitation upon the Commission’s discretion with respect to the level of minimum 
or maximum rates pursuant to any statutory concepts of cost.” 

Since the modified proposal to limit the Commission’s rate approval authority, 
known as the three “shall nots,” was introduced in the course of the hearings 
before your committee last year, the council has given careful consideration to 
the modified proposal. Authorized spokesmen for the trucking and railroad in- 
dustries appeared by invitation before the council’s transportation committee 
last November to explain their opposing views in this matter. A special sub- 
committee of the council’s transportation committee has studied the proposal 
and unanimously reached the conclusion that the limitations upon the Com- 
mission’s powers, as represented by the three “shall nots” should be opposed. 
This conclusion has been accepted by the Council’s Executive Transportation 
Committee and in turn by the council’s delegate body at its 1957 annual meeting. 

The council’s transportation committee has on other occasions considered 
changes proposed in the rule of ratemaking in section 15a and has concluded, with 
the approval of the council’s board of directors that there should be no change 
in this rule. The special committee of agricultural transportation specialists 
who studied this whole problem on behalf of the council felt that the Commis- 
sion must retain authority to consider all factors in the exercise of its power 
to prescribe just and reasonable rates. Imposition of the three ‘shall nots” as 
proposed by H. R. 5523 and H. R. 5524 upon the Commission’s authority would 
prohibit consideration of relationships which are often vitally important factors 
affecting undue prejudice and preference between shippers, localities, and the 
general public. 

The council’s position is that the standards and guides now set out in the 
present rule of ratemaking in section 15a are adequate and sound for the carry- 
ing out of the national transportation policy as declared by Congress in the 
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Interstate Commerce Act. It is our view that if any difficulties from the stand- 
point of Congress exist in the administration of the ratemaking powers vested 
in the Commission, they are problems of administration which are not due to 
defects or inadequacies of the law itself. 

Therefore, we urge that your committee disapprove the changes in the rule 
of ratemaking and the limitations upon the Commission’s power to determine 
and prescribe just and reasonable rates, as proposed by H. R. 5523 and H. R. 
524. 


ods 


H. R. 2808, to amend section 4 of the Interstate Commerce Act, as amended 

This bill would implement recommendation No. 2 in the 70th Annual Report 
of the Interstate Commerce Commission. 

The council’s delegate body at the 1956 annual meeting adopted a policy 
position applicable to the issues presented by this bill reading as follows: 

“Long- and short-haul clause (fourth section) —The council favors retention of 
the long-and-short haul clause (fourth section) in part 1 of the Interstate Com- 
merce Act in its present form.” 

Therefore, the council is opposed to the amendment of the 4th section as 
proposed by H. R. 2808 and urges your disapproval of this bill. 

Witnesses on behalf of various modes of transportation have appeared before 
your committee and presented their varying points of view as to the merits and 
demerits of this bill. The council’s policy is based not upon the special interest 
of any particular mode of transportation but upon the interests and equitable 
treatment of agricultural shippers throughout the country who are large users of 
the freight service offered by all modes of transportation. These shippers have 
to pay the freight bills. 

One important provision of the national transportation policy declared by the 
Congress is: 

“* * * to encourage the establishment and maintenance of reasonable charges 
for transportation services, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive practices; * * *” 

Council policy is based upon the belief that the enactment of such legislation 
as H. R. 2808 would tend to retard rather than promote the carrying out of 
the above provision in the national transportation policy and that the retention 
of section 4in its present form is in the public interest. 


H. R. 8774 to amend section 218 (a) of the Interstate Commerce Act, as amended, 
to require contract carriers by motor vehicle to file with the Interstate Com- 
merce Commission their actual rates or charges for transportation services 


This bill is proposed to implement recommendation No. 15 in the 70th Annual 
Report of the Interstate Commerce Commission. 

In partial justification of the recommendation, the Commission stated in its 
annual report: 

“Under the present provisions of section 218 (a) of the act, contract carriers 
by motor vehicle are required to file with the Commission schedules showing 
only their minimum rates and charges. Therefore, if a contract carrier has 
contracts to perform identical services for more than one shipper, and different 
rates are charged the various shippers, the schedule will show only the lowest 
charge made to any shipper. Common carriers are thus placed at a distinct 
disadvantage since they are unable to determine what their contract carrier 
competitors are actually charging.” [Italic supplied.] 

The council is opposed to the enactment of H. R. 3774. 

The Cabinet Committee on Transport Policy and Organization, in its report 
issued in 1955, proposed a redefinition of contract carriers and proposed a re- 
quirement for the filing of actual rates, applicable to motor and water contract 
earriage. After considerable study by its transportation committee, the council 
delegate body adopted a policy resolution at its 1956 annual meeting in opposition 
to such proposal in the Cabinet Committee Report on Transport Policy and 
Organization. Although the proposal in the Cabinet Committee report was 
somewhat broader than the proposal in H. R. 3774, they are both similiar in pro- 
posing that contract carriers by motor vehicles be required to file actual instead of 
minimum rates. 

The recommendation in H. R. 3774 brings into sharp focus the question of 
whether the paramount consideration in regulation of the commerce of the 
United States by the Federal Government shall be the interest of the general 
public or the building up of special modes of transportation. 


93529—57T——31 
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Except to the extent justified in order to preserve a sound national transporta- 
tion system to serve the best interests of the general public, we hold that it is not 
the function of the Federal Government to regulate the commerce so as to build 
up any particular mode of transportation or class of carriers. 

Without regard to technical distinctions, it is recognized that common carriers 
are those who hold themselves out generally to carry, for-hire, goods and persons 
properly presented. Contract carriers have been given a much more restricted 
status under the law, to serve the special needs of special shippers often not 
adequately served by common carriers, If the inherent advantages of motor 
transportation are to be fully developed and made available to the shipping and 
consuming public, the special status of the contract carriers should be preserved 
and efforts to minimize or undermine their operations should be opposed. 

The right to contract for a special, needed transportation service should not 
be abridged either directly or by indirection. 

The contract carrier in many respects is more in the category of a private or 
“exempt” carrier in that he serves particular, individual or personalized needs 
of a shipper which cannot adequately or as satisfactorily, in the judgment of the 
shipper, be served by common carriers. Certainly Congress would not want to 
discourage the availability to shippers, and the public generally, of such needed 
transportation for which they contract on an individual basis, by requiring that 
schedules be filed with the Commission showing all individual rates and charges. 
This is a matter of private contract right between the contract carrier and the 
shipper who wants his service and no proper interest of common carriers can 
justify requiring publication with the Federal Government of these actual con- 
tract rates. The present requirement for the publication of minimum rates and 
charges is all the rate regulation that is justified from the standpoint of shippers 
and the public generally. Any proposed extension of the operations of contract 
carriers beyond the scope of these basic concepts can and should be regulated by 
the ICC in its action on applications for permits by contract carriers under 
existing law, and not by the passage of additional legislation as proposed in 
H. R. 3774. 

H. R. 3233 to amend section 22 of the Interstate Commerce Act, as amended 

This bill has two parts. The first part would amend section 22 of the Inter- 
state Commerce Act so as to permit the performance of transportation services 
for Federal, State, and municipal governments free or at reduced rates applicable 
only.during the time of war or national emergency. The council supports this 
proposed change. 

The council has no policy position with respect to the second part of the bill 
dealing with the finality of contracts between the Government and the carriers. 

The council’s support of the elimination of the present authority for special 
rates to the Government except as noted is based upon a policy resolution adopted 
by its delegate body at the 1956 annual meeting, reading as follows: 

“Special Government rates.—The council supports legislatve revision of the 
Interstate Commerce Act to provide for the movement of governmental traffic 
on the basis of commercial rates, charges, rules and regulations, published in 
tariffs open to public inspection (with waiver of provisions where emergency or 
national security is involved) .” 

Agricultural shippers, who, of all groups in our economy, must largely bear out 
of their own pockets and cannot pass on to others the transportation and other 
costs incident to the marketing of their products and the procurement of their 
farm production supplies, feel most acutely the impact of every influence that 
results in the imposition of higher transportation rates upon them. Special gov- 
ernmental rates are one among the important factors that cause the commercial 
users, including farmers, of freight services to pay higher rates to make up for 
the special reduced rates to the Government. 

It is only elementary equity that the Government, as a shipper, should be 
treated on a basis of parity with other shippers as to rates charged on Govern- 
ment traffic, under comparable circumstances as to volume and other pertinent 
factors. Otherwise a segment of the public is being required to bear that which 
should be borne by all the taxpayers of the Nation. 

We urge your subcommittee to approve legislation as contained in part (a) of 
H. R. 3233 and as advocated by the council resolution. 


I am 
sion fc 
lowing 

a a 
decisic 
moditi 
comm<¢ 
the IC 
the us 
fair p! 

, ae 
tion 0! 
unlaw 
upon | 
one ty 

3. I 
tion oO 
missi¢ 

4, ] 
Comn 
to the 
with | 


Re H 


Hon. 
} 


DE 
of th 
legis 
othe 
the ¢ 
tion 

H. 
for i 
scrit 
or ¢ 

| wou 
of ¢ 
bein 
the 
don 

| The 

) amy 
has 
cha 
mig 
mil 
equ 
sloy 
bec 
of 
to 
ine 
ten 
for 
ext 
cal 
rai 
br: 
ere 
bo 





-_ ovr 


—- - FF or wa Ge 


SURFACE TRANSPORTATION 477 


STATEMENT OF ERNIE ADAMSON, MIDDLEBURG, VA. 


I am an attorney and have practiced before the Interstate Commerce Commis- 
sion for many years. I desire to call the attention of the committee to the fol- 
lowing points: 

1. The status of contract carriers has always been a problem. Under the 
decisions of the Federal Trade Commission and the courts, distribution of com- 
modities in trade should be upon a fair base price and moved at the rates of 
common carriers. I suggest that when a contract carrier files exact rates with 
the ICC and the Commission approves them that the law be amended to permit 
the use of such contract carrier rates in computing the measure of delivered 
fair prices. 

2. I suggest that all moneys appropriated be restricted in their use to protec- 
tion of the public interest from the payment of unjust, unreasonable or otherwise 
unlawful rates and charges and that no action by the Commission may be based 
upon general statements which result in general increases to the public or favor 
one type of carrier over another. 

3. I suggest that the Secretary of the Commission be restored to his old posi- 
tion of administrative responsibility. His salary should be the same as a Com- 
missioner. 

4. In any case when the hearing examiner assigned thereto is challenged, the 
Commission should be required to submit the names of three other examiners 
to the parties for the purpose of reassigning the case. If no agreement is reached 
with the parties, then the choice shall be by lot. 





McCioup RIver RAILROAD Co., 
McCloud, Calif., May 3, 1957. 
Re H. R. 5124 and H. R. 5884. 
Hon. OREN HARRIS, 
House of Representatives, Washington, D.C. 


DEAR REPRESENTATIVE HARRIS: Perhaps this letter request for consideration 
of the short-line railroads’ position in regard ot the above two bills and other 
legislation will be like a cry in the wilderness, however these bills and many 
others before the House are of utmost importance to the welfare and perhaps 
the actual existence of many short-line railroads. Although all railroad legisla- 
tion is important to us, I will deal primarily with the two bills shown. 

H. R. 5124, or what we refer to as the AB brake bill, is most objectionable 
for if passed would grant the Interstate Commerce Commission authority to pre- 
scribe and make mandatory certain types of equipment regardless of need, cost, 
or condition that might exist on any individual line. The result of this bill 
would be the same as to require all men to wear the same size and type of a suit 
of clothes and for the boy to wear the same as the father without the cloth 
being tailored to fit. To prescribe a rule or law such as this further jeopardizes 
the. position, which is precarious at best, of short-line railroads and often is 
done without noticeable benefit to the public, to the employees, or to the railroad. 
The AB brake ruling as previously made by the Commission was a good ex- 
ample of misfit regulation. It is recognized there was a need, as there always 
has been and always will be, for improved equipment on cars placed in inter- 
change service, that is cars moving from one railroad to another, for the cars 
might be placed in trains of 100 cars more or less traveling at speeds of 50 to 65 
miles per hour. The railroads were installing brakes of new type on freight 
equipment before the ruling was made. It is granted some may have been 
slow in doing so because of a shortage of money or inability to obtain materials 
because of material shortage; however, in issuing an order to speed installation 
of AB brakes the Commission ordered all freight and work equipment cars 
to be so equipped including noninterchange cars. These noninterchange cars 
included such equipment as hot mill slag cars, ore hoppers, log cars, and main- 
tennace of way work and bunk cars, etc., moving mostly at very slow speeds 
for short distances in short trains. The cost of the brake installation often 
exceeded the value of the car on which placed. Many short lines will be 
caught in a serious financial squeeze if this bill is passed. On our particular 
railroad which operates log and lumber trains at slow speeds the cost of AB 
brake application would approximate $100,000 with no known benefit in in- 
creased safety or improved operation. This would truly be a case of a small 
boy having to wear his father’s suit. Further, the regulatory body would step 
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into the managerial field and usurp the right of management to choose equip- 
ment to be used. This goes far beyond the prescription of safety rules and 1,800 a 


regulations. What might be safe and amply reliable on one railroad could approxi 
be inadequate on another operating in a radically different manner and under authori 
different circumstances, and vice versa. The responsibility of equipping and | earriers 
operating the railroad plant must remain with management. have ta 

H. R. 5384 would protect existing through routes and rates. There are now publishe 
occasions when new rates are being published by one or more trunkline rail- On O 
roads over limited or restricted routes lower than effective rates over the same require 


and additional routes thereby taking traffic from existing routes over short-line earrier: 
railroads. Industries and shippers on the short line cannot afford to lose the 1955, t1 
services of the line and the public canndt afford to lose the general service and copy of 
taxes of the line if because of the route restrictions mentioned the line has to be the com 
abandoned for lack of revenue. This is a vital issue. We feel no existing routes transp< 
should be excluded through publication of lower rates via limited routes without | earrier 
approval of all lines involved or ICC approval after all lines involved have had | Depart 
an opportunity to present their positions. it is r 
As the short lines play an important part in the welfare and economy of areas househ 
served, these two bills as well as the many more coming before the Congress 
should receive the careful consideration of your committee and the Congress as 
to the manner in which they would affect the nearly 300 short line railroads. It 
is too easy when faced with legislation affecting the railroad industry to think 


trans} 
ciple, i 
Comm 


the pr 

only of the Santa Fe, Pennsylvania, Southern, Missouri Pacific, and such big It is 

trucklines and to overlook the Alabama Central, Maryland & Pennsylvania, the Cc 

Live Oak, Perry & Gulf, Arkansas & Ozarks, and other small, weak or short-line and s¢ 

railroads. generé 

Respectfully yours, Congr 

FLAKE WILLIs, nishin 

President, McCloud River Railroad Co. scribe 

goods. 

consid 

ALLIED VAN LINES, INC., reduc 

Broadview, Il., June 7, 1957. rates 

Re House bill H. R. 3233. I w 

Hon. OREN Harris, | Van 1 

Chairman, House Interstate and Foreign Commerce Committee, of the 

Washington, D. C. ) Iw 

DEAR HONORABLE CHAIRMAN: I am enclosing herewith a prepared statement } entat 
concerning the position of Allied Van Lines, Inc. to H. R. 3233 billed to amend 

section 22 of the Interstate Commerce Act. STATI 

The enactment of H. R. 3233, in its present form, would seriously affect Allied 3 MA 

Van Lines, Inc. and its agents—and their ability to transport household goods — 

and personal effects for military personnel. H. 
It is respectfully requested that the attached statement be made a part of the 

record of the proceedings of your committee with respect to this proposed legis- \ I 

lation. tion 

Respectfully, Mari 

BE. J. FLavin, was 

Assistant to the President. in th 

5 of 

STATEMENT OF Mr. E. J. FLAVIN, ASSISTANT TO THE PRESIDENT OF ALLIED VAN meth 

LINES, INC. by tl 

7 liate 

I am E. J. Flavin, assistant to the president of Allied Van Lines, Inc., a nation- | actn 

wide household goods carrier with authority from the Interstate Commerce Mati 

Commission under certificate No. MC 15735 to operate between all points and Inte 

places in the United States. My statement is in reference to H. R. 3233. Allied | refe 


Van Lines, while it is a large nationwide household goods carrier, is made up 
of approximately 700 individual furniture warehousemen located in principal 
cities throughout the United States, each of whom is established in his own com- 
munity as a local mover and furniture warehouseman, as an individual business- 
man. 

Approximately 23 percent of the total volume of Interstate movement of house- 
hold goods performed by Allied Van Lines consists of household goods and 
personal effects on Armed Forces personnel. Allied Van Lines is a member of the 
Household Goods Carriers Bureau that publishes the tariff rates and changes for 
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1,800 authorized household goods carriers. There are, at the present time, 
approximately 3,200 household goods carriers throughout the United States with 
authority from the Interstate Commerce Commission. Eighty percent of these 
earriers handle household goods at the same level of rates. The other 20 percent 
have tariff naming rates and charges that are 7 percent or more lower than those 
published for the accounts of the majority of the carriers. 

On October 17, 1952, the Department of Defense, by a Directive No. 4500.13, 
required transportation officers to distribute shipments of household goods among 
earriers affording the lowest overall cost to the Government. On March 15, 
1955, that directive was reissued and is still in effect. I would like to submit a 
copy of the current Department of Defense instruction for the record (tiled with 
the committee). Because of this policy, established by the Department of Defense, 
transportation officers are required to allocate tonnage to those household goods 
carriers that charge the lowest rates. In view of this policy established by the 
Department of Defense on the allocation of shipments to the lowest rated carriers, 
it is respectively submitted that if this bill is enacted that 80 percent of the 
household goods carriers throughout the United States would be foreclosed in 
transporting shipments for Armed Forces personnel. Allied Van Lines, in prin- 
ciple, is not opposed to the repeal or modification of section 22 of the Interstate 
Commerce Act, but it is definitely opposed to its repeal or amendment as long as 
the present policy and directive of the Department of Defense is in existence. 

It is respectively submitted that if it is the feeling of this committee or of 
the Congress that the United States Government should purchase transportation 
and services at the same rates as those charged and assessed against the public 
generally, that consideration should be given either toward an investigation by 
Congress of the multiple level of rates assessed by household goods carriers fur- 
nishing the same services or require the Interstate Commerce Commission to pre- 
scribe just and reasonable minimum rates for Government shipments of household 
goods. Asan alternative it is respectively recommended that your committee give 
consideration to an amendment to section 22 which would permit the assessment of 
reduced rates to the Federal Government or to the military subject to minimum 
rates as may be prescribed by the Interstate Commerce Commission. 

I wish to make it clear at this time that I speak only in behalf of Allied 
Van Lines, Inc., and its agents throughout the United States and not in behalf 
of the household goods carriers industry as a whole 

I wish to thank you for your consideration in permitting me to make this pres- 
entation before your committee. 


STATEMENT OF CapT. JOHN BISHOP, OF THE INTERNATIONAL ORGANIZATION OF 
MASTERS, MATES, AND Pitors, AFL-CIO, PRESENTED IN BEHALF OF THE MARI- 
rIME TRADES DEPARTMENT, AFL-CIO, IN OpposITION To H. R. 5523 AND 
H. R. 5524 


I am Capt. John Bishop, secretary-treasurer of the International Organiza- 
tion of Masters, Mates, and Pilots, AFL-CIO. I appear today representing the 
Maritime Trades Department, AFL-CIO. The Maritime Trades Department 
was chartered by the American Federation of Labor in 1946, and is provided for 
in the constitution of the newer, merged AFL-CIO under article XII. Section 
5 of that article states that “each department is to be considered an official 
method of the federation for transacting that portion of its business indicated 
by the name of the department * * *.” The following federated unions are affi- 
liated with the department and are hereby recorded as being opposed to the en- 
actment of H. R. 5523 and H. R. 5524: International Organization of Masters, 
Mates, and Pilots; International Brotherhood of Longshoremen; and Seafarers 
International Union of North America. The last-named international, usually 
referred to as SIU, includes the following federated unions: 

Sailors Union of the Pacific 

Seafarers International Union of North America, Atlantic and Gulf district 

Seafarers International Union of North America, Canadian district 

Seafarers International Union of North America, Great Lakes district 

Brotherhood of Marine Engineers 

Inlandboatmen’s Union of the Pacific 

Marine Allied Workers Union of the Atlantic and Gulf Coasts 

Marine Allied Workers Union of Pennsylavnia, New Jersey, and Delaware 

Marine Allied Workers Union of Maryland, District of Columbia, Virginia, 
and West Virginia 
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Marine Pursers’ Union of the Pacific and Marine Chief Stewards’ Union of 
the Pacific 

Pacific Coast Marine Firemen, Oilers, Watertenders, and Wipers Association 

Staff Officers’ Association of Americ 

Pacific Coast Staff Officers’ Association 

Marine Cooks and Stewards’ Union 
and the Commercial Telegraphers’ Union (radio officers) ; American Federation 
of Grain Millers; International Union of Operating Engineers ; American Federa- 
tion of State, County, and Municipal Employees; International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen, and Helpers of America; and the Amer- 
ican Federation of Technical Engineers. 

On behalf of the department, I desire to express our appreciation for this oppor- 
tunity to state our position with regard to these proposed laws. The Maritime 
Trades Department opposes these bills because we believe that their effects are 
fundamentally contrary to what has become national policy, that it would lead 
to chaos in the industry and discriminate against coastwise and inland marine 
transportation. 

The workers, whom I represent, have a great stake in these particular pro- 
posed bills. We are primarily interested in a stable and progressive transporta- 
tion system, a system that is an expanding and dependable work situation. The 
question for us is whether these bills are likely to contribute to a transportation 
system of this type. 

The United States possesses the most versatile and efficient transportation 
system to be found anywhere in the world today. To a significant extent this is 
due to the wisdom of past congressional action in the original design and subse- 
quent development of the Interstate Commerce Act. The Interstate Commerce 
Act was written in 1887, amended in 1935, and again in 1940, to include highway 
and water transportation. In 1940 the act was changed also to incorporate a 
statement of national transportation policy. So, for 70 years it has been the 
considered opinion of Congress that the transportation system of the United 
States must accommodate itself to some reasonable regulation in the public inter- 
est. The regulated carriers are public utilities that have certain powers not 
granted other industries and which accept a certain amount of public regula- 
tion. Congress expressed the transportation policy of the Nation in 1940 and 
its intentions were explicit : 

“It is hereby declared to be the national transportation policy of the Congress 
to provide for fair and impartial regulation of all modes of transportation sub- 
ject to the provisions of this Act, so administered as to recognize and preserve 
the inherent advantages of each; to promote safe, adequate, economical, and 
efficient service and foster sound economic conditions in transportation and 
among the several carriers; to encourage the establishment and maintenance of 
reasonable charges for transportation services, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive practices ; 
to cooperate with the several States and the duly authorized officials thereof ; 
and to encourage fair wages and equitable working conditions; all to the end of 
developing, coordinating, and preserving a national transportation system by 
water, highway, and rail, as well as other means, adequate to meet the needs of 
the commerce of the United States, of the Postal Service, and of the national 
defense. All of the provisions of this Act shall be administered and enforced 
with a view to carrying out the above declaration of policy.” 

Now, H. R. 5523 and H. R. 5524 provide that the Interstate Commerce Com- 
mission : 

“(3) In the exercise of its power to determine and prescribe just and reason- 

able rates for carriers subject to this Act, the Commission shall not consider 
the effect of such rates on the traffic of any other mode of transportation; or the 
relation of such rates to the rates of any other mode of transportation; or 
whether such rates are lower than necessary to meet the competition of any 
other mode of transportation.” 
On the face of it these bills would run counter to the declaration by Congress 
of the national transportation policy. That means, to us, that these proposed 
bills would run contrary to the accumulated wisdom and experience of 70 years 
H. R. 5523 and H. R. 5524 would take from the ICC the power to consider the 
effects of rates on all means of transportation. It seems to us that Congress 
should, to be consistent and prudent, insist that the ICC shall do exactly what 
H. R. 5523 and H. R. 5524 would expressly prohibit it from doing. 

A sailor is a sailor, not a rate specialist or a lawyer, but even a rudimentary 
knowledge of the industry indicates that these bills would put coastwise and 
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inland water carriers in a very vulnerable position before the railroads. If the 
ICC cannot consider the effects of rates on other modes of transport nor worry 
itself as to whether rates are lower than necessary to meet the competition of 
any other mode of transportation, the railroads escape that reasonable regula- 
tion in the public interest that has become an accepted principle of interstate 
transport. Since the railroads go where barges and ships cannot go, it is clear 
that the railroads could cut rates wherever it can drive the water transporters 
out of business and make it up wherever they do not have to compete with 
barges and ships. The railroads would, in effect, make the national transporta- 
tion policy, for they could decide as to who may stay in business and who may 
not. We cannot believe that Congress intends to divest itself of its responsibility 
to regulate interstate commerce. 

Our opposition to these bills on the one hand is in the self-interest of our 
members in that we wish to protect their jobs by urging that the industry not 
be put in a position implying possible extinction. In addition, we believe that 
inland and coastwise transportation is an important segment of the American 
economy. It has a new potential based on new techniques and equipment for 
handling cargoes, such as roll-on and roll-off and package handling, that can be a 
great boon to the whole Nation. To eliminate or discriminate against domestic 
water transportation by the enactment of these bills is undesirable and dangerous. 

As stated previously, we, as workers, are interested in a stable and orderly, 
expanding work situation. The national interest, by the dictates of common 
sense and expressed congressional intent, requires that the Government exercise 
its powers in such a manner as to promote a versatile transportation system. 
H. R. 5523 is a very sweeping bill and its effects are so extensive as to stagger 
the imagination. There is, however, one certain result of its enactment—that 
effect is chaos. It appears to us that this bill would turn the clock back to 
years ago when selective rate-cutting was a national disgrace, forcing honor- 
able men to dishonorable practices to stay alive. We cannot believe that this 
Congress wishes to relieve the ICC of those powers that have played such a great 
part in the building of our great, flexible system of interstate transportation. 

We respectfully urge this committee to report this bill out unfavorably. 


TESTIMONY OF THE MAINE Potato CouNcIL ON H. R. 5523 anp H. R. 5524 


The Maine Potato Council wishes to register its support of H. R. 5523 and H. R. 
5524, identical bills introduced by Congressman Harris of Arkansas and Con- 
gressman Wolverton of New Jersey, respectively. 

For the purpose of the records may we state at this time that the Maine potato 
industry, comprising over 4,000 farmers engaged in potato cultivation in the 
State of Maine, constitutes the membership of the Maine Potato Council, and 
have directed us to submit this testimony. The potato industry of the State 
of Maine annually originates approximately 50,000 carloads of freight, pre- 
dominately by rail, but including about 7,000 to 9,000 by truck. 

These bills are the ones that have come to be known as the three shall nots, 
and deal with the problem of rate making for regulated carriers where different 
forms of transportation are involved in competitive situations. We feel these 
bills are essential in order to correct a situation that is contrary to the best 
interests of shippers and consumers alike. The tendency so often reflected in 
decisions of the Interstate Commerce Commission to set rates for railroads 
from considerations involving the competitive impact of these rates on trucks 
is definitely not in the public interest. The reverse is equally true when truck 
rates are so designed as to minimize the competitive impact on the railroads. 

Such restraints deprive shippers and the public of the right to realize the 
benefits of the advantages of cost or service as the case may be of the different 
types of transportation. We feel both shipping and consuming interests are 
entitled to realize the benefits of these advantages, and in our opinion the Inter- 
state Commerce Commission should be specifically directed to fix rates only from 
consideration of furnishing the public with the fastest, cheapest, most effective 
service possible. We emphatically do not feel that our interests or the country’s 
interests are being served by the present Interstate Commerce Commission com- 
petitive rate making policy. 

We do not feel that it was ever the intention of the Congress that one form 
of transportation be protected at the expense of another form of transportation, 
especially if this means added expense to the consuming public and the people 
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who must use this transportation. We feel that this practice should be stopped, 
and we urge your support of the above-mentioned bills, which are designed to put 
an end to this practice. 
E. PERRIN EDMUNDS, 
President, Maine Potato Council. 


RAILWAY PROGRESS INSTITUTE, 
Chicago Ill., May 7, 1957. 
Hon. OREN Harris, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 

DEAR Mr. Harris: At the opening of the current surface transportation hear- 
ings on April 2, you asked all witnesses to avoid repetition of testimony pre- 
viously given to your subcommittee in preceding hearings on the “Cabinet 
Committee legislation and related bills” and asked for a brief statement of their 
position now. In view of this request, we have not asked for time to present 
our views again. However, we do wish to endorse again the interindustry 
ratemaking principles incorporated in H, R. 6141 and H. R. 6142 and to reaffirm 
our support of the ratemaking provisions in H. R, 5523 and H. R. 5524 now being 
considered. In this connection, may I point out that our previous testimony 
dealt specifically with the basic difference between the ratemaking rules pro- 
vided for in H. R. 5523 and H. R. 5524 as distinct from the so-called Department 
of Commerce bills, H. R. 5521 and H. R, 5522, to which we now register our 
opposition. 

Our brief in these hearings was filed on June 22, 1956. It was authored by 
Edward QO. Boshell, chairman of the Board of the Westinghouse Air Brake 
Co., Pittsburgh, Pa., then chairman of the Railway Progress Institute, and Dr. 
Dudley F. Pegrum, professor of economics, University of California at Los 
Angeles, Los Angeles, Calif. It was subsequently produced in booklet form, 
two copies of which accompany this letter. 

We have reviewed this brief and we now believe that it is even more timely 
and pertinent than it was last June, particularly in view of the subsequent 
introduction of H. R. 5521 and H. R. 5522. We find no reason to alter or expand 
our presentation at this time since it deals wholly with the economic reasons 
why intermode ratémaking competition is good but should not be extended 
across the board (intramode as well as intermode) as advocated by the Depart- 
ment of Commerce and provided for in H. R. 5521 and H. R. 5522. 

May we ask that this statement be made a part of the current record, and 
may we also offer to appear before your subcommittee in person at a later date 
if you or your associates would like to question Dr. Pegrum, Mr. Boshell, the 
undersigned, or any officer of this organization. 

Very truly yours, 





R. A. WILLIAMS, Chairman. 


STATEMENT or K. C. BATCHELDER, WEST COAST LUMBERMEN’S ASSOCTATION, 
IN SupPorT oF H. R. 5523 anp H. R. 5524 

My name is K. C. Batchelder. For the past 21 years, I have been traffic 
manager for the West Coast Lumbermen’s Association. Previous to that, 20 
years in carrier and industrial traffic. I am a director of the National Industrial 
Traffic League, a past president of the Pacific Northwest Advisory Board and a 
member of the Association of Interstate Commerce Commission Practitioners. 

The West Coast Lumbermen’s Association is a trade association for the lumber 
industry in the Douglas fir region, which includes western Oregon, Washington, 
and northern California. 

Freight rates and car supply constituted one of the fundamental reasons for 
the beginning of the association. While trade promotion, statistics, conservation, 
are functions of the association, freight rates and service from the inception 
of the organization have had, and continue to have, an important part in its 
affairs. The freight bill for the industry in 1956 was approximately $250 million. 

The lumber industry has a vital public interest in the competitive rate struc- 
ture. Competition in transportation has been a most important factor in the 
maintenance of a rate structure that permits the marketing of western Oregon 
lumber in the populous markets of our Nation. 
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There is a growing tendency to get away from ponderous regulation that 
thwarts the fostering of the opportunity for carriers to exercise managerial 
discretion and establishing a competitive rate structure. 

This is indicated by the action of the National Industrial Traffic League in 
1955 in supporting the Cabinet Committee report in general, and at the annual 
meeting in 1956 a support adopted by the league for the three shall nots as 
embodied in the legislation referred to. 

We believe that the maintenance of the full vigor of a competitive relationship 
between carriers will redound to the greatest benefit to the shipping public. Ac- 
cordingly on the behalf of the West Coast Lumbermen’s Association, I wish to 
support favorable action on H. R. 5523. 

We appreciate the opportunity of presenting the position of the lumber industry 
in this situation. 


MAINE CENTRAL RAILROAD Co. 


Portland 4, Maine, April 12, 1957. 
Hon. OrEN Harris, 


Chairman, Subcommittee of Interstate and 
Foreign Commerce Committee, Washington, D. C. 

DEAR CONGRESSMAN Harris: This letter is being written on behalf of the Maine 
Central Railroad Co. and in support of H. R. 5384. 

Maine Central is a member of the Association of American Railroads, whose 
representatives have spoken in opposition to the bill. In this instance, however, 
our interest is not that expressed by the spokesmen of the Association of Ameri- 
can Railroads. We believe that the bill should be passed if effective protection 
is to be accorded to existing routes valuable to Class I carriers participating in 
them; valuable as competitive routes and sometimes as routes of faster service 
to industry; and valuable to a degree almost of life and death to certain inter- 
mediate short line carriers. 

For instance, this company originates and terminates a very considerable 
amount of carload freight moving across northern Vermont to and from trunkline 
and Central Freight Association points via the St. Johnsbury & Lamoille County 
Railroad. In some cases, i. ¢., where Portland is the terminus, this route alone 
affords earnings to the Maine Central. Most of the large shippers on our line, 
such as Scott Paper Co., International Paper Co., ete., have used this route and 
are increasing their use of it. It still constitutes the short line between Portland 
and Chicago. It is obvious that in the present state of the law such a route could 
be closed either by direct action, if the ICC did not suspend such action, or by 
circumvention through institution of lower rates on other through routes without 
concurrence and equalization over this route and without possibility of ICC 
intervention. 

The foregoing is simply an illustration which could be multiplied many times. 
The principle can even be applied to routes such as those enjoyed by us in con- 
nection with the two Canadian railroads and not involving any small or short-line 
carrier at all. 

While not a member of the American Short Line Railroad Association, I have 
read the statement of its president, J. M. Hood, delivered to your committee, and 
subscribe to it and add my voice in support of it in all respects. 

Yours respectfully, 


I}. SPENCER MILLER, President. 


J. PAuL SMITH Co., 
Fort Worth, Tex., April 9, 1957. 
Hon. Jim Wricut, 
United States House of Representatives, 
House Office Building, Washington, D.C. 

DEAR REPRESENTATIVE WRIGHT: We wish to urge your support of H. R. 5523, a 
hill to amend the Interstate Commerce Act, as amended, reading as follows: 

“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Interstate Commerce Act, as amended, 
is amended by adding after paragraph (2) of section 15a thereof a new paragraph 
(3) reading as follows: 

“(3) In the exercise of its power to determine and prescribe just and reason- 
able rates for carriers subject to this Act, the Commission shall not consider the 
effect of such rates on the traffic of any other mode of transportation: or to the 
relation of such rates to the rates of any other mode of transportation or whether 
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such rates are lower than necessary to meet the competition of any other mode 
of transportation.” 

It is our feeling that each mode of transportation should have the opportunity 
to offer its services to the transportation users at the lowest possible cost, which 
will still return a reasonable profit. We will also appreciate your incorporating 
this letter in the record of the proceedings on this bill. 

Respectfully submitted. 

B. G. Byas, Traffic Manager. 


AMERICAN WAREHOUSEMEN’S ASSOCIATION, 
Washington 5, D. C., April 4, 1957. 
Hon. OREN Harris, 
Chairman, House Interstate and Foreign Commerce Committee, 
Washington 25, D. C. 

DEAR CONGRESSMAN Harris: The American Warehousemen’s Association's 
66th annual meeting in Atlantic City, N. J., adopted unanimously the attached 
resolution pertaining to present efforts to correct the obvious abuses which have 
arisen under section 22 of the Interstate Commerce Act. 

Inasmuch as you have this matter before your committee, it is requested that 
this resolution be made part of the record of your deliberations in connection 
with H. R. 3233. 

Thank you for your consideration of this request. 

Very truly yours, 
M. W. YouNG. 
General President. 
RESOLUTION 


Whereas section 22 of the interstate Commerce Act now permits, among other 
things, ‘the carriage, storage, or handling of property free or at reduced rates 
for the United States, State, or municipal governments,” these provisions being 
made applicable to common carriers by motor vehicle by section 217 (b) and to 
common carriers by water by section 306 (c) ; and 

Whereas section 22, insofar as it applies to Government traffic, has been in 
the act substantially as it now stands since the enactment of the original act 
to regulate commerce in 1887, the Government at that time being a small shipper ; 
and 

Whereas the United States Government is now the largest single purchaser of 
transportation services; and 

Whereas there is now before the Congress of the United States S. 939 and 
H. R. 3233, which are intended to restrict the principle of section 22 to times of 
war or national emergency; and 

Whereas the above referred to bills are an improvement over the existing 
situation but are still not adequate in the opinion of the public warehousing 
industry: Now, therefore, be it 

Resolved, That the American Warehousemen’s Association present to appro- 
priate committees and individuals in the Congress of the United States the pro 
posal that the first clause of the first sentence of section 22 of the Interstate 
Commerce Act, as amended, be further amended by striking the word “storage” 
therefrom: and be it further 

Resolved, That the president of the American Warehousemen’s Association, or 
his designated agent, be authorized to express to Congress the following in be- 
half of the association : 

1. The association’s abhorrence of the existing situation, which permits Gov- 
ernment and carriers to negotiate free or reduced storage rates that seriously 
affect the warehousing industry without that industry having any part in such 
negotiation or any recourse therefrom; 

2. That the public warehousing industry, with the exception of within the 
States of California, Minnesota, and Washington, is not regulated as to rates 
and charges, operates competitively, and wishes to remain that way: 

3. That the industry cannot, however, meet the competition of the carrier 
who seeks to negotiate for and provide free or noncompensatory storage service 
to the Government while receiving the benefits afforded by law with respect to 
maintenance of other charges on a protected noncompetitive basis. (It is not 
possible for a warehouseman to go into the interstate transportation business 
and provide free or noncompensatory services. Why then should the carrier be 
permitted to perform a warehousing service without charge or on a nonecom- 
pensatory basis?) ; 
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4. Setting aside the question of legal rectitude and considering the question 
of moral rectitude, it is the right only of those primarily engaged in the public 
warehousing business to negotiate reduced or free storage rates with the United 
States Government. 

Unanimously adopted by the American Warehousemen’s Association at its 
66th annual meeting, Atlantic City, N. J., April 2, 1957. 


NATIONAL MILK PRODUCERS FEDERATION, 
Washington, D. C., April 24, 1957. 
Hon. OREN Harris, 
Chairman, Subcommittee on Transportation and Communications, House 
Committee on Interstate and Foreign Commerce, House Office Building, 
Washington, D. C. 


DeAR Mr. Harris: For the reasons cited in the letter of July 20, 1956, from the 
Interstate Commerce Commission, as related to the three “shall nots,’ we oppose 
the bills H. R,. 5523 and H, R. 5524. That letter is set forth at page 1767 (pt. 3) 
of the hearings before the subcommittee in 1956. 

We believe that the present national transportation policy would be seriously 
affected by the enactment of this proposal because it would preclude considera- 
tion of facts by the Interstate Commerce Commission without which the Com- 
mission could no longer carry out the mandate of Congress “to recognize and 
preserve the inherent advantages of each” mode of transportation and “to pro- 
mote and foster sound economic conditions in transportation and among the sev- 
eral carriers * * * without * * * unfair or destructive competitive practices.” 

We also believe that the Commission must have all of the facts before it in 
fixing rates if it is to protect the very large number of interests (other than car- 
rier interests) which are at all times vitally concerned with a sound, stable, and 
fair rate structure. 

Finally, and primarily, we believe in a competitive transportation system and 
feel that the final result of a rate policy such as is here proposed would eventually 
destroy competition—not strengthen it. 

We will appreciate very much if you will make this communication a part of 
the official record of the hearings on the bills H. R. 5523 and H. R. 5524. 

Sincerely, 
BH. M. Norton, Secretary. 


STATEMENT OF J. D. DURAND, SECRETARY AND ASSISTANT GENERAL COUNSEL OF 
THE AIR TRANSPORT ASSOCIATION OF AMERICA 


My name is J. D. Durand. I am secretary and assistant general counsel of 
the Air Transport Association of America which is composed of substantially 
all of the scheduled airlines of the United States. The airline industry welcomes 
the opportunity of appearing before this committee to testify on H. R. 3233. 

We favor repeal of that portion of section 22 of the Interstate Commerce Act 
which relates to the granting of free or reduced rate transportation to the United 
States, State, or municipal governments. H. R, 3233 is a step in that direction 
since it would limit the operation of the governmental exemption of section 22 
to times of war or national emergency. However, in our opinion, and for the 
reasons which I shall state later, H. R. 3233 does not go far enough. 

Last June the Air Transport Association appeared before your committee in 
support of H. R. 525 (84th Cong. 2d sess.). That bill, which was reported fav- 
orably by the full committee on July 6, 1956, would have amended section 22 
by striking therefrom that portion which relates to the granting of free or re- 
duced rate transportation to the United States, State, or municipal governments. 
We believe that H. R. 525 is the approach which should be followed by this 
committee. 

Prior to the fall of 1953, the airlines had only an academic interest in section 
22 of the Interstate Commerce Act. Even before it was used as a competitive 
weapon against us, however, we regarded the provision permitting free or reduced 
rates for the Government as an anachronism in the law. Reference to the legis- 
lative history of the Interstate Commerce Act and to the early judicial decisions 
interpreting it leaves no doubt that the primary purpose of the original act to 
regulate commerce was to eliminate the gross discriminations practiced by the 
railroads of that time. Large shippers could, by reason of their traffic volume, 
demand and obtain preferential treatment from the railroads of that era. Special 
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rates and secret rebates for favored customers and other less direct forms of 
discrimination became so common that Congress determined that Federal legis- 
lation was necessary to put a stop to the admittedly unhealthy practices. The 
original act to regulate commerce outlawed discrimination and required that 
all rates and practices be published in tariffs where they would be exposed to 
the public gaze. The light of publicity was thought to be one of the principal 
safeguards against the secret concessions and other discriminatory practices at 
which the act was aimed. 

In spite of this basic purpose of the act, a provision was included in section 
22 which permitted free or reduced-rate transportation for certain groups, in- 
cluding, Federal, State, and local governments. Thus, while the basic purpose of 
the act was to outlaw discrimination, particularly for large and powerful cus- 
tomers of the public transportation system, preferential treatment was spe- 
cifically authorized for the one which has become the largest and most powerful 
of all—the Government. 

That provision, although completely inconsistent with the basic principles 
upon which transportation regulation has developed in this country, has per- 
sisted to the present day. Instead of requiring rates on Government traffic 
to be exposed to the public gaze by publication in tariffs, section 22 permits the 
private negotiation of rates between Government transportation officers and 
the carriers. With no regulatory control over such rates, the only law that 
governs is the law of the jungle. Government transportation officers may play 
off one carrier against another and can bring to bear upon the carriers, either 
Singly or in groups, pressures which no private customer could possibly wield. 
Thus, all of the abuses which statutes like the Interstate Commerce Act were 
designed to abolish are not only permitted by section 22, but are actually en- 
couraged when the carriers subject to that act are told that they may deal 
privately with the largest shipper in the world. It was for these reasons that 
we regarded section 22 as an anachronism in our law, even before we felt its 
competitive impact. 

Beginning in the fall of 1953, we began to acquire a more practical knowledge 
of section 22 and what it can mean in a competitive transportation industry. 
We were “on the receiving end” of it, so to speak, and our experience has not 
changed our views concerning it. 

For some years prior to 1953, both the railroads and the scheduled airlines 
had granted a standard discount of 10 percent below their regular passenger 
fares to the military agencies. By the fall of 1953, the competition for mili- 
tary passenger traffic had become so intense, particularly between the railroads 
and the nonscheduled airlines, that the railroads began to submit so-called sec- 
tion 22 bids, offering discounts on military traffic which ranged up to 50 percent 
or more. The nonscheduled air carriers countered with measures which had 
the effect of reducing their rates, and it was not long before a full-scale rate 
war had developed for that business. 

The nonscheduled air carriers filed complaints, both with the Department of 
Defense and with the Interstate Commerce Commission. The railroads de- 
fended their use of section 22 bids, both legally and as an appropriate method 
of regaining the military passenger traffic which they had been losing to the 
air carriers. The Department of Defense rejected the complaints, and, after 
a formal proceeding, the Interstate Commerce Commission determined that the 
use of section 22 quotations by the railroads was permissible legally and in 
accordance with the various agreements filed by the carriers under section 5a 
of the Interstate Commerce Act. 

This experience of the last 314 years has highlighted another feature of sec 
tion 22. It provides an unbeatable competitive weapon against carriers which 
do not have similar freedom from regulatory control over their rates. The 
Civil Aeronautics Act contains no counterpart of section 22, with the result 
that the airlines must publish their rates on Government traffic in tariff form 
and must be prepared to defend them against suspension or investigation by the 
Civil Aeronautics Board. Yet, they are forced to compete for a large block 
of traffic with carriers who need not publish their rates and who are free to 
charge any rates they please in order to get the traffic. Our competitive posi- 
tion is much like that of the fighter who is put into the ring blindfolded and 
who is required to observe all of the rules, while his opponent not only wears 
no blindfold but is free to substitute brass knuckles for his boxing gloves when- 
ever it pleases him to do so. 

In our view, the Government should be placed in the same position as any 
other user of the common-carrier system. It should not be discriminated 
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against, but neither should it be entitled to any special concessions. Rates on 
Government traffic should be published in tariffs the same as rates on other 
traffic. And rates on Government traffic should be subject to the same regu- 
latory controls as rates on other traffic. That principle, we believe, is obviously 
fair and sound and should be incorporated into the law. 

H. R. 3233 is based on the concept that the Government should be placed in 
the same position as other transportation users in peacetime, but in times of 
potential or actual emergency, section 22 should be restored. We could agree 
that national security considerations might well dictate some relief from the filing 
and publication requirements in times of emergency—and perhaps even in peace- 
time—on certain types of Government traffic. We do not believe, however, that 
there is any justification for restoring the Government, in time of potential or 
actual emergencies, to a position where it can demand and obtain special rate con- 
cessions on all of its traffic, and where such rates are free of all regulatory control. 
In time of war, it is likely that virtually all traffic moving on the common-carrier 
system will be of some importance to the national defense. If that is so, there 
is no reason for relieving the rates on Government traffic from all regulatory 
controls, while leaving rates on other essential wartime traffic subject to control. 
Consequently, it appears to us that the only national security exemption which 
would be justified, on principle or as a practical matter, is an exemption from 
the filing and publication requirements which might otherwise endanger the 
secrecy which must surround some traffic movements. 

Under section 6 (3) of the Interstate Commerce Act the ICC now has authority 
to relieve the railroads of the duty of filing and publishing tariffs either in par- 
ticular instances or by a general order applicable to special or peculiar circum- 
stances or conditions. This provision could be invoked to relieve the railroads 
of filing and publishing tariffs in the case of shipments which must be moved 
secretly, for security reasons. 

To summarize, we favor repeal of that portion of section 22 of the Interstate 
Commerce Act which relates to the granting of free or reduced rate transporta- 
tion to the United States, State, or municipal governments. If, for national se- 
curity reasons, it is advisable that an exemption be provided from the filing and 
publication requirements of the act with respect to certain secret classes of 
Government traffic, that goal can be accomplished under the present act (sec. 6 
(3)). Therefore we believe that the bill reported by this committee last July, 
H. R. 525, represents the proper solution to the problem. 


(Whereupon, at 5: 45 p. m., the hearing was adjourned. ) 
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